1430S. 03C
SENATE COWM TTEE SUBSTI TUTE
FOR

HOUSE BI LL NO. 575

AN ACT

To repeal sections 407.815, 407.816, 407.820, 407.822
and 407.825, RSMb 2000, relating to notor vehicle
franchi se practices, and to enact in |lieu thereof eight
new sections relating to the sane subject.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLOWE:

Section A Sections 407.815, 407.816, 407.820, 407.822 and
407. 825, RSMb 2000, are repeal ed and ei ght new sections enacted
in lieu thereof, to be known as sections 407.815, 407.816,

407. 817, 407.820, 407.822, 407.825, 407.826 and 407.828, to read
as foll ows:

407.815. As used in sections 407.810 to 407.835, unless the
context otherw se requires, the followi ng terns nean:

(1) "Admnistrative hearing comm ssion", the body
established in chapter 621, RSMb, to conduct adm nistrative
heari ngs;

(2) "All-terrain vehicle", any notorized vehicle
manuf act ured and used exclusively for off-highway use which is
fifty inches or less in width, wth an unl aden dry wei ght of six
hundred pounds or |less, traveling on three, four or nore | ow
pressure tires, with a seat designed to be straddl ed by the
operator, and handl ebars for steering control;

(3) "Coerce", to force a person to act in a given nmanner or

to conpel by pressure or threat but shall not be construed to
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i nclude the foll ow ng:

(a) Good faith recommendati ons, exposition, argunent,
persuasi on or attenpts at persuasion;

(b) Notice given in good faith to any franchi see of such
franchi see's violation of ternms or provisions of such franchise
or contractual agreenent;

(c) Any other conduct set forth in section 407.830 as a
defense to an action brought pursuant to sections 407.810 to
407. 835; or

(d) Any other conduct set forth in sections 407.810 to
407.835 that is permitted of the franchisor or is expressly
excluded fromcoercion or a violation of sections 407.810 to
407. 835;

(4) "Franchise" or "franchise agreement", a witten

arrangenent or contract for a definite or indefinite period, in
whi ch a person grants to another person a license to use, or the
right to grant to others a license to use, a trade nane,
trademark, service mark, or related characteristics, in which
there is a community of interest in the marketing of goods or
services, or both, at wholesale or retail, by agreenent, |ease or
otherwi se, and in which the operation of the franchisee's
busi ness with respect to such franchise is substantially reliant
on the franchisor for the continued supply of franchi sed new
not or vehicles, parts and accessories for sale at whol esal e or
retail;
(5) "Franchisee", a person to whom a franchise is granted;
(6) "Franchisor", a person who grants a franchise to

anot her person;



(7) "Mtor vehicle", for the purposes of sections 407.810

to 407.835, any notor-driven vehicle required to be registered
pursuant to the provisions of chapter 301, RSMy, except that,
notorcycles and all-terrain vehicles as defined in section
301. 010, RSMb, shall not be included,

(8) "New', when referring to notor vehicles or parts, neans
t hose notor vehicles or parts which have not been held except as
inventory, as that termis defined in subdivision (4) of section
400. 9- 109, RSMW;

(9) "Person", a natural person, sole proprietor,

partnership, corporation, or any other form of business entity or

or gani zati on.

407.816. As used in subdivision [(5)] (7) of section
407.815, the term"notor [driven] vehicle" shall not include
"trailer" as such termis defined in subdivision [(56)] (58) of
section 301.010, RSM.

407.817. 1. For purposes of this section, "relevant narket

area" neans:

(1) For a proposed new notor vehicle dealer or a new notor

vehicle dealer who plans to relocate his or her place of business

in a county having a popul ation which is greater than one hundred

t housand, the area within a radius of six mles of the intended

site of the proposed or relocated dealer. The six-mle distance

shall be determ ned by neasuring the distance between the nearest

surveved boundary of the existing new notor vehicle dealer's

princi pal place of business and the nearest surveyed boundary

line of the proposed or relocated new notor vehicle dealer's

princi pal place of business; or




(2) For a proposed new notor vehicle dealer or a new notor

vehicle dealer who plans to relocate his or her place of business

in a county having a popul ation which is not greater than one

hundred thousand, the area within a radius of ten mles of the

intended site of the proposed or relocated dealer, or the county

line, whichever is closer to the intended site. The ten-nile

di stance shall be determ ned by neasuring the distance between

t he nearest surveyed boundary line of the existing new notor

vehicle dealer's principal place of business and the nearest

surveyed boundary line of the proposed or relocated new notor

vehicle dealer's principal place of business.

2. As used in this section, "relocate" and "rel ocati on"

shall not include the relocation of a new notor vehicle dealer

within two nmles of its established place of business.

3. Before a franchisor enters into a franchise establishing

or relocating a new notor vehicle dealer within a rel evant narket

area where the sane line-nake is represented, the franchi sor

shall give witten notice to each new notor vehicle dealer of the

sane line-make in the relevant market area of its intention to

establish an additional dealer or to relocate an existing dealer

within that rel evant market area.

4. Wthin thirty days after receiving the notice provided

for in subsection 3 of this section, or within thirty days after

the end of any appeal procedure provided by the franchisor, a new

notor vehicle dealer may bring an action pursuant to section

407.822 to deternine whether good cause exists for the

establishing or relocating of a proposed new notor vehicle

deal er.



5. This section shall not apply to the reopeni ng or

replacenent in a relevant narket area of a closed deal ership that

has been closed within the preceding vear, if the established

pl ace of business of the reopened or replacenent dealer is within

two nmiles of the established place of business of the closed

deal er shi p.

6. In determ ning whether good cause exists for

establishing or relocating an additional new notor vehicle deal er

for the same line-make, the court shall take into consideration

the existing circunstances, including, but not limted to, the

fol |l ow ng:

(a) Permanency of the investnent:

(b) FEffect on the retail notor vehicle business and the

consunmi ng public in the rel evant market area;

(c) Wiether it is injurious or beneficial to the public

wel f ar e;

(d) Whether the new notor vehicle dealers of the sane line-

nake in that relevant market area are providi ng adequate

conpetition and conveni ent consuner care for the notor vehicles

of that line-make in the market area, including the adequacy of

not or vehicle sales and qualified service personnel;

(e) Wiether the establishnent or relocation of the new

not or vehicle dealer would pronpte conpetition

(f) Gowth or decline of the popul ation and the nunber of

new notor vehicle registrations in the relevant narket area; and

(q) FEffect on the relocating dealer of a denial of its

relocations into the rel evant market area.

7. The renedies and relief avail able pursuant to section




407.835 shall apply to this section.

8. This section shall not apply to recreational notor

vehicle franchi sors and franchi sees.

407.820. Any person who is engaged or engages directly or
indirectly in purposeful contacts within the state of Mssouri in
connection with the offering, advertising, purchasing, selling,
or contracting to purchase or to sell new notor vehicles, or who,
being a notor vehicle franchisor, is transacting or transacts any
busi ness with a notor vehicle franchi see who nai ntains a place of
busi ness within the state and with whom he or she has a
franchi se, shall be subject to the jurisdiction of the courts and

adm nistrative agencies of the state of M ssouri, upon service of

process in accordance with the provisions of section 506.510,
RSMb, irrespective of whether such person is a manufacturer,
i mporter, distributor or dealer in new notor vehicles.

407.822. 1. Any party seeking relief pursuant to the
provi sions of sections 407.810 to 407.835 may file an application
for a hearing wwth the adm nistrative hearing conm ssion within
the tine periods specified in this section. The application for
a hearing shall conply with the requirenments for a request for
agency action set forth in chapter 536, RSMo. Sinultaneously,
with the filing of the application for a hearing with the
adm ni strative hearing conm ssion, the applicant shall send by
certified mail, return receipt requested, a copy of the
application to the party or parties against whomrelief is
sought. [Wthin ten days of] Upon receiving a tinely application
for a hearing, the admi nistrative hearing comm ssion shall enter

an order fixing a date, tinme and place for a hearing on the



record. [Such hearing shall be within forty-five days of the
date of the order but the adm nistrative hearing comm ssion nay
continue the hearing date up to forty-five additional days by
agreenent of the parties or upon a finding of good cause.] The
adm ni strative hearing conm ssion shall send by certified nail,
return receipt requested, a copy of the order to the party
seeking relief and to the party or parties against whomrelief is
sought. The order shall also state that the party agai nst whom
relief is sought shall not proceed with the initiation of its
activity or activities until the adm nistrative hearing

conmm ssion issues its final decision or order, and the party

agai nst whomrelief is sought shall, within thirty days of such

order, file an answer or other responsive pleading directed to

each claimfor relief set forth in the application for hearing.

Failure to answer or otherwi se respond within such tine frane may

be deened by the administrative hearing conn Ssion as an

adm ssion of the grounds for relief set forth in the application

for hearing.

2. Unless otherw se expressly provided in sections 407.810
to 407.835, the provisions of chapter 536, RSMb, shall govern
heari ngs and prehearing procedures conducted pursuant to the

authority of this section. Any party may obtain discovery in the

sane_nanner, and under the sane conditions and requirenents, as

is or nmay hereafter be provided for with respect to discovery in

civil actions by rule of the suprene court of Mssouri for use in

the circuit courts, and the adnmi nistrative hearing conm Ssion nmay

enforce discovery by the sane nmet hods as provided by suprene

court rule for use in civil cases. The admnistrative hearing




comm ssion shall issue a final decision or order, in proceedings
arising pursuant to the provisions of sections 407.810 to
407.835, within [sixty] ninety days fromthe conclusion of the

hearing. 1n any proceeding initiated pursuant to sections

407.810 to 407.835 involving a matter requiring a franchiser to

show good cause for any intended action being protested by a

franchi see, the franchiser shall refrain fromtaking the

protested action if, after a hearing on the natter before the

adm ni strative hearing connm ssion, the admi nistrative hearing

conmi ssion deterni nes that good cause does not exist for the

franchi ser to take such action. The franchisee may, if

necessary, seek enforcenent of the decision of the adnministrative

heari ng conm ssion pursuant to the provisions of section 407.835.

Venue for such proceedings shall be in the circuit court of Cole

County, M ssouri, or in the circuit court of the county in which

the franchi see resides or operates the franchi se business. | n

determning any relief necessary for enforcenent of the decision

of the adm nistrative hearing conmm ssion, the court shall defer

to the commi ssion's factual findings, and review shall be linted

to a determ nation of whether the conmni ssion's decision was

aut hori zed by | aw and whet her the conmi ssion abused its

discretion. Any final decisions of the adm nistrative hearing

commi ssion shall be subject to review pursuant to a petition for
reviewto be filed in the court of appeals in the district in
whi ch the hearing, or any part of the hearing, is held and by
delivery of copies of the petition to each party of record,
within thirty days after the mailing or delivery of the final

deci sion and notice of the final decision in such a case. Appeal



of the admi nistrative hearing conm ssion's decision pursuant to

this section shall not preclude any action authorized by section

407.835, brought in a court of conpetent jurisdiction, requesting

an award of legal or equitable relief, provided that if such an

action is brought solely for the purpose of enforcing a decision

of the adm nistrative hearing conm ssion which is on appeal

pursuant to this subsection, the court in which such action is

pendi ng may hold in abeyance its judgnent pendi ng i ssuance of a

decision by the court of appeals. Review pursuant to this

section shall be exclusive and decisions of the admnistrative
heari ng comm ssion reviewabl e pursuant to this section shall not
be reviewabl e in any other proceeding, and no other official or
court shall have power to review any such decision by an action
in the nature of mandanus or otherw se, except pursuant to the
provi sions of this section. The party seeking review shall be
responsible for the filing of the transcript and record of al
proceedi ngs before the adm nistrative hearing comm ssion with the
appropriate court of appeals.

3. Any franchisee receiving a notice froma franchi sor
pursuant to the provisions of sections 407.810 to 407.835, or any
franchi see adversely affected by a franchisor's acts or proposed
acts described in the provisions of sections 407.810 to 407. 835,
shall be entitled to file an application for a hearing before the
adm ni strative hearing conm ssion for a determination as to
whet her the franchi sor has good cause for its acts or proposed
act s.

4. Not |ess than sixty days before the effective date of

the initiation of any enunmerated act pursuant to subdivisions



(5), (6), (7) and (14) of subsection 1 of section 407.825, a
franchi sor shall give witten notice to the affected franchi see
or franchisees, by certified mail, return receipt requested,
except as foll ows:

(1) Upon the initiation of an act pursuant to subdivision
(5) of subsection 1 of section 407.825, such notice shall be
given not less than fifteen days before the effective date of
such act only if the grounds for the notice include the
fol | ow ng:

(a) Transfer of any ownership or interest in the franchised
deal ership wi thout the consent of the notor vehicle franchisor;

(b) Material msrepresentation by the notor vehicle
franchisee in applying for the franchi se;

(c) Insolvency of the notor vehicle franchi see or the
filing of any petition by or against the notor vehicle franchi see
under any bankruptcy or receivership | aw,

(d) Any unfair business practice by the notor vehicle
franchi see after the notor vehicle franchisor has issued a
witten warning to the notor vehicle franchisee to desist from
such practi ce;

(e) Conviction of the notor vehicle franchisee of a crine
which is a fel ony;

(f) Failure of the notor vehicle franchisee to conduct
custonmary sal es and service operations during customary business
hours for at |east seven consecutive business days unl ess such
closing is due to an act of God, strike or |abor difficulty or
ot her cause over which the notor vehicle franchi see has no

control ; or
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(g) Revocation of the notor vehicle franchisee's |icense;

(2) Upon initiation of an act pursuant to subdivision (7)
of subsection 1 of section 407.825, such notice shall be given
within sixty days of the franchisor's receipt of a witten
proposal to consummate such sale or transfer and the receipt of
all necessary information and docunents generally used by the

franchi sor to conduct its review. The franchisor shal

acknowl edge in witing to the applicant the recei pt of the

i nformati on and docunents and if the franchisor requires

addi tional information or docunents to conplete its review, the

franchi sor shall notify the applicant within fifteen days of the

receipt of the informati on and docunents. If the franchisor

fails to request additional information and docunents fromthe

applicant within fifteen days after receipt of the initial fornms,

the sixty-day tine period for approval shall be deened to run

fromthe initial receipt date. Oherwise, the sixty-day tinme

period for approval shall run fromreceipt of the suppl enental

requested i nf ormati on. In no event shall the total tine period

for approval exceed seventy-five days fromthe date of the

receipt of all necessary information and docunents generally used

by the franchisor to conduct its review. The franchisor's notice

of di sapproval shall also specify the reasonable standard which

t he franchi sor contends is not satisfied and the reason the
franchi sor contends such standard is not satisfied. Failure on
the part of the franchisor to provide such notice shall be

concl usively deened an approval by the franchisor of the proposed
sale or transfer to the proposed transferee. A franchisee's

application for a hearing shall be filed with the adm nistrative
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hearing comm ssion within twenty days fromrecei pt of such
franchi sor's noti ce;

(3) Pursuant to paragraphs (a) and (b) of subdivision (14)
of subsection 1 of section 407.825, such notice shall be given
within sixty days of the franchisor's receipt of a deceased or
i ncapaci tated franchisee's designated fam |y nenber's intention
to succeed to the franchise or franchises or of the franchisor's
recei pt of the personal and financial data of the designated
famly nmenber, whichever is later.

5. A franchisor's notice to a franchisee or franchisees
pursuant to subdivisions (5), (6), (7) and (14) of subsection 1
of section 407.825 shall contain a statenent of the particul ar
grounds supporting the intended action or activity which shal
i nclude any reasonabl e standards which were not satisfied. The
notice shall also contain at a mninum on the first page
t hereof , a conspi cuous statenent which reads as follows: "NOTICE
TO FRANCHI SEE: YOU MAY BE ENTI TLED TO FI LE A PROTEST W TH THE
M SSOURI ADM NI STRATI VE HEARI NG COW SSI ON | N JEFFERSON CI TY,

M SSOURI, AND HAVE A HEARI NG I N VWH CH YOQU MAY PROTEST THE
CONTENTS OF THI'S NOTI CE.  ANY ACTI ON MJUST BE FI LED W THI N TVENTY
DAYS FROM RECEI PT OF THI S NOTI CE. "

6. Wen nore than one application for a hearing is filed
with the adm nistrative hearing conm ssion, the adm nistrative
heari ng comm ssion may consolidate the applications into one
proceeding to expedite the disposition of all relevant issues.

7. In all proceedings before the adm nistrative hearing
commi ssion pursuant to this section, section 407.825 and section

621. 053, RSMb, where the franchisor is required to give notice
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pursuant to subsection 4 of this section, the franchisor shal

have the burden of proving by a preponderance of the evidence
that good cause exists for its actions. |In all other actions,
t he franchi see shall have the burden of proof.

407.825. 1. Notwithstanding the terns of any franchise
agreenent, the perfornmance, whether by act or om ssion, by a
not or vehicle franchisor of any or all of the follow ng acts
enunerated in this subsection are hereby defined as unl awf ul
practices, the renedies for which are set forth in section
407. 835:

(1) To engage in any conduct which is capricious, in bad
faith, or unconsci onable and which causes damage to a notor
vehi cl e franchisee or to the public; provided, that good faith
conduct engaged in by notor vehicle franchisors as sellers of new
notor vehicles or parts or as holders of security interest
therein, in pursuit of rights or renedi es accorded to sellers of
goods or to holders of security interests pursuant to the
provi si ons of chapter 400, RSMb, uniform comercial code, shal
not constitute unfair practices pursuant to sections 407.810 to
407. 835;

(2) To coerce any notor vehicle franchi see to accept
delivery of any new notor vehicle or vehicles, equipnent, parts
or accessories therefor, or any other commodity or commodities
whi ch such notor vehicle franchisee has not ordered after such
not or vehicle franchi see has rejected such cormmodity or
commodities. It shall not be deened a violation of this section
for a notor vehicle franchisor to require a notor vehicle

franchi see to have an inventory of parts, tools, and equi prment
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reasonably necessary to service the notor vehicles sold by a
not or vehicle franchisor; or new notor vehicles reasonably
necessary to neet the denmands of dealers or the public or to
display to the public the full line of a notor vehicle
franchi sor's product |ine;

(3) To unreasonably refuse to deliver in reasonable
guantities and within a reasonable tinme after receipt of orders
for new notor vehicles, such notor vehicles as are so ordered and
as are covered by such franchise and as are specifically publicly
advertised by such notor vehicle franchisor to be avail able for
i mredi at e delivery; provided, however, the failure to deliver any
not or vehicle shall not be considered a violation of sections
407.810 to 407.835 if such failure is due to an act of God, work
stoppage, or delay due to a strike or labor difficulty, shortage
of products or materials, freight delays, enbargo or other cause
of which such nmotor vehicle franchisor shall have no control

(4) To coerce any notor vehicle franchisee to enter into
any agreenment with such notor vehicle franchisor or to do any
ot her act prejudicial to such notor vehicle franchi see, by
threatening to cancel any franchise or any contractual agreenent
exi sting between such notor vehicle franchi sor and notor vehicle
franchi see; provided, however, that notice in good faith to any
not or vehicle franchi see of such notor vehicle franchisee's
viol ation of any provisions of such franchi se or contractual
agreenent shall not constitute a violation of sections 407.810 to
407. 835;

(5 To termnate, cancel or refuse to continue any

franchi se wi thout good cause, directly or indirectly through the
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actions of the franchisor, unless such new notor vehicle
franchi see substantially defaults in the performance of such
franchi see's reasonable and | awful obligations under such
franchi see's franchi se, or such new notor vehicle franchisor
di scontinues the sale in the state of Mssouri of such

franchi sor's products which are the subject of the franchise[:

(a) Notwithstanding the terns of any franchi se agreenent to
the contrary, good cause to term nate, cancel or refuse to
continue any franchi se agreenent shall not be established based
upon the fact that the notor vehicle franchi see owns, has an
investnment in, participates in the managenent of or holds a
franchi se agreenent for the sale or service of another nmake or
i ne of new notor vehicles or the notor vehicle deal er has
est abl i shed anot her nake or |ine of new notor vehicles or service
in the sane dealership facilities as those of the notor vehicle
franchi sor prior to February 1, 1997, or such establishment is
approved in witing by the franchi see and the franchisor. [If the
franchi se agreenent requires the approval of the franchisor, such
approval shall be requested in witing by the franchi see and the
franchi sor shall approve or disapprove such a request in witing
Wi thin sixty days of receipt of such request. A request froma
franchi see shall be deened to have been approved if the
franchisor fails to notify the franchisee, in witing, of its
di sapproval within sixty days after its receipt of the witten
request;

(b)]l.. In determ ni ng whet her good cause exists, the
adm ni strative hearing conm ssion shall take into consideration

t he existing circunstances, including, but not limted to, the
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follow ng factors:

[a.] (a) The franchisee's sales in relation to sales in the
mar ket ;

[b.] (b) The franchisee's investnent and obligations;

[c.] (c) Injury to the public welfare;

[d.] (d) The adequacy of the franchisee's service
facilities, equipnent, parts and personnel in relation to those
of other franchi sees of the sane |ine-nake;

[e.] (e) Whether warranties are being honored by the
franchi see;

[f.] (f) The parties' conpliance with their franchise
agr eenent ;

[g.] (0d) The desire of a franchisor for market penetration
or a market study, if any, prepared by the franchisor or
franchi see are two factors which may be consi dered;

[h.] (h) The harmto the franchi sor;

(6) To prevent by contract or otherw se, any notor vehicle
franchi see fromchanging the capital structure of the
franchi see's franchi se of such notor vehicle franchisee or the
means by or through which the franchi see finances the operation
of the franchisee's franchise, provided the notor vehicle
franchisee at all tinmes neets any reasonabl e capital standards
agreed to between the notor vehicle franchi see and the notor
vehi cl e franchisor and grants to the notor vehicle franchisor a
purchase noney security interest in the new notor vehicles, new
parts and accessories purchased fromthe notor vehicle
franchi sor;

(7) (a) Prevent, by contract or otherw se, any sale or
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transfer of a franchisee's franchise or franchises or interest or
managenent thereof; provided, if the franchise specifically
permts the franchi sor to approve or di sapprove any such proposed
sale or transfer, a franchisor shall only be allowed to

di sapprove a proposed sale or transfer if the interest being sold
or transferred when added to any other interest owned by the
transferee constitutes fifty percent or nore of the ownership
interest in the franchise and if the proposed transferee fails to
satisfy any standards of the franchisor which are in fact
normal Iy relied upon by the franchisor prior to its entering into
a franchi se, and which relate to the proposed managenent or
ownership of the franchi se operations or to the qualification
capitalization, integrity or character of the proposed transferee
and which are reasonable. A franchisee may request, at any tine,
that the franchi sor provide a copy of the standards which are
normal ly relied upon by the franchisor to evaluate a proposed
sale or transfer and a proposed transferee;

(b) The franchi see and the prospective franchi see shal
cooperate fully with the franchisor in providing information
relating to the prospective transferee's qualifications,
capitalization, integrity and character;

(c) In the event of a proposed sale or transfer of a
franchi se, the franchisor shall be permtted to exercise a right
of first refusal to acquire the franchisee's assets or ownership
if:

a. The franchise agreenent permts the franchisor to
exercise a right of first refusal to acquire the franchisee's

assets or ownership in the event of a proposed sale or transfer;
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b. Such sale or transfer is conditioned upon the franchisor
or franchisee entering a franchise agreenment with the proposed
transferee;

c. The exercise of the right of first refusal shall result
in the franchisee and the franchi see's owners receiving the sane
or greater consideration and the sane terns and conditions as
contracted to receive in connection with the proposed sale or
transfer;

d. The sale or transfer does not involve the sale or
transfer to an i medi ate nmenber or nenbers of the famly of one
or nore franchi see owners, defined as a spouse, child,
grandchil d, spouse of a child or grandchild, brother, sister or
parent of the franchisee owner, or to the qualified nmanager,
defined as an individual who has been enpl oyed by the franchisee
for at |east two years and who otherwi se qualifies as a
franchi see operator, or a partnership or corporation controlled
by such persons; and

e. The franchisor agrees to pay the reasonabl e expenses,
including attorney's fees which do not exceed the usual,
customary and reasonabl e fees charged for simlar work done for
other clients, incurred by the proposed transferee prior to the
franchisor's exercise of its right of first refusal in
negotiating and inplenmenting the contract for the proposed sale
or transfer of the franchise or the franchi see's assets.

Not wi t hst andi ng the foregoi ng, no paynent of such expenses and
attorney's fees shall be required if the franchi see has not
submtted or caused to be submtted an accounting of those

expenses within fourteen days of the franchi see's receipt of the
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franchisor's witten request for such an accounting. Such
accounting may be requested by a franchi sor before exercising its
right of first refusal;

(d) For determ ning whet her good cause exists for the
pur poses of this subdivision, the adm nistrative hearing
comm ssi on shall take into consideration the existing
ci rcunst ances, including, but not limted to, the follow ng
factors:

a. \Wether the franchi se agreenment specifically permts the
franchi sor to approve or di sapprove any proposed sale or
transfer;

b. Whether the interest to be sold or transferred when
added to any other interest owned by the proposed transferee
constitutes fifty percent or nore of the ownership interest in
t he franchi se;

c. \Wether the proposed transferee fails to satisfy any
standards of the franchisor which are in fact normally relied
upon by the franchisor prior to its entering into a franchi se,
and which related to the proposed nanagenent or ownership of the
franchi se operations or to the qualification, capitalization,
integrity or character of the proposed transferee which are
reasonabl e;

d. Injury to the public welfare;

e. The harmto the franchisor;

(8) To prevent by contract or otherwi se any notor vehicle
franchi see from changi ng the executive managenent of the notor
vehi cl e franchi see's business, except that any attenpt by a notor

vehi cl e franchisor to denonstrate by giving reasons that such
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change in executive managenent will be detrinmental to the
di stribution of the notor vehicle franchisor's notor vehicles
shall not constitute a violation of this subdivision;

(9) To inpose unreasonabl e standards of perfornance upon a
nmot or vehicle franchi see;

(10) To require a notor vehicle franchisee at the tinme of
entering into a franchi se arrangenent to assent to a rel ease,
assi gnnment, novation, waiver or estoppel which would relieve any
person fromliability inposed by sections 407.810 to 407. 835;

(11) To prohibit directly or indirectly the right of free
associ ati on anong notor vehicle franchisees for any | awf ul
pur pose;

(12) To provide any termor condition in any |ease or other
agreenent ancillary or collateral to a franchise, which termor
condition directly or indirectly violates the provisions of
sections 407.810 to 407. 835;

(13) Upon any term nation, cancellation or refusal to
continue any franchise or any discontinuation of any |ine-nmake or
parts or products related to such |line-make by a franchisor, fai
to pay reasonabl e conpensation to a franchi see as foll ows:

(a) Any new, undamaged and unsold vehicle in the
franchi see's inventory of either the current nodel year or
purchased fromthe franchi sor within one hundred twenty days
prior to receipt of a notice of term nation or nonrenewal ,
provi ded the vehicle has |less than five hundred mles registered
on the odoneter, including mleage incurred in delivery fromthe
franchi sor or in transporting the vehicle between dealers for

sale, at the dealer's net acquisition cost, plus any cost to the
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dealer for returning the vehicle inventory to the franchisor;

(b) The franchi see's cost of each new, unused, undanmaged
and unsold part or accessory if the part or accessory is in the
current parts catal og, |ess applicable allowances, plus five
percent of the catalog price of the part for the cost of packing
and returning the part to the franchisor. In the case of sheet
netal, a conparable substitute for the original package may be
used. Reconditioned or core parts shall be valued at their core
value, the price listed in the current parts catalog or the
anount paid for expedited return of core parts, whichever is
higher. If the part or accessory was purchased by the franchisee
from an out goi ng aut hori zed franchi see, the franchi sor shal
purchase the part for either the price in the current parts
catal og or the franchi see's actual purchase price of the part,
whi chever is less. In the case of parts which no | onger appear
in the current parts catalog, the franchi sor may purchase the
part for either the price in the last version of the parts
catalog in which the part appeared or the franchi see's actual
purchase price of the part, whichever is less. The franchisee
shall maintain accurate records regarding the actual purchase
price of parts bought from an outgoing authorized franchisee. In
t he absence of such records, the franchisor is not required to
purchase parts which are not in the current parts catal og;

(c) The depreciated val ue determ ned pursuant to generally
accepted accounting principles of each undanaged sign owned by
t he franchi see which bears a trademark or trade nane used or
clainmed by the franchisor if the sign was purchased from or

purchased at the request of, the franchisor;
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(d) The fair market value of all special tools, data
processi ng equi pnent and autonotive service equi pnent owned by
t he franchi see which were reconmended in witing and desi gnated
as special tools and equi prent and purchased from or purchased
at the request of, the franchisor within three years of the
termnation of the franchise, if the tools and equipnent are in
usabl e and good condition, except for reasonable wear and tear;

(e) Except as provided in paragraph (a) of this
subdi vi sion, the cost of transporting, handling, packing, storing
and | oadi ng of any property subject to repurchase pursuant to
this section shall not exceed reasonabl e and custonary charges;
and

(f) The franchisor shall pay the franchi see the anmounts
specified in this subdivision within ninety days after the tender
of the property subject to the franchi see providing evidence of
good and clear title upon return of the property to the
franchi sor. The franchisor shall renove the property within one
hundred ei ghty days after the tender of the property fromthe
franchi see's property. Unless previous arrangenents have been
made and agreed upon, the franchisee is under no obligation to
provi de insurance for the property left after one hundred eighty
days;

(14) To prevent or refuse to honor the succession to a
franchi se or franchises by any |legal heir or devisee under the
wi Il of a franchisee, under any witten instrunent filed with the
franchi sor designating any person as the person's successor
franchi see, or pursuant to the |laws of descent and distribution

of this state; provided:
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(a) Any designated fam |y nenber of a deceased or
i ncapaci tated franchi see shall becone the succeeding franchisee
of such deceased or incapacitated franchisee if such designated
fam |y menber gives the franchisor witten notice of such famly
menber's intention to succeed to the franchise or franchises
wi thin one hundred twenty days after the death or incapacity of
the franchi see, and agrees to be bound by all of the terns and
conditions of the current franchi se agreenent, and the designated
famly menber neets the current reasonable criteria generally
applied by the franchisor in qualifying franchisees. A
franchi see may request, at any tinme, that the franchisor provide
a copy of such criteria generally applied by the franchisor in
qual i fyi ng franchi sees;

(b) The franchisor may request froma designated famly
menber such personal and financial data as is reasonably
necessary to determ ne whet her the existing franchise agreenent
shoul d be honored. The designated famly nmenber shall supply the
personal and financial data pronptly upon the request;

(c) |If the designated fam |y nmenber does not neet the
reasonable criteria generally applied by the franchisor in
qual i fying franchi sees, the discontinuance of the current
franchi se agreenent shall take effect not |ess than ninety days
after the date the franchi sor serves the required notice on the
designated fam |y menber pursuant to subsection 4 of section
407. 822;

(d) The provisions of this subdivision shall not preclude a
franchi see from desi gnati ng any person as the person's successor

by witten instrunment filed with the franchisor, and if such an
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instrument is filed, it alone shall determ ne the succession
rights to the managenent and operation of the franchise; and

(e) For determ ning whether good cause exists, the
adm ni strative hearing conm ssion shall take into consideration
t he existing circunstances, including, but not limted to, the
foll ow ng factors:

a. \Wether the franchi se agreenent specifically permts the
franchi sor to approve or di sapprove any successor;

b. Whether the proposed successor fails to satisfy any
standards of the franchisor which are in fact normally relied
upon by the franchisor prior to the successor entering into a
franchi se, and which relate to the proposed managenent or
ownership of the franchise operation or to the qualification,
capitalization, integrity or character of the proposed successor
and whi ch are reasonabl e;

c. Injury to the public welfare;

d. The harmto the franchisor;

(15) To coerce, threaten, intimdate or require a
franchi see under any condition affecting or related to a
franchi se agreenent, or to waive, limt or disclaima right that
the franchi see may have pursuant to the provisions of sections
407.810 to 407.835. Any contracts or agreenents which contain
such provisions shall be deened against the public policy of the
state of M ssouri and are void and unenforceable. Nothing in
this section shall prohibit voluntary settlenent agreenents;

(16) To initiate any act enunerated in this subsection on
grounds that it has advised a franchisee of its intention to

di sconti nue representation at the tine of a franchi see change or
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require any franchisee to enter into a site control agreenent as
a condition to initiating any act enunerated in this subsection.
Such condition shall not be construed to nullify an existing site
control agreenent for a franchisee's property[.]:.

(17) To require, coerce, or attenpt to coerce any

franchisee in this state to refrain from or to terninate,

cancel, or refuse to continue any franchi se based upon

partici pation by the franchisee in the managenent of, investnent

in or the acquisition of a franchise for the sale of any other

line of new vehicle or related products in the sane or separate

facilities as those of the franchisor. This subdivision does not

apply unl ess the franchi see maintains a reasonable line of credit

for each neke or line of new vehicle, the franchi see remains in

conpliance with the franchise and any reasonable facilities

requi renents of the franchisor, and no change is made in the

pri nci pal managenent of the franchi see. The reasonabl e

facilities requirenent shall not include any requirenent that a

franchi see establish or nmintain exclusive facilities, personnel,

or display space, when such requirenents or any of them would not

otherwi se be justified by reasonabl e busi ness consi derati ons.

Before the addition of a line-nmake to the dealership facilities

the franchi see nust first request consent of the franchisor, if

required by the franchise agreenent. Any decision of the

franchisor with regard to dualing of two or nore franchi ses shal

be granted or denied within sixty days of a witten request from

the new vehicle dealer. The franchiser's failure to respond

tinely to a dualing request shall be deened to be approval of the

franchi see' s request;
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(18) To fail or refuse to offer to sell to all franchisees

for a line-make every notor vehicle sold or offered for sale to

any franchisee of that |line-make. However, the failure to

deliver any such notor vehicle shall not be considered a

violation of this section if the failure is not arbitrary, or is

due to a lack of manufacturing capacity or to a strike or | abor

difficulty, a shortage of materials, a freight enbargo or other

cause over which the franchisor has no control. A franchisor may

i npose reasonabl e requirenents on the franchi see includi ng, but

not limted to, the purchase of reasonable quantities of

advertising materials, the purchase of special tools required to

properly service a notor vehicle, the undertaking of sal es person

or service person training related to the notor vehicle, the

neeting of reasonable display and facility requirenents as a

condition of receiving a notor vehicle, or other reasonabl e

requi renents; provided, that if a franchisor requires a

franchi see to purchase essential service tools with a purchase

price in the aggregate of nore than seventy-five hundred dollars

in order to receive a particular nodel of new nptor vehicle, the

franchi sor shall upon witten request provide such franchi see

with a good faith estinmate in witing of the nunber of vehicles

of that particular npodel that the franchisee will be all ocated

during that nodel year in which the tools are required to be

pur chased.

2. The provisions of subdivision (13), paragraphs (a) to

(f), subdivisions (17) and (18) of this section shall not apply

to recreational notor vehicles, as defined in subdivision (44) of

section 301.010, RSMo, or recreational notor vehicle franchisors
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or franchi sees.

407.826. 1. (1) A franchisor shall be prohibited from

owni ng or operating a new notor vehicle dealership in this state.

It is not a violation of this section for a franchisor to own or

operate a new notor vehicle deal ership:

(a) For a tenporary period of not nore than twenty-four

nonths if the dealership is for sale at a reasonable price and on

reasonable terns and conditions to an i ndependent qualified

buyer. On showing by a franchisor of good cause, the tine limt

set forth above may be extended for an additional period of up to

twel ve nonths. For franchi sors of recreational vehicles, the

peri od of tenporary ownership of a dealership may be extended in

twel ve-nonth i ncrenents for a maxi num extensi on of sixty nonths,

if good cause is shown; or

(b) In abona fide relationship with an i ndependent person

(i) who is required to make a significant investnent in the new

notor vehicle dealership subject to loss and (ii) operates the

deal ership and can reasonably expect to acquire full ownership of

the deal ership within a reasonable tine and under reasonabl e

terns _and conditions.

(2) Nothing in this section shall be deened to prohibit a

franchisor fromowning a mnority interest in an entity that owns

not or vehicl e deal ershi ps of the sane |ine-nmake manuf actured and

franchi sed by the factory, provided that all of the follow ng

conditions are net at the tinme of acquisition and continue to be

net during the tine the entity mai ntai ns ownership:

(a) The interest owned by the factory in said entity shal

not exceed forty-five percent of the total ownership;
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(b) Any dealership in which the entity owns an interest

shall be no less than nine mles of any unaffiliated new notor

vehicle dealership trading in the sane |line-make of vehicle;

(c) Al of the licensed deal erships for the sale of such

factory's new notor vehicle in the state trade exclusively in the

factory's |ine-nmake:

(d) During any period in which the entity has such

ownership interest, the factory shall have no nore than four

franchi se agreenents governi ng such line-make with deal ers

licensed to do business in this state;

(e) Al the factory's franchise agreenents confer rights on

the franchi see of the line-make to develop and operate, within a

defi ned geographic territory or area, as nany deal ership

facilities as the franchi see and factory shall aqree are

appropri ate;

(f) At the tine the entity first acquires an ownership

interest, not fewer than seventy-five percent of the franchisees

of the line-make within this state own and operate two or _nore

deal ership facilities in the geographic territory or area covered

by the franchise agreenent with the factory;

(gq) As of January 1, 2001, there were no nore than ten

deal ershi ps of such line-nake licensed as a new notor vehicle

dealer in this state;

(h) Prior to the effective date of this subsection, the

factory has been continuously engaged, at |l east since July 1,

1998, in the retail sale of notor vehicles of its own |ine-nmke

through direct or indirect ownership of deal erships in at | east

five states; and
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(i) The provisions of this subdivision shall not apply to

recreational notor vehicle franchisors and franchi sees.

2. A franchisor shall not sell new notor vehicles directly

to any retail consuner except through a franchisee for the line-

nake that includes the new notor vehicle unless such consuner is

an _enmpl oyee of the franchisor, or is a not-for-profit

organi zation or an agency of the federal, state or |ocal

governnents. This subsection shall not preclude a franchisor

fromproviding informati on to consuners for the purpose of

marketing or facilitating the sale of a new notor vehicle or from

establi shing prograns to sell or offer to sell new notor vehicles

t hrough participating franchi sees.

3. The renedies and relief available pursuant to section

407.835 shall apply to this section.

4. The provisions of this section shall not apply to

recreational notor vehicle franchisors and franchi sees.

407. 828. 1. Each franchi sor shall specify in witing to

each of its franchisees in this state the franchisee's

obligations for preparation, delivery, and warranty service on

its products. The franchisor shall conpensate the franchi see for

warranty service required of the franchisee by the franchi sor.

The franchi sor shall provide the franchisee with the schedul e of

conpensation to be paid to the franchisee for parts, work and

service, and the tine all owance for the performance of the work

and service.

2. The schedul e of conpensation shall include reasonable

conpensation for diagnostic work, as well as repair service and

labor. Tine all owances for the diagnosis and performnce of
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warranty work and service shall be reasonabl e and adequate for

the work to be perforned. In the determ nation of what

constitutes reasonabl e conpensati on pursuant to this section, the

principal factor to be given consideration shall be the

prevailing wage rates being paid by franchisees in the comunity

in which the franchisee is doing business, and in no event shal

t he conpensation of a franchisee for warranty | abor be less than

the rates charged by the franchisee for like service to retai

custoners for nonwarranty service and repairs, provided that such

rates are reasonabl e.

3. A franchisor shall not:

(1) Fail to performany warranty obligation;

(2) Fail toinclude in witten notices of franchisor

recalls to new notor vehicle owners and franchi sees the expected

date by which necessary parts and equipnent will be available to

franchi sees for the correction of the defects:; or

(3) Fail to compensate any of the franchisees in this state

for repairs effected by the recall.

4. Al clains nnde by a franchi see pursuant to this section

for |abor and parts shall be paid within thirty days after their

approval. All clains shall be either approved or di sapproved by

the franchisor within thirty days after their receipt on a proper

formgenerally used by the franchi sor and containing the usually

required information therein. Any clains not specifically

di sapproved in witing within thirty days after the receipt of

the formshall be considered to be approved and paynent shall be

made within thirty days. A clai mwhich has been approved and

paid nay not be charged back to the franchi see unl ess the
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franchi sor can show that the claimwas fraudulent, false, or

unsubst anti ated, except that a charge back for false or

fraudul ent clains shall not be nade nore than two years after

paynent, and a charge back for unsubstantiated clains shall not

be made nore than fifteen nonths after paynent. A franchise

shall maintain all records of warranty repairs, including the

related tine records of its enployees, for at |east two years

foll owi ng paynent of any warranty claim

5. A franchisor shall conpensate the franchisee for

franchi sor-sponsored sales or service pronption events, prograns,

or activities in accordance with established gquidelines for such

events, prograns, or activities.

6. Al clains nmade by a franchi see pursuant to subsection 5

for pronotion events, prograns, or activities shall be paid

within ten days after their approval. Al clains shall be either

approved or di sapproved by the franchisor within thirty days

after their receipt on a proper formagenerally used by the

franchi sor and containing the usually required information

therein. Any claimnot specifically disapproved in witing

within thirty days after the receipt of this formshall be

consi dered to be approved and paynent shall be made within thirty

days. The franchisor has the right to charge back any claimfor

twel ve nonths after the later of either the close of the

pronoti on event, program or activity, or the date of the

payment .
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