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FIRST REGULAR SESSION
[TRULY AGREED TO AND FINALLY PASSED]
SENATE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 575

91ST GENERAL ASSEMBLY
1430S.04T 2001

AN ACT

To repeal sections 407.815, 407.816, 407.820, 407.822 and 407.825, RSMo 2000, and section
407.822 astruly agreed to and finally passed by thefirst regular session of the ninety-first
genera assembly in senate committee substitute for house bill no. 693, relating to
franchise practices, and to enact in lieu thereof eighteen new sectionsrelating tothe same
subject, with a delayed effective date for certain sections.

1
Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections407.815, 407.816, 407.820, 407.822 and 407.825, RSMo 2000, and
section 407.822 astruly agreed to and finally passed by thefirst regular session of the ninety-first
general assembly in senate committee substitutefor house bill no. 693, arerepeal ed and eighteen
new sections enacted in lieu thereof, to be known as sections 407.815, 407.816, 407.817,
407.820, 407.822, 407.825, 407.826, 407.828, 407.1320, 407.1323, 407.1326, 407.1329,
407.1332, 407.1335, 407.1338, 407.1340, 407.1343 and 407.1346, to read as follows:

407.815. Asused in sections407.810to 407.835, unlessthe context otherwise requires,
the following terms mean:

(1) "Administrative hearing commission”, the body established in chapter 621, RSMo,
to conduct administrative hearings;

(2) "All-terrain vehicle", any motorized vehicle manufactured and used exclusively for
off-highway usewhichisfifty inchesor lessinwidth, with an unladen dry weight of six hundred
pounds or less, traveling on three, four or more low pressure tires, with a seat designed to be
straddled by the operator, and handlebars for steering control;

(3) "Coerce", to force a person to act in a given manner or to compel by pressure or

EXPLANATION — Matter enclosed in bold faced brackets[thus] in thishill isnot enacted and isintended
to be omitted in the law.
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threat but shall not be construed to include the following:

(@ Good faith recommendations, exposition, argument, persuasion or attempts at
persuasion;

(b) Notice givenin good faith to any franchisee of such franchisee's violation of terms
or provisions of such franchise or contractual agreement;

() Any other conduct set forth in section 407.830 as a defense to an action brought
pursuant to sections 407.810 to 407.835; or

(d) Any other conduct set forth in sections 407.810 to 407.835 that is permitted of the
franchisor or isexpressly excluded from coercion or aviolation of sections 407.810 to 407.835;

(4) "Franchise" or " franchise agreement”, a written arrangement or contract for a
definite or indefinite period, in which a person grants to another person alicense to use, or the
right to grant to others a license to use, a trade name, trademark, service mark, or related
characteristics, in which there isacommunity of interest in the marketing of goods or services,
or both, at wholesale or retail, by agreement, lease or otherwise, and in which the operation of
the franchisee's business with respect to such franchise is substantially reliant on the franchisor
for the continued supply of franchised new motor vehicles, parts and accessories for sale at
wholesale or retail;

(5) "Franchisee", a person to whom afranchiseis granted;

(6) "Franchisor", a person who grants a franchise to another person;

(7) "Motor vehicle', for the pur posesof sections407.810t0407.835, any motor-driven
vehicle required to be registered pursuant to the provisions of chapter 301, RSMo, except that,
motorcyclesand all-terrain vehicles asdefined in section 301.010, RSMo, shall not beincluded,;

(8) "New", when referring to motor vehicles or parts, means those motor vehicles or
parts which have not been held except asinventory, asthat term isdefined in subdivision (4) of
section 400.9-109, RSMo;

(9) "Person", anatural person, sole proprietor, partnership, corporation, or any other
form of business entity or organization.

407.816. 1. Asusedinsubdivision[(5)] (7) of section 407.815, theterm "motor [driven]
vehicle" shall not include "trailer" as such term is defined in subdivision [(56)] (58) of section
301.010, RSMo.

2. Prior to August 1, 2002, the provisions of section 407.817, subdivisions(13), (17)
and (18) of section 407.825 and section 407.826 shall not apply to recreational vehicle
dealersor manufacturers.

3. Asof August 1, 2002, the term " motor vehicle" as used in sections 407.810 to
407.835 shall not apply to recreational vehicles as defined in section 407.1320.

407.817. 1. For purposes of thissection, " relevant market area” means:
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(1) For aproposed new motor vehicle dealer or a new motor vehicle dealer who
plans to relocate his or her place of business in a county having a population which is
greater than one hundred thousand, the area within a radius of six miles of theintended
site of the proposed or relocated dealer. The six-mile distance shall be determined by
measuring the distance between the near est surveyed boundary of the existing new motor
vehicle dealer'sprincipal place of businessand the nearest surveyed boundary line of the
proposed or relocated new motor vehicle dealer's principal place of business; or

(2) For aproposed new motor vehicle dealer or a new motor vehicle dealer who
plansto relocate hisor her place of businessin a county having a population which isnot
greater than one hundred thousand, the area within aradius of ten miles of theintended
site of the proposed or relocated dealer, or the county line, whichever is closer to the
intended site. The ten-mile distance shall be determined by measuring the distance
between the nearest surveyed boundary line of the existing new motor vehicle dealer's
principal place of business and the nearest surveyed boundary line of the proposed or
relocated new motor vehicle dealer'sprincipal place of business.

2. Asusad in this section, "relocate" and "relocation" shall not include the
relocation of a new motor vehicle dealer within two miles of its established place of
business.

3. Beforeafranchisor entersintoafranchiseestablishing or relocatinganew motor
vehicledealer within arelevant market areawherethe sameline-makeisrepresented, the
franchisor shall givewritten noticeto each new motor vehicledealer of thesameline-make
in therelevant market area of itsintention to establish an additional dealer or torelocate
an existing dealer within that relevant market area.

4. Within thirty daysafter receiving thenotice provided for in subsection 3 of this
section, or within thirty days after the end of any appeal procedure provided by the
franchisor, anew motor vehicledealer may bring an action pursuant to section 407.822 to
determinewhether good cause existsfor the establishing or relocating of a proposed new
motor vehicle dealer.

5. Thissection shall not apply tothereopening or replacement in arelevant market
area of aclosed dealer ship that hasbeen closed within theprecedingyear, if theestablished
place of business of the reopened or replacement dealer is within two miles of the
established place of business of the closed dealer ship.

6. In determining whether good cause exists for establishing or relocating an
additional new motor vehicle dealer for the same line-make, the court shall take into
consider ation the existing circumstances, including, but not limited to, the following:

(1) Permanency of theinvestment;
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(2) Effect on theretail motor vehicle business and the consuming public in the
relevant market area;

(3) Whether it isinjuriousor beneficial to the public welfare;

(4) Whether the new motor vehicledealersof the sameline-makein that relevant
market area are providing adequate competition and convenient consumer care for the
motor vehicles of that line-make in the market area, including the adequacy of motor
vehicle salesand qualified service personnel;

(5) Whether theestablishment or relocation of thenew motor vehicledealer would
promote competition;

(6) Growth or decline of the population and the number of new motor vehicle
registrationsin therelevant market area; and

(7) Effect on therelocating dealer of a denial of its relocations into the relevant
market area.

7. Theremediesand relief available pursuant to section 407.835 shall apply tothis
section.

407.820. Any person who is engaged or engages directly or indirectly in purposeful
contacts within the state of Missouri in connection with the offering, advertising, purchasing,
selling, or contracting to purchase or to sell new motor vehicles, or who, being amotor vehicle
franchisor, istransacting or transactsany businesswith amotor vehiclefranchiseewho maintains
aplace of businesswithin the state and with whom he or she hasafranchise, shall be subject to
thejurisdiction of the courtsand administr ative agenciesof the state of Missouri, upon service
of processin accordance with the provisions of section 506.510, RSMo, irrespective of whether
such person is a manufacturer, importer, distributor or dealer in new motor vehicles.

407.822. 1. Any party seeking relief pursuant to the provisions of sections 407.810 to
407.835 may filean application for ahearing with the administrative hearing commission within
the time periods specified in this section. The application for a hearing shall comply with the
requirements for a request for agency action set forth in chapter 536, RSMo. Simultaneoudly,
with thefiling of the application for a hearing with the administrative hearing commission, the
applicant shall send by certified mail, return receipt requested, a copy of the application to the
party or parties against whom relief is sought. [Within ten days of] Upon receiving atimely
application for a hearing, the administrative hearing commission shall enter an order fixing a
date, time and place for a hearing on the record. [Such hearing shall be within forty-five days
of thedate of the order but the admini strative hearing commission may continuethe hearing date
up to forty-five additional days by agreement of the parties or upon a finding of good cause.]
The administrative hearing commission shall send by certified mail, return receipt requested, a
copy of the order to the party seeking relief and to the party or parties against whom relief is
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sought. The order shall also state that the party against whom relief is sought shall not proceed
with theinitiation of itsactivity or activities until the administrative hearing commission issues
its final decision or order, and the party against whom relief is sought shall, within thirty
daysof such order, filean answer or other responsive pleading directed to each claim for
relief set forth in the application for hearing. Failure to answer or otherwise respond
within such time frame may be deemed by the administrative hearing commission as an
admission of the groundsfor relief set forth in the application for hearing.

2. Unless otherwise expressly provided in sections 407.810 to 407.835, the provisions
of chapter 536, RSM o, shall govern hearings and prehearing procedures conducted pursuant to
theauthority of thissection. Any party may obtain discovery inthesamemanner, and under
the same conditionsand requirements, asisor may hereafter beprovided for with respect
todiscovery in civil actions by rule of the supreme court of Missouri for usein thecircuit
courts, and the administrative hearing commission may enforce discovery by the same
methodsasprovided by supremecourt rulefor usein civil cases. Theadministrativehhearing
commission shall issueafinal decisionor order, in proceedingsarising pursuant to theprovisions
of sections 407.810 to 407.835, within [sixty] ninety days from the conclusion of the hearing.
In any proceeding initiated pursuant to sections 407.810 to 407.835 involving a matter
requiring a franchisor to show good cause for any intended action being protested by a
franchisee, thefranchisor shall refrain from taking the protested action if, after ahearing
on the matter before the administrative hearing commission, the administrative hearing
commission determines that good cause does not exist for the franchisor to take such
action. The franchisee may, if necessary, seek enforcement of the decison of the
administrative hearing commission pursuant to the provisions of section 407.835. Venue
for such proceedingsshall bein thecircuit court of Cole County, Missouri, or in thecircuit
court of the county in which thefranchiseeresidesor operatesthefranchisebusiness. In
determining any relief necessary for enforcement of the decision of the administrative
hearing commission, thecourt shall defer tothe commission'sfactual findings, and review
shall belimited to a deter mination of whether the commission's decision was authorized
by law and whether the commission abused its discretion. Any final decisions of the
administrative hearing commission shall be subject to review pursuant to apetition for review
to befiled in the court of appealsin the district in which the hearing, or any part of the hearing,
isheld and by delivery of copies of the petition to each party of record, within thirty days after
the mailing or delivery of the final decision and notice of the final decision in such a case.
Appeal of theadministrative hearing commission's decision pursuant to this section shall
not preclude any action authorized by section 407.835, brought in a court of competent
jurisdiction, requesting an award of legal or equitable relief, provided that if such an
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action is brought solely for the purpose of enforcing a decision of the administrative
hearing commission which ison appeal pursuant tothissubsection, thecourt in which such
action ispending may hold in abeyanceitsjudgment pending issuance of adecision by the
court of appeals. Review pursuant to this section shall be exclusive and decisions of the
administrative hearing commission reviewable pursuant to this section shall not be reviewable
in any other proceeding, and no other official or court shall have power to review any such
decision by an action in the nature of mandamus or otherwise, except pursuant to the provisions
of thissection. The party seeking review shall be responsiblefor the filing of the transcript and
record of all proceedings before the administrative hearing commission with the appropriate
court of appeals.

3. Any franchisee receiving a notice from a franchisor pursuant to the provisions of
sections 407.810 to 407.835, or any franchisee adversely affected by a franchisor's acts or
proposed acts described inthe provisions of sections407.810to 407.835, shall be entitledtofile
an application for a hearing before the administrative hearing commission for a determination
as to whether the franchisor has good cause for its acts or proposed acts.

4. Not lessthan sixty days before the effective date of the initiation of any enumerated
act pursuant to subdivisions(5), (6), (7) and (14) of subsection 1 of section 407.825, afranchisor
shall givewritten noticeto the affected franchisee or franchisees, by certified mail, return recei pt
requested, except as follows:

(1) Upon theinitiation of an act pursuant to subdivision (5) of subsection 1 of section
407.825, such notice shall be given not less than fifteen days before the effective date of such
act only if the grounds for the notice include the following:

(a) Transfer of any ownership or interest in thefranchised deal ership without the consent
of the motor vehicle franchisor;

(b) Material misrepresentation by the motor vehicle franchisee in applying for the
franchise;

(c) Insolvency of the motor vehicle franchisee or the filing of any petition by or against
the motor vehicle franchisee under any bankruptcy or receivership law;

(d) Any unfair business practice by the motor vehicle franchisee after the motor vehicle
franchisor has issued a written warning to the motor vehicle franchisee to desist from such
practice;

(e) Conviction of the motor vehicle franchisee of acrimewhich isafeony;

(f) Failure of the motor vehicle franchisee to conduct customary sales and service
operations during customary business hoursfor at |east seven consecutive business days unless
such closingisdueto an act of God, strike or labor difficulty or other cause over which the motor
vehicle franchisee has no control; or



S.S.SC.S H.B.575 7

86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121

(g) Revocation of the motor vehicle franchisee's license;

(2) Upon initiation of an act pursuant to subdivision (7) of subsection 1 of section
407.825, such notice shall be given within sixty days of the franchisor's receipt of a written
proposal to consummate such sale or transfer and the receipt of all necessary information and
documents generally used by the franchisor to conduct its review. The franchisor shall
acknowledgein writingtotheapplicant thereceipt of theinfor mation and documentsand
if thefranchisor requiresadditional information or documentsto completeitsreview, the
franchisor shall notify the applicant within fifteen days of the receipt of the information
and documents. If thefranchisor failsto request additional infor mation and documents
from the applicant within fifteen daysafter receipt of theinitial forms, the sixty-day time
period for approval shall be deemed to run from theinitial receipt date. Otherwise, the
sixty-day time period for approval shall run from receipt of the supplemental requested
information. 1n no event shall thetotal timeperiod for approval exceed seventy-five days
from thedate of thereceipt of all necessary information and documentsgenerally used by
thefranchisor to conduct itsreview. Thefranchisor's notice of disapproval shall also specify
the reasonable standard which the franchisor contends is not satisfied and the reason the
franchisor contends such standard isnot satisfied. Failure onthepart of thefranchisor to provide
such notice shall be conclusively deemed an approval by the franchisor of the proposed sale or
transfer to the proposed transferee. A franchisee's application for a hearing shall be filed with
the administrative hearing commission within twenty days from receipt of such franchisor's
notice;

(3) Pursuant to paragraphs (a) and (b) of subdivision (14) of subsection 1 of section
407.825, such notice shall be given within sixty days of the franchisor's receipt of a deceased or
incapacitated franchisee's designated family member's intention to succeed to the franchise or
franchisesor of thefranchisor'sreceipt of the personal and financial dataof the designated family
member, whichever islater.

5. A franchisor's notice to a franchisee or franchisees pursuant to subdivisions (5), (6),
(7) and (14) of subsection 1 of section 407.825 shall contain astatement of the particular grounds
supporting the intended action or activity which shall include any reasonable standards which
were not satisfied. The notice shall also contain at a minimum, on the first page thereof, a
conspi cuous statement which reads asfollows. "NOTICE TO FRANCHISEE: YOU MAY BE
ENTITLED TO FILE A PROTEST WITH THE MISSOURI ADMINISTRATIVE HEARING
COMMISSION IN JEFFERSON CITY, MISSOURI, AND HAVE A HEARING IN WHICH
YOU MAY PROTEST THE CONTENTS OF THIS NOTICE. ANY ACTION MUST BE
FILED WITHIN TWENTY DAY S FROM RECEIPT OF THISNOTICE."

6. When morethan one application for ahearing isfiled with the administrative hearing
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commission, the administrative hearing commission may consolidate the applicationsinto one
proceeding to expedite the disposition of all relevant issues.

7. In all proceedings before the administrative hearing commission pursuant to this
section, section 407.825 and section 621.053, RSMo, where the franchisor is required to give
notice pursuant to subsection 4 of this section, the franchisor shall have the burden of proving
by apreponderance of the evidencethat good cause existsfor itsactions. Inall other actions, the
franchisee shall have the burden of proof.

[407.822. 1. Any party seeking relief pursuant to the provisions of sections
407.8101t0 407.835 may file an application for a hearing with the administrative hearing
commission within the time periods specified in this section. The application for a
hearing shall comply with the requirements for arequest for agency action set forth in
chapter 536, RSMo. Simultaneously, with thefiling of the applicationfor ahearingwith
the administrative hearing commission, the applicant shall send by certified mail, return
receipt requested, acopy of the application to the party or parties against whom relief is
sought. [Within ten days of receiving] Upon receipt of a timely application for a
hearing, the administrative hearing commission shall enter an order fixing a date, time
and placefor ahearing ontherecord. [Such hearing shall be within forty-five daysof the
date of the order but the administrative hearing commission may continue the hearing
dateuptoforty-five additional days by agreement of the partiesor upon afinding of good
cause.] The administrative hearing commission shall send by certified mail, return
recei pt requested, acopy of the order to the party seeking relief and to the party or parties
against whom relief is sought. The order shall also state that the party against whom
relief is sought shall not proceed with the initiation of its activity or activities until the
administrative hearing commission issuesits final decision or order.

2. Unless otherwise expressly provided in sections 407.810 to 407.835, the
provisions of chapter 536, RSMo, shall govern hearings and prehearing procedures
conducted pursuant to the authority of this section. The administrative hearing
commission shall issue a final decision or order, in proceedings arising pursuant to the
provisions of sections407.810 to 407.835[, within sixty daysfrom the conclusion of the
hearing]. Any fina decisions of the administrative hearing commission shall be
subject to review pursuant to a petition for review to be filed in the court of appealsin
the district in which the hearing, or any part of the hearing, is held and by delivery of
copies of the petition to each party of record, within thirty days after the mailing or
delivery of the final decision and notice of the final decision in such a case. Review
pursuant to this section shall be exclusive and decisions of the administrative hearing
commission reviewable pursuant to this section shall not be reviewable in any other
proceeding, and no other official or court shall have power to review any such decision
by an action in the nature of mandamus or otherwise, except pursuant to the provisions
of this section. The party seeking review shall be responsible for the filing of the
transcript and record of all proceedings before the administrative hearing commission
with the appropriate court of appeals.

3. Any franchiseereceiving anotice from afranchisor pursuant to the provisions
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of sections407.810t0 407.835, or any franchisee adversely affected by afranchisor'sacts
or proposed acts described in the provisions of sections 407.810 to 407.835, shall be
entitled to filean application for ahearing before the administrative hearing commission
for a determination as to whether the franchisor has good cause for its acts or proposed
acts.

4. Not less than sixty days before the effective date of the initiation of any
enumerated act pursuant to subdivisions (5), (6), (7) and (14) of subsection 1 of section
407.825, afranchisor shall give written notice to the affected franchisee or franchisees,
by certified mail, return receipt requested, except as follows:

(1) Upon theinitiation of an act pursuant to subdivision (5) of subsection 1 of
section 407.825, such notice shall be given not lessthan fifteen days before the effective
date of such act only if the grounds for the notice include the following:

(a) Transfer of any ownership or interest in the franchised deal ership without the
consent of the motor vehicle franchisor;

(b) Material misrepresentation by the motor vehicle franchisee in applying for
the franchise;

(c) Insolvency of the motor vehicle franchisee or thefiling of any petition by or
against the motor vehicle franchisee under any bankruptcy or receivership law;

(d) Any unfair business practice by the motor vehicle franchisee after the motor
vehicle franchisor hasissued awritten warning to the motor vehicle franchisee to desist
from such practice;

(e) Conviction of the motor vehicle franchisee of acrimewhich isafeony;

(f) Failure of themotor vehiclefranchiseeto conduct customary salesand service
operations during customary business hoursfor at |east seven consecutive business days
unless such closing is due to an act of God, strike or labor difficulty or other cause over
which the motor vehicle franchisee has no control; or

(g9) Revocation of the motor vehicle franchisee's license;

(2) Upon initiation of an act pursuant to subdivision (7) of subsection 1 of
section 407.825, such notice shall be given within sixty days of the franchisor's receipt
of awritten proposal to consummate such sale or transfer and the receipt of al necessary
information and documents generally used by the franchisor to conduct itsreview. The
franchisor's notice of disapproval shall also specify the reasonable standard which the
franchisor contendsis not satisfied and the reason the franchisor contends such standard
is not satisfied. Failure on the part of the franchisor to provide such notice shall be
conclusively deemed an approval by the franchisor of the proposed sale or transfer to the
proposed transferee. A franchisee's application for a hearing shall be filed with the
administrative hearing commission within twenty days from receipt of such franchisor's
notice;

(3) Pursuant to paragraphs (a) and (b) of subdivision (14) of subsection 1 of
section 407.825, such notice shall be given within sixty days of the franchisor's receipt
of a deceased or incapacitated franchisee's designated family member's intention to
succeed to the franchise or franchises or of the franchisor's receipt of the persona and
financial data of the designated family member, whichever islater.
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5. A franchisor's notice to a franchisee or franchisees pursuant to subdivisions
(5), (6), (7) and (14) of subsection 1 of section 407.825 shall contain a statement of the
particular grounds supporting the intended action or activity which shall include any
reasonable standards which were not satisfied. The notice shall aso contain a a
minimum, on the first page thereof, a conspicuous statement which reads as follows:
"NOTICE TO FRANCHISEE: YOU MAY BE ENTITLED TO FILE A PROTEST
WITH THE MISSOURI ADMINISTRATIVE HEARING COMMISSION IN
JEFFERSON CITY, MISSOURI, AND HAVE A HEARING IN WHICH YOU MAY
PROTEST THE CONTENTS OF THISNOTICE. ANY ACTION MUST BE FILED
WITHIN TWENTY DAY S FROM RECEIPT OF THISNOTICE."

6. When more than one application for ahearing isfiled with the administrative
hearing commission, the administrative hearing commission may consolidate the
applications into one proceeding to expedite the disposition of all relevant issues.

7. Inal proceedings before the administrative hearing commission pursuant to
this section, section 407.825 and section 621.053, RSMo, where the franchisor is
required to give notice pursuant to subsection 4 of this section, the franchisor shall have
the burden of proving by a preponderance of the evidence that good cause existsfor its
actions. In al other actions, the franchisee shall have the burden of proof.]".

407.825. Notwithstanding the terms of any franchise agreement, the performance,

whether by act or omission, by a motor vehicle franchisor of any or al of the following acts
enumerated in this subsection are hereby defined as unlawful practices, the remedies for which
are set forth in section 407.835:

(1) Toengagein any conduct which is capricious, in bad faith, or unconscionable and
which causes damage to a motor vehicle franchisee or to the public; provided, that good faith
conduct engaged in by motor vehicle franchisors as sellers of new motor vehicles or partsor as
holders of security interest therein, in pursuit of rights or remedies accorded to sellers of goods
or to holders of security interests pursuant to the provisions of chapter 400, RSMo, uniform
commercia code, shall not constitute unfair practices pursuant to sections 407.810 to 407.835;

(2) To coerce any motor vehicle franchisee to accept delivery of any new motor vehicle
or vehicles, equipment, parts or accessories therefor, or any other commodity or commodities
which such motor vehicle franchisee has not ordered after such motor vehicle franchisee has
rejected such commodity or commodities. It shall not be deemed aviolation of this section for
amotor vehicle franchisor to require a motor vehicle franchisee to have an inventory of parts,
tools, and equipment reasonably necessary to service the motor vehicles sold by amotor vehicle
franchisor; or new motor vehicles reasonably necessary to meet the demands of dealers or the
public or to display to the public the full line of a motor vehicle franchisor's product line;

(3) To unreasonably refuse to deliver in reasonable quantities and within a reasonable
time after receipt of ordersfor new motor vehicles, such motor vehicles asare so ordered and as
are covered by such franchise and as are specifically publicly advertised by such motor vehicle
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franchisor to be available for immediate delivery; provided, however, the failure to deliver any
motor vehicle shall not be considered aviolation of sections 407.810 to 407.835 if such failure
is due to an act of God, work stoppage, or delay due to a strike or labor difficulty, shortage of
products or materials, freight delays, embargo or other cause of which such motor vehicle
franchisor shall have no control;

(4) Tocoerce any motor vehicle franchiseeto enter into any agreement with such motor
vehicle franchisor or to do any other act prejudicia to such motor vehicle franchisee, by
threatening to cancel any franchise or any contractual agreement existing between such motor
vehicle franchisor and motor vehicle franchisee; provided, however, that notice in good faith to
any motor vehicle franchisee of such motor vehicle franchisee's violation of any provisions of
such franchise or contractual agreement shall not constitute a violation of sections 407.810 to
407.835;

(5) Toterminate, cancel or refuseto continue any franchisewithout good cause, directly
or indirectly through the actions of the franchisor, unless such new motor vehicle franchisee
substantially defaultsin the performance of such franchisee's reasonable and lawful obligations
under such franchisee's franchise, or such new motor vehicle franchisor discontinuesthe salein
the state of Missouri of such franchisor's products which are the subject of the franchisel:

(&) Notwithstanding the terms of any franchise agreement to the contrary, good cause to
terminate, cancel or refuse to continue any franchise agreement shall not be established based
upon the fact that the motor vehicle franchisee owns, has an investment in, participatesin the
management of or holds afranchise agreement for the sale or service of another make or line of
new motor vehicles or the motor vehicle dealer has established another make or line of new
motor vehiclesor serviceinthe samedeal ership facilitiesasthose of themotor vehiclefranchisor
prior to February 1, 1997, or such establishment is approved in writing by the franchisee and the
franchisor. If thefranchiseagreement requirestheapproval of thefranchisor, such approval shall
be requested in writing by the franchisee and the franchisor shall approve or disapprove such a
request in writing within sixty days of receipt of such request. A request from afranchisee shall
be deemed to have been approved if the franchisor fails to notify the franchisee, in writing, of
its disapproval within sixty days after its receipt of the written request;

(b)]. In determining whether good cause exists, the administrative hearing commission
shall take into consideration the existing circumstances, including, but not limited to, the
following factors:

[a] (@) Thefranchisee's salesin relation to salesin the market;

[b.] (b) The franchisee'sinvestment and obligations;

[c.] (©) Injury to the public welfare;

[d.] (d) The adequacy of the franchisee's service facilities, equipment, parts and
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personnel in relation to those of other franchisees of the same line-make;

[e] (&) Whether warranties are being honored by the franchisee;

[f.] (f) The parties compliance with their franchise agreement;

[0.] (g) The desire of a franchisor for market penetration or a market study, if any,
prepared by the franchisor or franchisee are two factors which may be considered;

[h.] (h) The harm to the franchisor;

(6) To prevent by contract or otherwise, any motor vehicle franchisee from changing the
capital structure of the franchisee's franchise of such motor vehicle franchisee or the means by
or through which the franchisee financesthe operation of the franchisee'sfranchise, provided the
motor vehicle franchisee at all times meets any reasonable capital standards agreed to between
the motor vehicle franchisee and the motor vehicle franchisor and grants to the motor vehicle
franchisor a purchase money security interest in the new motor vehicles, new parts and
accessories purchased from the motor vehicle franchisor;

(7) () Prevent, by contract or otherwise, any sale or transfer of afranchisee's franchise
or franchises or interest or management thereof; provided, if the franchise specifically permits
thefranchisor to approveor disapprove any such proposed sale or transfer, afranchisor shall only
be allowed to disapprove aproposed sale or transfer if theinterest being sold or transferred when
added to any other interest owned by the transferee constitutes fifty percent or more of the
ownership interest in the franchise and if the proposed transferee fails to satisfy any standards
of thefranchisor which areinfact normally relied upon by the franchisor prior toitsentering into
a franchise, and which relate to the proposed management or ownership of the franchise
operationsor to the qualification, capitalization, integrity or character of the proposed transferee
and which are reasonable. A franchisee may request, at any time, that the franchisor provide a
copy of the standards which are normally relied upon by the franchisor to evaluate a proposed
sale or transfer and a proposed transferee;

(b) The franchisee and the prospective franchisee shall cooperate fully with the
franchisor in providing information relating to the prospective transferee's qualifications,
capitalization, integrity and character;

(c) Inthe event of a proposed sale or transfer of a franchise, the franchisor shall be
permitted to exercise aright of first refusal to acquire the franchisee's assets or ownership if:

a. The franchise agreement permits the franchisor to exercise aright of first refusal to
acquire the franchisee's assets or ownership in the event of a proposed sale or transfer;

b. Such sale or transfer is conditioned upon the franchisor or franchisee entering a
franchise agreement with the proposed transferee;

c. The exercise of the right of first refusal shal result in the franchisee and the
franchisee's owners receiving the same or greater consideration and the same terms and
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conditions as contracted to receive in connection with the proposed sale or transfer;

d. Thesaleor transfer does not involve the sale or transfer to an immediate member or
members of the family of one or more franchisee owners, defined as a spouse, child, grandchild,
spouse of a child or grandchild, brother, sister or parent of the franchisee owner, or to the
qualified manager, defined as an individual who has been employed by the franchiseefor at least
two years and who otherwise qualifies as a franchisee operator, or a partnership or corporation
controlled by such persons; and

e. Thefranchisor agreesto pay the reasonabl e expenses, including attorney's feeswhich
do not exceed the usual, customary and reasonable fees charged for similar work done for other
clients, incurred by the proposed transferee prior to the franchisor's exercise of its right of first
refusal in negotiating and implementing the contract for the proposed sale or transfer of the
franchise or thefranchi see'sassets. Notwithstanding the foregoing, no payment of such expenses
and attorney'sfees shall berequired if the franchisee hasnot submitted or caused to be submitted
an accounting of those expenses within fourteen days of the franchisee's receipt of the
franchisor's written request for such an accounting. Such accounting may be requested by a
franchisor before exercising itsright of first refusal;

(d) For determining whether good cause exists for the purposes of this subdivision, the
administrative hearing commission shall take into consideration the existing circumstances,
including, but not limited to, the following factors:

a. Whether the franchise agreement specifically permits the franchisor to approve or
disapprove any proposed sale or transfer;

b. Whether theinterest to be sold or transferred when added to any other interest owned
by the proposed transferee constitutes fifty percent or more of the ownership interest in the
franchise;

c. Whether the proposed transferee failsto satisfy any standards of the franchisor which
areinfact normally relied upon by the franchisor prior to itsentering into afranchise, and which
related to the proposed management or ownership of the franchise operations or to the
qgualification, capitalization, integrity or character of the proposed transferee which are
reasonable;

d. Injury to the public welfare;

e. The harm to the franchisor;

(8) To prevent by contract or otherwise any motor vehicle franchisee from changing the
executive management of the motor vehicle franchisee's business, except that any attempt by a
motor vehicle franchisor to demonstrate by giving reasons that such change in executive
management will be detrimental to the distribution of the motor vehicle franchisor's motor
vehicles shall not constitute a violation of this subdivision;
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(9) Toimpose unreasonable standards of performance upon amotor vehicle franchisee;

(10) To require a motor vehicle franchisee at the time of entering into a franchise
arrangement to assent to arel ease, assignment, novation, waiver or estoppel whichwould relieve
any person from liability imposed by sections 407.810 to 407.835;

(11) To prohibit directly or indirectly the right of free association among motor vehicle
franchisees for any lawful purpose;

(12) To provide any term or condition in any lease or other agreement ancillary or
collateral to afranchise, which term or condition directly or indirectly viol ates the provisions of
sections 407.810 to 407.835;

(13) Upon any termination, cancellation or refusal to continue any franchise or any
discontinuation of any line-make or parts or products related to such line-make by afranchisor,
fail to pay reasonable compensation to a franchisee as follows:

(@) Any new, undamaged and unsold vehicle in the franchisee's inventory of either the
current model year or purchased from the franchisor within one hundred twenty days prior to
receipt of anotice of termination or nonrenewal, provided the vehicle hasless than five hundred
miles registered on the odometer, including mileage incurred in delivery from the franchisor or
in transporting the vehicle between dealersfor sale, at the deal er's net acquisition cost, plus any
cost to the dealer for returning the vehicle inventory to the franchisor;

(b) Thefranchisee's cost of each new, unused, undamaged and unsold part or accessory
if the part or accessory is in the current parts catalog, less applicable allowances, plus five
percent of the catalog price of the part for the cost of packing and returning the part to the
franchisor. In the case of sheet metal, a comparable substitute for the original package may be
used. Reconditioned or core parts shall be valued at their core value, the price listed in the
current parts catalog or the amount paid for expedited return of core parts, whichever is higher.
If the part or accessory was purchased by the franchisee from an outgoing authorized franchi see,
the franchisor shall purchase the part for either the price in the current parts catalog or the
franchisee's actual purchase price of the part, whichever isless. In the case of parts which no
longer appear inthe current partscatal og, thefranchisor may purchasethe part for either theprice
in the last version of the parts catalog in which the part appeared or the franchisee's actual
purchase price of the part, whichever is less. The franchisee shall maintain accurate records
regarding the actual purchase price of parts bought from an outgoing authorized franchisee. In
the absence of such records, the franchisor isnot required to purchase parts which are not in the
current parts catalog;

(c) The depreciated value determined pursuant to generally accepted accounting
principles of each undamaged sign owned by the franchisee which bears a trademark or trade
name used or claimed by the franchisor if the sign was purchased from, or purchased at the
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request of, the franchisor;

(d) Thefair market value of all special tools, data processing equipment and automotive
service equipment owned by the franchi see which were recommended in writing and designated
as special toolsand equipment and purchased from, or purchased at the request of , the franchisor
withinthreeyearsof thetermination of thefranchise, if thetoolsand equipment arein usableand
good condition, except for reasonable wear and tear;

(e) Except as provided in paragraph (a) of this subdivision, the cost of transporting,
handling, packing, storing and loading of any property subject to repurchase pursuant to this
section shall not exceed reasonable and customary charges; and

(f) The franchisor shall pay the franchisee the amounts specified in this subdivision
within ninety days after the tender of the property subject to the franchisee providing evidence
of good and clear title upon return of the property to thefranchisor. The franchisor shall remove
the property within one hundred eighty days after the tender of the property from the franchisee's
property. Unless previous arrangements have been made and agreed upon, the franchisee is
under no obligation to provide insurance for the property left after one hundred eighty days,

(14) Toprevent or refuseto honor the succession to afranchise or franchisesby any legal
heir or devisee under the will of a franchisee, under any written instrument filed with the
franchisor designating any person as the person's successor franchisee, or pursuant to the laws
of descent and distribution of this state; provided:

(@ Any designated family member of a deceased or incapacitated franchisee shall
becomethe succeeding franchisee of such deceased or incapacitated franchiseeif such designated
family member givesthe franchisor written notice of such family member'sintention to succeed
to the franchise or franchises within one hundred twenty days after the death or incapacity of the
franchisee, and agrees to be bound by all of the terms and conditions of the current franchise
agreement, and the designated family member meets the current reasonable criteria generally
applied by the franchisor in qualifying franchisees. A franchisee may request, at any time, that
the franchisor provide a copy of such criteria generally applied by the franchisor in qualifying
franchisees,

(b) The franchisor may request from a designated family member such persona and
financial dataasis reasonably necessary to determine whether the existing franchise agreement
should be honored. The designated family member shall supply the personal and financial data
promptly upon the request;

(c) If the designated family member does not meet the reasonable criteria generally
applied by the franchisor in qualifying franchisees, the discontinuance of the current franchise
agreement shall take effect not less than ninety days after the date the franchisor serves the
required notice on the designated family member pursuant to subsection 4 of section 407.822;
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(d) The provisions of this subdivision shall not preclude a franchisee from designating
any person as the person's successor by written instrument filed with the franchisor, and if such
an instrument is filed, it alone shall determine the succession rights to the management and
operation of the franchise; and

(e) For determining whether good cause exists, the administrative hearing commission
shall take into consideration the existing circumstances, including, but not limited to, the
following factors:

a. Whether the franchise agreement specifically permits the franchisor to approve or
disapprove any successor;

b. Whether the proposed successor failsto satisfy any standards of the franchisor which
areinfact normally relied upon by the franchisor prior to the successor entering into afranchise,
and which relate to the proposed management or ownership of the franchise operation or to the
qgualification, capitalization, integrity or character of the proposed successor and which are
reasonable;

c. Injury to the public welfare;

d. The harm to the franchisor;

(15) To coerce, threaten, intimidate or require afranchisee under any condition affecting
or related to afranchise agreement, or to waive, limit or disclaim aright that the franchisee may
have pursuant to the provisions of sections 407.810 to 407.835. Any contracts or agreements
which contain such provisions shall be deemed against the public policy of the state of Missouri
and are void and unenforceable. Nothing in this section shall prohibit voluntary settlement
agreements,

(16) Toinitiate any act enumerated in this subsection on grounds that it has advised a
franchisee of its intention to discontinue representation at the time of a franchisee change or
require any franchisee to enter into a site control agreement as a condition to initiating any act
enumerated in this subsection. Such condition shall not be construed to nullify an existing site
control agreement for a franchisee's property[.];

(17) Torequire, coerce, or attempt to coerce any franchiseein thisstatetorefrain
from, or toterminate, cancel, or refuseto continueany franchisebased upon participation
by thefranchiseein the management of, investment in or the acquisition of afranchisefor
the sale of any other line of new vehicle or related products in the same or separate
facilitiesasthose of thefranchisor. Thissubdivision doesnot apply unlessthefranchisee
maintains a reasonable line of credit for each make or line of new vehicle, the franchisee
remainsin compliancewith thefranchiseand any reasonablefacilitiesrequirementsof the
franchisor, and no change is made in the principal management of the franchisee. The
reasonable facilities requirement shall not include any requirement that a franchisee



S.S.SC.S H.B.575 17

238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262

© 00O NO O WN

L
= O

establish or maintain exclusive facilities, personnel, or display space, when such
requirements or any of them would not otherwise be justified by reasonable business
consider ations. Beforetheaddition of aline-maketothedealer ship facilitiesthefranchisee
must first request consent of thefranchisor, if required by the franchise agreement. Any
decision of thefranchisor with regard todualing of two or mor efranchisesshall begranted
or denied within sixty days of a written request from the new vehicle dealer. The
franchiser'sfailuretorespond timely to a dualing request shall be deemed to be approval
of the franchisee'srequest;

(18) Tofail or refuseto offer to sell to all franchiseesfor aline-make every motor
vehicle sold or offered for sale to any franchisee of that line-make. However, thefailure
to deliver any such motor vehicle shall not be considered a violation of this section if the
failureisnot arbitrary, or isdueto alack of manufacturing capacity or toastrikeor labor
difficulty, a shortage of materials, a freight embargo or other cause over which the
franchisor has no control. A franchisor may impose reasonable requirements on the
franchisee including, but not limited to, the purchase of reasonable quantities of
advertising materials, the purchase of special tools required to properly service a motor
vehicle, the undertaking of sales person or service person training related to the motor
vehicle, the meeting of reasonable display and facility requirements as a condition of
receivingamotor vehicle, or other reasonablerequirements; provided, that if afranchisor
requires a franchisee to purchase essential service tools with a purchase price in the
aggr egate of mor ethan seventy-fivehundred dollarsin order toreceivea particular model
of new motor vehicle, the franchisor shall upon written request provide such franchisee
with agood faith estimatein writing of thenumber of vehiclesof that particular model that
the franchisee will be allocated during that model year in which thetoolsarerequired to
be purchased.

407.826. 1. (1) A franchisor shall be prohibited from owning or operating a new
motor vehicle dealership in thisstate. It isnot aviolation of this section for a franchisor
to own or operate a new motor vehicle dealer ship:

(a) For atemporary period of not morethan twenty-four monthsif the dealer ship
isfor saleat areasonablepriceand on reasonabletermsand conditionsto an independent
qualified buyer. On showing by afranchisor of good cause, thetimelimit set forth above
may be extended for an additional period of up to twelve months; or

(b) In abonafidereationship with an independent person (i) who isrequired to
make a significant investment in the new motor vehicle dealer ship subject to lossand (ii)
operates the dealership and can reasonably expect to acquire full ownership of the
dealer ship within areasonable time and under reasonable terms and conditions.
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(2) Nothingin thissection shall be deemed to prohibit afranchisor from owning a
minority interest in an entity that owns motor vehicle dealer ships of the same line-make
manufactured and franchised by thefactory, provided that all of thefollowing conditions
are met at the time of acquisition and continue to be met during the time the entity
maintains owner ship:

(@) Theinterest owned by the factory in said entity shall not exceed forty-five
per cent of thetotal ownership;

(b) Any dealership in which the entity owns an interest shall be no lessthan nine
miles of any unaffiliated new motor vehicle dealership trading in the same line-make of
vehicle;

(c) All of thelicensed dealershipsfor the sale of such factory's new motor vehicle
in the state trade exclusively in the factory's line-make;

(d) During any period in which the entity has such owner ship interest, thefactory
shall haveno morethan four franchise agreementsgover ning such line-makewith dealers
licensed to do businessin this state;

(e) Allthefactory'sfranchiseagreementsconfer rightson thefranchiseeof theline-
make to develop and operate, within a defined geographic territory or area, as many
dealer ship facilities asthe franchisee and factory shall agree are appropriate;

(f) At the time the entity first acquires an ownership interest, not fewer than
seventy-five per cent of the franchisees of the line-make within this state own and oper ate
two or more dealership facilities in the geographic territory or area covered by the
franchise agreement with the factory;

(g) Asof January 1, 2001, there were no mor e than ten dealer ships of such line-
make licensed as a new motor vehicle dealer in this state; and

(h) Prior totheeffective date of this subsection, thefactory hasbeen continuously
engaged, at least sinceJuly 1, 1998, in theretail sale of motor vehiclesof itsown line-make
through direct or indirect ownership of dealershipsin at least five states.

2. A franchisor shall not sell new motor vehicles directly to any retail consumer
except through a franchiseefor theline-make that includes the new motor vehicle unless
such consumer is an employee of the franchisor, or isa not-for-profit organization or an
agency of the federal, state or local governments. This subsection shall not preclude a
franchisor from providing information to consumers for the purpose of marketing or
facilitating the sale of a new motor vehicle or from establishing programsto sell or offer
to sell new motor vehiclesthrough participating franchisees.

3. Theremediesand relief available pur suant to section 407.835 shall apply tothis
section.
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407.828. 1. Each franchisor shall specify in writingto each of itsfranchiseesin this
state the franchisee's obligations for preparation, delivery, and warranty service on its
products. Thefranchisor shall compensate the franchisee for warranty servicerequired
of thefranchisee by the franchisor. Thefranchisor shall providethe franchisee with the
schedule of compensation to be paid to thefranchiseefor parts, work and service, and the
time allowance for the performance of the work and service.

2. The schedule of compensation shall include reasonable compensation for
diagnosticwork, aswell asrepair serviceand labor. Timeallowancesfor thediagnosisand
per formance of war ranty wor k and service shall bereasonableand adequatefor thework
to be performed. In the determination of what constitutes reasonable compensation
pursuant to this section, the principal factor to be given consideration shall be the
prevailing wagerates being paid by franchiseesin the community in which thefranchisee
isdoingbusiness, and in no event shall thecompensation of afranchiseefor warranty labor
be less than the rates charged by the franchisee for like service to retail customers for
nonwar ranty service and repairs, provided that such rates are reasonable.

3. A franchisor shall not:

(1) Fail to perform any warranty obligation;

(2) Fail to include in written notices of franchisor recalls to new motor vehicle
ownersand franchiseesthe expected date by which necessary partsand equipment will be
availableto franchiseesfor the correction of the defects; or

(3) Fail tocompensateany of thefranchiseesin thisstatefor repairseffected by the
recall.

4. All claimsmadeby afranchisee pursuant tothissection for labor and partsshall
be paid within thirty days after their approval. All claims shall be either approved or
disapproved by the franchisor within thirty days after their receipt on a proper form
generally used by thefranchisor and containing theusually required information therein.
Any claims not specifically disapproved in writing within thirty days after the receipt of
theform shall beconsider ed to beapproved and payment shall bemadewithin thirty days.
A claim which has been approved and paid may not be charged back to the franchisee
unlessthe franchisor can show that the claim was fraudulent, false, or unsubstantiated,
except that a charge back for false or fraudulent claims shall not be made morethan two
year safter payment, and a chargeback for unsubstantiated claimsshall not bemademore
than fifteen months after payment. A franchise shall maintain all records of warranty
repairs, includingtherelated timerecordsof itsemployees, for at least two year sfollowing
payment of any warranty claim.

5. A franchisor shall compensate the franchiseefor franchisor-sponsored sales or
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servicepromotion events, programs, or activitiesin accordancewith established guidelines
for such events, programs, or activities.

6. All claims made by a franchisee pursuant to subsection 5 for promotion events,
programs, or activitiesshall be paid within ten daysafter their approval. All claimsshall
beeither approved or disapproved by thefranchisor within thirty daysafter their receipt
on a proper form generally used by the franchisor and containing the usually required
information therein. Any claim not specifically disapproved in writing within thirty days
after thereceipt of thisform shall beconsider ed tobeapproved and payment shall bemade
within thirty days. The franchisor has the right to charge back any claim for twelve
months after the later of either the close of the promotion event, program, or activity, or
the date of the payment.

407.1320. Asused in sections407.1320t0407.1346, thefollowing ter msshall mean:

(1) " Areaof salesresponsibility” , thegeographical areaagreed toby thedealer and
manufacturer in the RV manufacturer/dealer agreement in which the dealer has the
exclusiveright to sell those vehiclesidentified in the dealer agreement;

(2) "Camping trailer”, a vehicle mounted on wheels and constructed with
collapsible partial side walls that fold for towing by another vehicle and unfold at the
campsiteto providetemporary living quartersfor recreational, camping or travel use,

(3) "Dealer", any person, firm, corporation or business entity that engages in
selling new recreation vehicles pursuant to a signed RV manufacturer/dealer agreement
with a manufacturer and islicensed to conduct businessin this state;

(4) " Distributor", any person, firm, corporation or business entity that purchases
new RVsfor resaleto RV dealers;

(5) " Factory campaign”, an effort on thepart of awarrantor to contact recreation
vehicle ownersand/or dealersin order to addressa part and/or equipment issues;

(6) " Family member", a spouse, child, grandchild, parent, sibling, niece, nephew
and spouse of any of the above;

(7) "Fifth wheedl trailer”, a vehicle, mounted on wheels, designed to provide
temporary living quartersfor recreational, camping or travel use, of such size or weight
astonot requireaspecial highway movement per mit, of grosstrailer areanot to exceed 400
squar e feet (37.2m?) in the set-up mode, and designed to be towed by a motorized vehicle
that contains a towing mechanism that is mounted above or forward of the tow vehicle's
rear axle;

(8) " Good cause", for purposes of deter mining whether thereis™ good cause" for
a proposed action, the following factor s shall be consider ed:

(8) Theextent of the affected dealer's penetration in therelevant market area;
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(b) Thenatureand extent of the dealer'sinvestment in its business;

(c) Theadequacy of thedealer's service facilities, equipment, parts, supplies, and
personndl;

(d) The effect of the proposed action on the community;

(e) Theextent and quality of the dealer's serviceunder RV warranties; and

(f) Thedealer's performance under thetermsof its RV dealer agreement;

(90 "Line-make", a group of recreation vehicles that have all of the following
characteristics:

(@) They are offered for sale, lease, or distribution under a common name,
trademark, service mark, or brand name of the manufacturer or distributor of those
recreation vehicles, and

(b) They aretargeted toaparticular market segment, asdeter mined by their decor,
features, equipment, weight, size and price range; and

(c) They areall of asingle, distinct classification of recreation vehicleproduct type
having a substantial degree of commonality in construction of chassis, frame, and body;
and

(d) They are all of the same model that is distinguishable by length and interior
floor plan from other recreation vehicles within the same product type, notwithstanding
the fact that the model may share some or most of the same decor, features, equipment,
weight, and pricerange; and

(e) Thedealer isspecifically authorized to sell asnew that particular line-makeand
model of recreation vehicle under the terms of the dealer's existing agreement with the
manufacturer or distributor of that recreation vehicle;

(20) " Manufacturer" , any person, firm, cor por ation or businessentity that engages
in the manufacturing of recreation vehicles;

(11) "Motorhome", a vehicle which is designed to provide temporary living
guartersand which:

(a) Isbuilt ontoasan integral part of, or per manently attached to, a motor vehicle
chassis; and

(b) Contains at least four of the following independent life systems if each is
permanently installed and designed to be removed only for purposes of repair or
replacement and meetsthe American National Standar dsl nstitutestandar dsfor recreation
vehicles:

a. A cooking facility with an onboard fuel source;

b. A gasor electricrefrigerator;

c. A toilet with exterior evacuation;



S.S.SC.S H.B.575 22

62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93

d. A heating or air conditioning system with an onboard power or fuel source
separ ate from the vehicle engine;

e. A potablewater supply system that includesat least asink, afaucet, awater tank
with an exterior service supply connection;

f. A 110-125 volt electric power supply;

() Thethreebasic typesof motorhomes are specified asfollows:

a. TypeA: araw chassisupon whichisbuilt adriver'scompartment and an entire
body which providestemporary living quarters as defined above,

b. Type B: a completed van-type vehicle which has been altered to provide
temporary living quarters as defined above;

c. Type C: an incomplete vehicle, upon which is permanently attached a body
designed to provide temporary living quarters as defined above;

(12) " Proprietary part", any part manufactured by or for and sold exclusively by
the manufacturer;

(13) "Recreation vehicle", a vehicle primarily designed as temporary living
quartersfor recreational, camping, travel or seasonal usethat either hasits own motive
power or is mounted on, or towed by, another vehicle. The product types are: travel
trailer, fifth whed trailer, camping trailer, truck camper and motorhome;

(14) "Transient customer", customerswho are temporarily traveling through a
dealer's area of salesresponsibility;

(15) "Travel trailer" , avehicle, mounted on wheels, designed to providetemporary
living quarters for recreational, camping or travel use, of such size or weight as to not
require a special highway movement permit when towed by a motorized vehicle, and of
grosstrailer areanot to exceed three hundred twenty squar e feet (29.7m?);

(16) "Truck Camper", a portable unit constructed to provide temporary living
quarters for recreational, travel or camping use consisting of a roof, floor and sides
designed to beloaded onto and unloaded from the bed of a pickup truck;

(17) "Warrantor", any person, firm, corporation or business entity that gives a
warranty in connection with anew recreation vehicleor parts, accessoriesor components
thereof. Such term doesnot include service contracts, mechanical or other insurance, or
"extended warranties’ sold for separate consideration by a dealer or other person not
controlled by a manufacturer.

407.1323. 1. All manufacturersand dealersdoing businessin thisstate must have
a written agreement signed by both parties. This law shall supercede any conflicting
statutesin states where enacted.
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2. Themanufacturer shall designatein writing subject to annual review the area
of salesresponsibility exclusively assigned to an RV dealer and shall not establish another
RV dealer for the sameline-makein the same area during the duration of the agreement
unless the manufacturer can show good cause for the addition of the new RV dealer
including reasonable evidence that the market will support the establishment of a new
dealership.

3. Sales of RVs by manufacturers or distributors shall be in accordance with
published prices, chargesand termsof salein effect at any given time. The manufacturer
will sell products on the same basis, with respect to all rebates, discounts and programs,
to all competing dealers similarly situated.

4. No manufacturer, directly or through any officer, agent or employee, may
terminatean RV dealer agreement without good cause. Theburden of showinggood cause
ison the manufacturer. Prior tothe expiration of a dealer agreement, both parties shall
enter into negotiationsfor renewal of the dealer agreement in good faith, and neither will
arbitrarily require a substantial changein competitive circumstances. When takingon a
competing manufacturer'slines, adealer must notify existing manufacturersin writing, at
least thirty days prior to entering into such an agreement, to sell the same type of
recreational vehicle.

407.1326. 1. Except asprovided inthissection, amanufacturer shall providean RV
dealer at least one hundred twenty days prior written notice of termination. The notice
shall stateall thereasonsfor termination and shall further statethat if, within thirty days
followingreceipt of themanufacturer'snotice, theRV dealer providestothemanufacturer
awritten notice of intent to cureall claimed deficiencies, the RV dealer will then have one
hundred twenty days from the date of the manufacturer's notice to rectify such
deficiencies. If the deficiency is rectified within one hundred twenty days, the
manufacturer'snotice shall bevoid. However, if the RV dealer failsto providethenotice
of intent to curedeficienciesin theproscribed timeperiod, theter mination shall tak e effect
thirty daysafter the RV dealer'sreceipt of the manufacturer'snoticeunlessthedealer has
new and untitled inventory on hand in which case, if requested by the dealer, it will take
effect upon the sale of the remaining inventory but in no event later than one hundred
twenty days from the manufacturer's notice of termination.

2. Theonehundred twenty day notice may be reduced to thirty daysnoticeif the
groundsfor termination is dueto:

(1) Conviction of or pleasof nolo contendereto afelony of an RV dealer, or one of
itsowners,
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(2) Thebusinessoperationsof theRV dealer havebeen abandoned or closed for ten
consecutive business days unless the closing is due to an act of god, strike or labor
difficulty, or other cause over which the dealer has no control;

(3) A material misrepresentation by the RV dealer; or

(4) Thesuspension, revocation, or refusal to renew the RV dealer'slicense.

3. Thenoticeprovisionsof thissection shall not apply if thereason for termination,
isinsolvency, the occurrence of an assignment for the benefit of creditorsor bankruptcy.

4. A dealer may terminateitsdealer agreement at any timeby givingwritten notice
of such intention to manufacturer at least thirty daysprior to the effective date specified
for termination.

407.1329. If theRV dealer agreement isterminated, canceled or not renewed by the
manufacturer for cause, the manufacturer shall, at the election of the RV dealer, within
thirty days of termination, repurchase:

(1) (@ All new, untitled current model year recreation vehicleinventory, acquired
from the manufacturer, which has not been used (except for demonstration purposes),
altered or damaged to the extent that such damage must be disclosed to the consumer
pursuant to section 407.1343, at one hundred percent of the net invoice cost, including
transportation, less applicable rebates and discountsto the dealer; and

(b) All new, untitled recreation vehicleinventory of theprior model year, acquired

from themanufacturer, provided theprior model year vehicleshavenot been altered, used
(except for demonstration purposes) or damaged to the extent that such damage must be
disclosed to the consumer pursuant to section 407.1343, and were drafted on the dealer's
financing source or paid within one hundred twenty daysprior to the effective date of the
termination, cancellation, or nonrenewal.
Intheevent any of thevehiclesrepurchased pursuant to thissubdivision aredamaged, but
do not trigger the consumer disclosure requirement, the amount due the dealer shall be
reduced by the cost to repair the vehicle. Damage prior to delivery to dealer that is
disclosed at the time of delivery will not disqualify repurchase under this provision;

(2) All current and undamaged manufacturer'saccessoriesand proprietary parts
sold to the dealer for resale, if accompanied by the original invoice, at one hundred five
percent of the original net price paid to the manufacturer to compensate the dealer for
handling, packing, and shipping the parts; and

(3) Any fully and correctly functioning diagnostic equipment, special tools, current
signage and other equipment and machinery, at one hundred percent of the dealer's net
cost plus freight, destination, delivery and distribution charges and sales taxes, if any,
provided it waspur chased by thedealer within fiveyear sbeforeter mination and upon the
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manufacturer's request and can no longer be used in the normal course of the dealer's
ongoing business. Manufacturer shall pay dealer within thirty days of receipt of the
returned items.

407.1332. 1. If arecreation vehicledealer desirestomakeachangein itsowner ship
by thesale of thebusinessassets, stock transfer, or otherwise, therecreation vehicledealer
must give the manufacturer thirty days written notice prior to the closing including all
supporting documentation as may be required by the manufacturer. The manufacturer
shall not refuse to agree to such proposed change or sale and may not disapprove or
withhold approval of such change or sale unless the manufacturer can show that its
decisionisbased on manufacturer'sreasonablecriteria, which may includetheprospective
transfer ee shusinessexperience, moral character, financial qualificationsand any criminal
record.

2. If themanufacturer rejectsa proposed change or sale, the manufacturer shall
give written notice of itsreasonsto the recreation vehicle dealer within thirty days after
receipt of the dealer notification and complete documentation. If no such noticeisgiven
to therecreation vehicle dealer, the change or sale shall be deemed approved.

3. The manufacturer shall have the burden in showing that its rejection of the
transfer or saleisreasonable.

407.1335. It is unlawful for any manufacturer to fail to provide a dealer an
opportunity to designate, in writing, amember of the dealer'sfamily asa successor tothe
dealership in the event of the death, incapacity, or retirement of the dealer. It shall be
unlawful to prevent or refuseto honor the succession to a dealer ship by a member of the
family of the deceased, retired or incapacitated dealer unless the manufacturer has
provided tothedealer written notice of itsobjections. Groundsfor objection shall belack
of creditworthiness, conviction of afelony, lack of required licensesor businessexperience
or other conditionswhich makesuch succession unreasonableunder thecir cumstances, but
the manufacturer shall bear the burden of showing the unreasonableness of such
succession. However, no member of the family may succeed to an RV dealership if the
successiontotheRV dealer ship involves, without themanufacturer'sconsent, arelocation
of the business or an alteration of the terms and conditions of the written agreement.

407.1338. 1. Each warrantor shall specify in writing to each of its RV dealers,
obligations, if any, for preparation, delivery and warranty service on its products; shall
compensatethedealer for warranty servicerequired of thedealer by thewarrantor; and
shall providethedealer the schedule of compensation to be paid; and thetime allowances
for the performance of such work and service. In no event shall such schedule of



S.S.SC.S H.B.575 26

O 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

35
36
37
38
39

compensation fail to include reasonable compensation for diagnostic work as well as
warranty labor.

2. Timeallowancesfor the diagnosis and performance of warranty labor shall be
reasonable for the work to be performed. In the determination of what constitutes
reasonablecompensation under thissection, theprincipal factor sto begiven consider ation
shall be the actual wage rates being paid by the dealer, and the actual retail labor rate
being charged by the dealersin the community in which the dealer isdoing business. In
no event shall such compensation of a dealer for warranty labor be less than the lowest
retail labor ratesactually charged by thedealer for likenonwarranty labor aslong assuch
ratesarereasonable.

3. Thewarrantor shall reimburse dealer for warranty parts at actual wholesale
cost, plus a minimum thirty percent handling charge and the cost, if any, of freight to
return warranty partsto the warrantor.

4. Warranty audits of dealer records may be conducted by the warrantor on a
reasonablebasis, and dealer claimsfor warranty compensation shall not be denied except
for cause, such as performance of nonwarranty repairs, material non-compliance with
warrantor s published policiesand procedures, lack of material documentation, fraud, or
misrepresentation.

5. Dealer must submit warranty claimswithin thirty days of completing work.

6. Dealer must notify thewarrantor verbally or inwritingif theRV dealer isunable
to perform material or repetitive warranty repairsas soon asreasonably possible.

7. Warrantor must disapprovewarranty claimsinwritingwithin thirty daysof the
date of submission by the dealer in the manner and form prescribed by the warrantor.
Claims not specifically disapproved in writing within thirty days shall be construed to be
approved and shall be paid within forty-five days.

8 Itisaviolation of thischapter for any warrantor to:

(1) Fail to perform any of its warranty obligations with respect to its warranted
product;

(2) Fail toincludein written notices of factory campaigns to vehicle owners and
dealers the expected date by which necessary parts and equipment, including tires and
chassisor chassisparts, will be availableto dealersto perform the campaign work. The
manufacturer may ship partsin quantity to the dealer to effect such campaign work, and
if such partsarein excessof thedealer'srequirements, thedealer may return unused parts
to the manufacturer for credit after completion of the campaign;
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(3) Fail tocompensateany of itsRV dealersfor authorized repair seffected by such
dealer of merchandise damaged in manufacture or transit to the dealer, if the carrier is
designated by the manufacturer, factory branch, distributor or distributor branch;

(4) Fail tocompensateitsRV dealer sfor authorized war r anty servicein accor dance
with the schedule of compensation provided the dealer pursuant section 407.1338, if
performed in atimely and competent manner;

(5) Intentionally misrepresent in any way to purchasers of RVs that warranties
with respect to the manufacture, performance or design of the vehicle are made by the
dealer either aswarrantor or co-warrantor; or

(6) Requirethedealer to make warrantiesto customersin any manner related to
the manufacture of the RV.

9. Itisaviolation of thischapter for any RV dealer to:

(1) Fail to perform " pre-delivery inspection™ (PDI) functions, if required, in a
competent and timely manner;

(2) Fail to perform warranty service work, authorized by the warrantor, in a
reasonably timely and competent manner on any transient customer'svehiclewhether sold
by that dealer or not;

(3) Misrepresent thetermsof any warranty.

407.1340. Notwithstanding thetermsof any RV manufacturer/dealer agreement,
it shall beaviolation of this chapter for:

(1) Any warrantor to fail toindemnify and hold harmlessits dealer against any
losses or damages, to the extent such losses or damages ar e caused by the negligence or
willful misconduct of thewarrantor. Thedealer shall provideto thewarrantor a copy of
pending suits in which allegations are made that come within this subsection within ten
days of receiving such suit;

(2) Any dealer to fail to indemnify and hold harmlessits warrantor against any
losses or damages, to the extent such losses or damages ar e caused by the negligence or
willful misconduct of the dealer. The warrantor shall provide to the dealer a copy of
pending suits in which allegations are made that come within this subsection within ten
days of receiving such suit.

407.1343. 1. Onany new RV, any uncorrected, significant damageor any cor r ected
damage exceeding five hundred dollarsor ten per cent of thedealer'sinvoice, whichever is
greater, must be disclosed to the dealer in writing prior to delivery. The dealer is
responsible for disclosing such damage to the consumer in writing and must obtain a
written acknowledgment of such damage from the consumer. A copy of the consumer's
acknowledgment must beprovided tothemanufacturer. Factory or dealer repairstoglass,
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tires, wheels, bumpers, audio/video equipment, in-dash components, instrument panels,
decorating items, appliances, furniture and components, are excluded from disclosure
when properly replaced by substantially similar manufacturer'sor distributor'soriginal
equipment, materialsor parts.

2. Whenever anew RV isdamaged prior totransit tothe dealer, or isdamaged in
transit tothedealer when thecarrier or meansof transportation hasbeen deter mined by
the manufacturer, or distributor, the dealer shall:

(2) Notify themanufacturer or distributor of such damageby thenext businessday
after the date of ddlivery of such new RVs to the new RV dealership or within such
additional time as specified in the RV manufacturer/dealer agreement; and

(2) Either:

(8) Request from the manufacturer or distributor authorization to replace the
components, parts and accessories damaged or otherwise correct the damage; or

(b) Regject the vehicle by the next business day after delivery.

3. If the manufacturer or distributor refuses or failsto authorize repair of such
damagewithin ten daysafter receipt of notification, or if thedealer rgectstheRV because
of damage, ownership of the new RV shall revert to the manufacturer or distributor.
Dealer will exerciseduecarein custody, but the RV dealer shall haveno other obligations,
financial or otherwise, with respect to such RV.

407.1346. 1. A manufacturer shall be prohibited from owning or operating a new
RV dealership in thisstate. It isnot aviolation of this section for a manufacturer to own
or operatea new RV dealership:

(1) For atemporary period of not more than sixty monthsif the dealer ship isfor
sale at a reasonable price and on reasonable terms and conditions to an independent
qualified buyer; or

(2) In abonafidereationship with an independent person who:

(@) Isrequired to makea significant investment in the new RV dealer ship subject
toloss; and

(b) Operatesthe dealership and can reasonably expect to acquire full owner ship
of thedealer ship within areasonabletimeand under reasonabletermsand conditions; or

(3) If themanufacturer hasno other dealers of the sameline-makein this state.

2. Nothingin thissection shall bedeemed to prohibit amanufacturer from owning
a minority interest in an entity that owns RV dealerships of the same line-make
manufactured and sold through dealersin this state by the manufacturer, provided that
all of the following conditions are met at the time of acquisition and continue to be met
during the time the entity maintains owner ship:
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(1) Theinterest owned by themanufacturer in said entity shall not exceed forty-five
per cent of thetotal ownership;

(2) All themanufacturer'sdealer agreementsconfer rightsonthedealer of theline-
make to develop and oper ate, within a defined geographic territory or area, in as many
dealership facilities as the dealer and manufacturer shall agree are appropriate.

3. Subsections1and 2 of thissection shall not apply to manufacturersthat own or
operate an RV dealership in this state as of August 28, 2001.

Section B. The provisions of sections 407.1320 to 407.1346 shall be effective on

August 1, 2002.



