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AN ACT

To amend chapter 490, RSMo, by adding thereto seven new sections relating to environmental
audit privileges, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 490, RSMo, isamended by adding thereto seven new sections, to be
known as sections 490.750, 490.753, 490.755, 490.757, 490.759, 490.762 and 490.765, to read
asfollows:

490.750. 1. An environmental audit privilege as provided in sections 490.750 to
490.765 is hereby created to protect the confidentiality of communications relating to
voluntary internal environmental audits.

2. Except as provided in section 490.755, an environmental audit and an
environmental audit report, asdefined in section 490.753, shall be privileged and shall not
be admissible as evidence in any legal action in any civil, criminal or administrative
proceeding, nor shall such information be required to be disclosed in response to a
regulatory inspection or inquiry.

490.753. Asused in sections 490.750 to 490.765, the following terms mean:

(1) "Environmental audit”, a voluntary internal evaluation of one or more
facilities, processes or activities regulated under the environmental laws of the United
States, this state or a political subdivision thereof, or of management systems related to
such facility, process or activity, that is designed to determine compliance with such
laws. An environmental audit may beconducted by theowner or operator, by theowner's
or operator's employeesor by independent contractors;

(2) "Environmental audit report", a set of documents prepared as aresult of an
environmental audit, including all infor mation and documentsgener ated and collected by
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the auditor which may be based upon and may include, but shall not be limited to field
notes and records of observations, samples, analytical results, findings, opinions,
suggestions, conclusions, dr afts, memor anda, dr awings, photogr aphs, computer -gener ated
or electronically recorded information, maps, charts, graphs and surveys, interviews,
discussions, correspondence and communications related to the environmental audit;
provided that such supporting information is collected or developed for the primary
purpose and in the course of an environmental audit. An environmental audit report,
when completed, may have three components:

(@) An audit report prepared by the auditor, which may include the scope of the
audit, theinfor mation gained in theaudit, conclusionsand recommendations, together with
exhibits and appendices;

(b) Memoranda and documents analyzing portionsor all of the audit report and
discussing potential implementation issues; and

(c) An implementation plan that addresses correcting past noncompliance,
improving current compliance or preventing future noncompliance;

(3) "Waive" or "waiver", disseminatingtheenvironmental audit or environmental
audit report in wholeor in part tosomeoneother than theowner or operator of thefacility
and its employees, agents, affiliates and successors in interest, the auditor and its
employees, agents, subcontractors and successors in interest, current or prospective
lending institutions of the owner or operator where disclosureisrequired as a condition
of lending, and a prospective purchaser wheredisclosureismade under a confidentiality
agreement. Waiver does not occur when:

(a) Thefacility owner or operator or theauditor iscompelled by an administrative
body or court of competent jurisdiction to disclose all or part of the environmental audit
or environmental audit report;

(b) Dissemination of the environmental audit or environmental audit report, in
wholeor in part, isdoneto prevent noncompliance or improve compliance with federal,
state or local environmental laws.

490.755. 1. The privilege described in subsection 2 of section 490.750 does not
apply to the extent that it is waived by the owner or operator of a facility at which an
environmental audit was conducted and such owner or operator prepared or caused to be
prepared the environmental audit report asa result of the audit.

2. Inany proceeding beforea court or administrativebody, after in camerareview
consistent with rulesof procedur e, thecourt or administrativebody may requiredisclosure
of material for which the privilege described in subsection 2 of section 490.750 isasserted,
if the court or administrative body deter mines that:
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(1) Theprivilegeisasserted for afraudulent purpose;

(2) Thematerial isnot subject totheprivilege; or

(3) Even if subject to the privilege, the material reasonably tends to show
noncompliance with the environmental laws of the United States, the state of Missouri or
a political subdivision thereof, and the party asserting the privilege did not exercise
ordinary caretoinitiate and pursue compliance upon discovery of noncompliance. Such
a determination shall not constitute a final judgment regar ding compliance.

3. A party asserting theenvironmental audit privilege described in subsection 2 of
section 490.750 has the burden of demonstrating the applicability of the privilege,
includingif thereisevidence of noncompliancewith applicable environmental laws, pr oof
that the party exercised ordinary careto initiate and pursue compliance upon discovery
of noncompliance; provided, however, that a party seeking disclosure pursuant to
subdivision (1) of subsection 2 of this section hasthe burden of proving that the privilege
isasserted for afraudulent purposeand, in acriminal proceeding, thestatehastheburden
of proving the conditionsfor disclosure set forth in subdivision (2) of subsection 2 of this
section.

490.757. 1. Thestate, having probable causeto believea criminal offensehasbeen
committed under theenvironmental laws of the state of Missouri based upon information
obtained from a source independent of an environmental audit report, may obtain an
environmental audit report for which a privilege is asserted pursuant to subsection 2 of
section 490.750 pur suant todiscovery asallowed by theMissouri supremecourtrules. The
state shall immediately place the report under seal and shall not review or disclose the
contentsof thereport until ordered by acourt or until theprivilegeiswaived. Theburden
shall be on the state to show the information came from a source independent of an
environmental audit report.

2. Within thirty days of the state obtaining an environmental audit report, the
owner or operator who prepared or caused to be prepared the report may file with the
appropriatecourt apetition requestingan in camerareview in accor dancewith subsection
4 of this section on whether the environmental audit report or portions thereof are
privileged or subject to disclosure pursuant to sections 490.750 to 490.765.

3. Inacivil or administrative proceeding, the existence of an environmental audit
report is subject to disclosure to theinquiring litigant. The party in possession of such
report may assert the privilege in any response made. The party in possession is not
required to provide theinquiring party with a copy of such report. Theinquiring party
may file, with the appropriate court or administrative body, a petition requesting an in
camera review in accordance with subsection 4 of this section on whether the
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environmental audit report or portions thereof are privileged or subject to disclosure
pursuant to sections490.750t0490.765. Failureby theinquiring party tofilesuch petition
shall forfeit the party's argument that thereport isnot privileged.

4. Upon filing of a petition for in camerareview, the court or administrative body
shall issue an order scheduling an in camerareview within forty-five days of thefiling of
the petition to determine whether the environmental audit report or portionsthereof are
privileged or subject to disclosur e pursuant to sections 490.750 to 490.765. In the case of
acriminal proceeding, such order shall allow the prosecuting attor ney, cir cuit attor ney or
attorney general to remove the seal from thereport to review thereport and shall place
appropriate limitations on the distribution and review of the report to protect against
unnecessary disclosure. Theprosecutingattorney, cir cuit attor ney or attor ney general may
consult with law enforcement agenciesregar ding the contents of the report as necessary
to prepare for the in camera review. The information used in preparation for thein
camerareview shall not be used in any investigation or in any legal proceeding and shall
otherwise bekept confidential, unlessand until such information isfound by the court or
administrative body to be subject to disclosure.

5. Inthe case of a civil or administrative proceeding, the court or administrative
body shall issue such order asis appropriate regarding whether the information in the
report is subject to disclosure. The court or administrative body may place appropriate
limitations on the distribution and review of the report to protect against unnecessary
disclosure.

6. In any civil, criminal or administrative proceeding, failure to comply with the
review, disclosure or use prohibitions of this section shall bethe basisfor suppression of
any evidencearisingor derived fromtheunauthorized review, disclosureor use. Theparty
failingto comply with thissection shall havetheburden of provingthat proffered evidence
did not arise and was not derived from the unauthorized activity.

7. Thepartiesmay at any timestipulateto entry of an order directing that specific
infor mation contained in an environmental audit report isor isnot subject totheprivilege
provided in subsection 2 of section 490.750.

8. Upon making a disclosure determination pursuant to subsection 2 of section
490.755, thecourt or administrativebody may compel thedisclosureonly of those portions
of an environmental audit report relevant to issuesin disputein the proceeding.

9. If the order requiring disclosure is made by an administrative body, the
aggrieved party may seek an immediate appeal to a court of competent jurisdiction. Such
appeal shall be filed within ten days after receipt of the order requiring disclosure and
shall serve asan immediate stay of the order requiring disclosure.
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10. Any public entity, public employee or public official who divulges all or any
part of the information contained in an environmental audit report in violation of the
provisions of this section or knowingly divulges or disseminates all or any part of the
information contained in an environmental audit report that was provided to such public
entity, public employee or public official in violation of the provisions of this section is
guilty of a class A misdemeanor .

11. Anydisclosureor dissemination described in thissection shall not abrogatethe
privilege afforded by section 490.750, provided the environmental audit report otherwise
meetsthe requirements of sections 490.750 to 490.765.

490.759. Theprivilegedescribed in subsection 2 of section 490.750 shall not extend
to:

(1) Documents, communications, data, reportsor other information required tobe
collected, developed, maintained, reported or otherwise made available to a regulatory
agency pursuant to the environmental laws, ordinances, regulations, per mitsor ordersof
the United States, this state, or a political subdivision thereof. This subsection shall not
excludefromtheprivilegeany obser vations, findings, opinions, suggestionsor conclusions
derived from the above by the state auditor;

(2) Information obtained by obser vation, samplingor monitoringby any regulatory
agency; or

(3) Information obtained from a sour ceindependent of theenvironmental audit or
the environmental audit report.

490.762. 1. For thepurposesof thissection, adisclosureof infor mation by aperson
or entity to any division or agency within the department of natural resourcesregarding
any information related to an environmental law is voluntary if all of the following are
true:

(1) Thedisclosureismade promptly after knowledge of the infor mation disclosed
isobtained by the person or entity;

(2) Thedisclosurearisesout of an environmental audit;

(3 The person or entity making the disclosure initiates an appropriate effort to
achievecompliance, pursuescompliancewith duediligenceand correctsthenoncompliance
within two years after the completion of the environmental audit. Where such evidence
shows the noncompliance isthe failureto obtain a permit, appropriate effortsto correct
thenoncompliancemay bedemonstrated by thesubmittal of acomplete per mit application
within areasonabletime; and

(4) The person or entity making the disclosure cooper ates with the appropriate
divison or agency in the department of natural resourcesregarding investigation of the
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issuesidentified in the disclosure.

2. For the purposes of subdivision (3) of subsection 1 of this section, upon
application to the department of natural resources, the time period within which the
noncomplianceisrequired to be corrected may be extended by the department if it isnot
practicableto correct the noncompliance within the two-year period. A request for ade
novo review of the decision of the department of natural resources may be made to the
appropriate court.

3. If aperson or entity isrequired to make a disclosure to a division or program
within the department of natural resour cesunder a specific permit condition or under an
order issued by thedivision or program, thedisclosureisnot voluntary with respect tothat
division or program.

4. If any person or entity makes a voluntary disclosure of an environmental
violation to a division or program within the department of natural resources, the
department shall not seek any administrative or civil penalties associated with the issues
disclosed from the person or entity nor shall the department seek any criminal penalties
for negligent acts associated with theissuesdisclosed. The person or entity shall provide
information supporting its claim that the disclosure is voluntary at the time that the
disclosureis madeto the division or program; in so doing, the person or entity createsa
rebuttable presumption that the disclosureisvoluntary.

5. Torebut thepresumption that adisclosureisvoluntary, theappropriatedivision
or program shall show to the satisfaction of the respective commission in the department
of natural resour ces, or to the department if the program isnot under a commission, that
the disclosure was not voluntary based upon the factors set forth in subdivisions (1), (2)
and (3) of subsection 1 of this section. A decision by the commission regarding the
voluntary natureof a disclosureisfinal agency action. Thedivision or program shall not
include any administrative penalty or seek a civil penalty or a criminal conviction for
negligent acts on any under lying environmental violation that is alleged absent a finding
by the respective commission that thedivision or program hasrebutted the presumption
of voluntariness of thedisclosure. Theburden torebut the presumption of voluntariness
ison the division or program. A commission decision, or a department decision for a
program not under a commission, regar ding voluntariness may be appealed to a court of
competent jurisdiction by the person or entity making the initial disclosure. Such an
appeal shall befiled within ten daysafter receipt of theorder regarding voluntarinessand
shall serve asan immediate stay of the order regarding voluntariness.

6. The prohibition against administrative, civil or criminal penalties pursuant to
thissection doesnot apply if aperson or entity hasbeen found by a court or administrative
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body to have committed serious violations that constitute a pattern of continuous or
repeated violationsof environmental laws, rules, regulations, per mit conditions, settlement
agreementsor orderson consent and that were dueto separ ate and distinct eventsgiving
risetotheviolations, within thethree-year period prior tothedate of thedisclosure. Such
a pattern of continuous or repeated violations may also be demonstrated by multiple
settlement agreements related to substantially the same alleged violations concerning
serious instances of noncompliance with environmental laws that occurred within the
three-year period immediately prior to the date of the voluntary disclosure.

7. Except as specifically provided in this section, this section does not affect any
authority thedepartment of natural resour ceshastorequireany action associated with the
information disclosed in any voluntary disclosure of an environmental violation.

490.765. Nothing in sections 490.750 to 490.765 shall limit, forfeit or abrogate the
scope or nature of any statutory or common law privilege, including the critical self-
analysis or self-evaluative privilege, the work product doctrine and the attor ney-client

privilege.



