2901L. 021
AN ACT

To repeal sections 402.199, 402.200, 402. 205,
402. 215, and 402.217, RSMb, and to enact in
lieu thereof five new sections relating to
the Mssouri famly trust.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLOWE:

Section A Sections 402.199, 402.200, 402.205, 402.215, and
402. 217, RSMb, are repealed and five new sections enacted in |ieu
t hereof, to be known as sections 402.199, 402.200, 402. 205,

402. 215, and 402.217, to read as follows:

402.199. 1. The general assenbly hereby finds and decl ares
t he foll ow ng:

(1) It is an essential function of state governnment to
provi de basic support for persons with a nmental or physical
i mpai rment that substantially limts one or nore major life
activities, whether the inpairnent is congenital or acquired by
accident, injury or disease;

(2) The cost of providing basic support for persons with a
mental or physical inpairnment is difficult for many to afford and
they are forced to rely upon the governnent to provide such
support;

(3) Famlies and friends of persons with a nental or
physi cal inpairment desire to supplenent, but not replace, the

basi ¢ support provided by state governnent and other governmnenta
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pr ogr ans;
(4) The cost of nedical, social or other supplenental
services is often provided by famlies and friends of persons
with nental or physical inpairnments, for the lifetinme of such
per sons;
(5) It is in the best interest of the people of this state
to encourage, enhance and foster the ability of famlies and

friends of Mssouri residents and residents of adjacent states

with nmental or physical inmpairnments to supplenment, but not to
repl ace, the basic support provided by state governnent and ot her
governnmental prograns and to provide for nedical, social or other
suppl enmental services for such persons;

(6) Permtting and assisting famlies and friends of

M ssouri residents and residents of adjacent states with mental

or physical inpairnments to supplenment, but not to replace, the
basi ¢ support provided by state governnent and ot her governnent al
progranms and to provide nedical, social or other supplenental
services for such persons as necessary and desirable for the
public health, safety and welfare of this state.

2. In light of the findings and declarations described in
subsection 1 of this section, the general assenbly declares the
pur pose of the Mssouri famly trust to be the encouragenent,
enhancenent and fostering of the provision of nmedical, social or
ot her suppl enental services for persons with a nental or physica

impairment by famly and friends of such persons.



402.200. As used in sections 402.199 to 402.220, the
followi ng ternms nmean:

(1) "Board of trustees", the Mssouri famly trust board of
trust ees;

(2) ™"Charitable trust”, the trust established to provide
benefits for individuals, as set forth in section 402.215;

(3) "Departnent”, the departnent of nental health;

(4) "Disability", a nmental or physical inpairnment that
substantially limts one or nore major |life activities, whether
the inpairnment is congenital or acquired by accident, injury or
di sease, and where the inpairnent is verified by nedical
findi ngs;

(5) "Life beneficiary" or "beneficiary", a designated

beneficiary of the Mssouri famly trust;

(6) "Net incone", the earnings received on investnents |ess
adm ni strative expenses and fees;

(7) "Principal balance", the fair market value of al
contributions nade to a particular account, |ess distributions,
determ ned as of the end of the cal endar nonth i medi ately
precedi ng the occurrence giving rise to any determ nation of
princi pal bal ance;

(8) "Requesting party", the party desiring arbitration;

(9) "Responding party", the other party in arbitration of a
di spute regardi ng benefits to be provided by the trust;

(10) "Successor trust", the trust established upon



di stribution by the board of trustees pursuant to notice of
wi t hdrawal or term nation and adm ni stered as set forth in
section 402. 215;

(11) "Trust", the Mssouri famly trust established
pursuant to sections 402.200 to 402. 220;

(12) "Trustee", a menber of the Mssouri famly trust board
of trustees.

402.205. 1. The famlies, friends and guardi ans of persons
who have a disability or are eligible for services provided by
t he departnent of nental health, or both, may participate in a
trust which may suppl enment the care, support, and treatnent of
such persons pursuant to the provisions of sections 402.199 to
402.220. Neither the contribution to the trust for the benefit
of a life beneficiary nor the use of trust income to provide
benefits shall in any way reduce, inpair or dimnish the benefits
to which such person is otherwise entitled by law, and the
adm ni stration of the trust shall not be taken into consideration
in appropriations for the departnent of mental health to render
services required by |aw.

2. Unless otherw se prohibited by federal statutes or
regul ations, all state agencies shall disregard the trust as a

resource when determning eligibility of Mssouri residents for

assi stance under chapter 208, RSM.
3. The assets of the board of trustees and assets held in

trust pursuant to the provisions of sections 402.199 to 402. 220



shall not be considered state noney, assets of the state or
revenue for any purposes of the state constitution or statutes.
The property of the board of trustees and its incone and
operations shall be exenpt fromall taxation by the state or any
of its political subdivisions.

402.215. 1. The board of trustees is authorized and
directed to establish and adm nister the Mssouri famly trust

and to advise, consult with, and render services to departnents

and agencies of the state of Mssouri and to other nonprofit

organi zati ons which qualify as organi zati ons pursuant to Section

501(c)(3) of the United States Internal Revenue Code of 1986, as

anended, and which provide services to Mssouri residents with a

disability. The board shall be authorized to execute al
docunents necessary to establish and adm nister the trust
including the formation of a not-for-profit corporation created
pursuant to chapter 355, RSMb, and to qualify as an organization
pursuant to Section 501(c)(3) of the United States Internal

Revenue Code of 1986, as anended.

2. The trust docunments shall include and be |imted by the
foll ow ng provisions:

(1) The Mssouri famly trust shall be authorized to accept
contributions fromany source including trustees, personal
representatives, personal custodians pursuant to chapter 404,

RSMb, and other fiduciaries, [other than directly] and, subject

to the provisions of subdivision (11) of this subsection, from




the life beneficiaries and their respective spouses, to be held,
adm ni stered, managed, invested and distributed in order to
facilitate the coordination and integration of private financing
for individuals who have a disability or are eligible for
services provided by the Mssouri departnment of nental health, or
both, while maintaining the eligibility of such individuals for
governnent entitlenment funding. Al contributions, and the

earni ngs thereon, shall be adm nistered as one trust fund;
however, separate accounts shall be established for each

desi gnat ed beneficiary. The inconme earned, after deducting

adm ni strative expenses, shall be credited to the accounts of the
respective life beneficiaries in proportion to the principal

bal ance in the account for each such Iife beneficiary, to the
total principal balances in the accounts for all life

benefi ciari es.

(2) Every donor may designate a specific person as the life
beneficiary of the contribution made by such donor. In addition,
each donor may nanme a cotrustee, including the donor, and a
successor or successors to the cotrustee, to act with the
trustees of the trust on behalf of the designated life
beneficiary; provided, however, a life beneficiary shall not be
eligible to be a cotrustee or a successor cotrustee; provided,
however, that court approval of the specific person designated as
life beneficiary and as cotrustee or successor trustee shall be

required in connection with any trust created pursuant to section



473. 657, RSMb, or section 475.093, RSM.
(3) The [trust] cotrustee, with the consent of the

[cotrustee] trust, shall fromtine to tinme, but not |ess

frequently than annually [agree on] determ ne the anount of

i ncome or principal or incone and principal to be used to provide
noncash benefits and the nature and type of benefits to be
provided for the life beneficiary. Any net inconme which is not
used shall be added to principal annually. [In the event that
the trust and the donor, serving as the cotrustee, shall be
unable to agree either on the anmount of incone or principal or
incone and principal to be used for or the benefits to be

provi ded, then none of the inconme or principal shall be used.]

In the event that the trust and the cotrustee[, other than the
donor,] shall be unable to agree either on the anobunt of income
or principal or inconme and principal to be used or the benefits
to be provided, then either the trust or the cotrustee shall have
the right to request that the matter be resolved by arbitration

whi ch shall be conducted in accordance with the Conmerci al

Arbitration Rules of the Anmerican Arbitrati on Associ ation. The

requesting party shall send a witten request for arbitration to
the responding party and shall in such request set forth the
name, address and tel ephone nunber of such requesting party's
arbitrator. The responding party shall, within ten days after
recei pt of the request for arbitration, set forth in witing to

the requesting party the nanme, address and tel ephone nunber of



the responding party's arbitrator. Copies of the request for
arbitration and response shall be sent to the director of the
departnment. |If the two designated arbitrators shall be unable to
agree upon a third arbitrator within ten days after the
respondi ng party shall have identified such party's arbitrator
then the director of the departnent shall designate the third
arbitrator by witten notice to the requesting and respondi ng

parties' arbitrators. The three arbitrators shall neet, conduct

a hearing, and render a decision within thirty days after the
appoi ntrment of the third arbitrator. A decision of a majority of
the arbitrators shall be binding upon the requesting and
respondi ng parties. Each party shall pay the fees and expenses
of such party's arbitrator and the fees and expenses of the third

arbitrator shall be borne equally by the parties. Judgnent on

the arbitrators' award may be entered in any court of conpetent

jurisdiction.

(4) Any donor, during his or her lifetime, except for a
trust created pursuant to section 473.657, RSMo, or section
475. 093, RSMb, may revoke any gift made to the trust; provided,
however, any donor may, at any time, voluntarily waive the right
to revoke. In the event that at the time the donor shall have
revoked his or her gift to the trust the life beneficiary shal
not have received any benefits provided by use of trust incone or
principal, then an ambunt equal to one hundred percent of the

princi pal bal ance shall be returned to the donor. Any



undi stributed net inconme shall be distributed to the charitable
trust. In the event that at the tinme the donor shall have
revoked his or her gift to the trust the life beneficiary shal
have received any benefits provided by the use of trust incone or
principal, then an anount equal to ninety percent of the

princi pal bal ance shall be returned to the donor. The bal ance of
t he principal balance together with all undistributed net incone,
shal |l be distributed to the charitable trust.

(5) Any acting cotrustee, except a cotrustee of a trust
created pursuant to section 473.657, RSMb, or section 475.093,
RSMb, other than the original donor of a life beneficiary's
account, shall have the right, for good and sufficient reason
upon written notice to the trust and the departnent stating such
reason, to withdraw all or a portion of the principal bal ance.

In such event, the applicable portion, as set forth [below in

subdivision (7) of this subsection, of the principal balance

shall then be distributed to the successor trust and the bal ance
of the principal balance together with any undistributed net
i ncone, shall be distributed to the charitable trust.

(6) In the event that a life beneficiary for whose benefit
a contribution or contributions shall have been nmade to the
famly trust, [except a cotrustee of a trust created pursuant to
section 473.657, RSMb, or section 475.093, RSMb,] shall [nove
fromthe state of Mssouri or otherw se] cease to be eligible for

services provided by the departnment of nental health and neither



t he donor nor the then acting cotrustee, except a cotrustee of a

trust created pursuant to section 473.657, RSMb, or section

475.093, RSMb, shall revoke or wthdraw [all] the applicable

portion, as set for in subdivision (7) of this subsection, of the

princi pal bal ance, then the board of trustees may, by witten
notice to such donor or acting cotrustee, termnate the trust as
to such beneficiary and thereupon shall distribute the applicable

portion, as set forth [herein] in subdivision (7) of this

subsection, of the principal balance, to the trustee of the
successor trust to be held, adm nistered and distributed by such
trustee in accordance with the provisions of the successor trust
described in subdivision [(10)] (12) of this subsection.

(7) If at the time of withdrawal or term nation as provided
in subdivision (6) of this subsection of a life beneficiary's
account fromthe trust either the |life beneficiary shall not have
recei ved any benefits provided by the use of the trust income or
principal or the life beneficiary shall have received benefits
provi ded by the use of trust income or principal for a period of
not nore than five years fromthe date a contribution shall have
first been made to the trust for such life beneficiary, then an
anount equal to ninety percent of the principal balance shall be
di stributed to the successor trust, and the bal ance of the
princi pal bal ance together with all undistributed net incone,
shall be distributed to the charitable trust; provided, however,

if the life beneficiary at the time of such wi thdrawal by the

10



cotrustee or termnation as provi ded above shall have received
any benefits provided by the use of trust inconme or principal for
a period of nore than five years fromthe date a contribution
shal | have first been made to the trust for such life
beneficiary, then an anount equal to seventy-five percent of the
princi pal bal ance shall be distributed to the successor trust,
and the bal ance of the principal balance together with al

undi stributed net inconme, shall be distributed to the charitable
trust.

(8) Subject to the provisions of subdivision (9) of this
subsection, if the life beneficiary dies before receiving any
benefits provided by the use of trust incone or principal, then
an anount equal to one hundred percent of the principal bal ance
shal |l be distributed to such person or persons as the donor shal
have designated. Any undistributed net inconme shall be
distributed to the charitable trust. |If at the tine of death of
the Iife beneficiary, the life beneficiary shall have been
receiving benefits provided by the use of trust income or
principal or income and principal, then, in such event, an anount
equal to seventy-five percent of the principal balance shall be
di stributed to such person or persons as the donor designated,
and the bal ance of the principal balance, together with al
undi stributed net inconme, shall be distributed to the charitable
trust.

(9) In the event the trust is created as a result of a

11



di stribution froma personal representative of an estate of which
the life beneficiary is a distributee, then if the life
beneficiary dies before receiving any benefits provided by the
use of trust inconme or principal, an anount equal to one hundred
percent of the principal balance shall be distributed to such
person or persons who are the life beneficiary's heirs at |aw

[ The bal ance, if any, of the principal balance, together with
all'] Any undistributed incone shall be distributed to the
charitable trust. |If at the tinme of death of the life
beneficiary the |ife beneficiary shall have been receiving
benefits provided by the use of trust incone or principal or

i ncone and principal, then, an anobunt equal to seventy-five
percent of the principal balance shall be distributed to such
person or persons who are the life beneficiary's heirs at |aw
The bal ance of the principal balance, together with al

undi stributed incone shall be distributed to the charitable

trust. If there are no heirs at the tine of either such

distribution, the then-principal bal ance together with al

undi stributed income shall be distributed to the charitable

trust.

(10) In the event the trust is created as a result of the
recovery of damages by reason of a personal injury to the life
beneficiary, then if the life beneficiary dies before receiving
any benefits provided by the use of trust inconme or principal,

the state of Mssouri shall receive all anounts remaining in the

12



life beneficiary's account up to an anount equal to the total
nmedi cal assi stance paid on behalf of such Iife beneficiary under
a state plan under Title 42 of the United States Code, and then
to the extent there is any anmount remaining in the life
beneficiary's account, an anount equal to one hundred percent of
t he principal balance shall be distributed to such person or
persons who are the |ife beneficiary's heirs at law. |f there

are no heirs, the balance, if any, of the principal bal ance,

together with all undistributed inconme shall be distributed to
the charitable trust. |If at the tinme of death of the life
beneficiary the |ife beneficiary should have been receiving
benefits provided by the use of trust incone or principal or
income and principal then the state of Mssouri shall receive al
amounts remaining in the life beneficiary's account up to an
amount equal to the total nedical assistance paid on behal f of
such life beneficiary under a state plan under Title 42 of the
United States Code, and then to the extent there is any anount
remaining in the life beneficiary's account, an anount equal to
seventy-five percent of the principal balance shall be

di stributed to such person or persons who are the life

beneficiary's heirs at lawf.] and the bal ance of the principal

bal ance together with all undistributed i nconme shall be

distributed to the charitable trust. If there are no heirs, the

bal ance of the principal balance, together with all undistributed

i ncone, shall be distributed to the charitable trust.

13



(11) In the event an account is established with the assets

of the beneficiary by the beneficiary, a famly nmenber, the

beneficiary's qguardian, or pursuant to a court order, all in

accordance with Title 42 of the United States Code Section

1396p(d) (4)(C), then upon the death of the life beneficiary the

state of M ssouri shall receive all anpbunts renmnining in the life

beneficiary's account up to an anpunt equal to the total nedical

assi stance paid on behalf of such life beneficiary under a state

pl an under Title 42 of the United States Code, and then to the

extent there is any anobunt remaining in the life beneficiary's

account, an anmount equal to seventy-five percent of the principal

bal ance shall be distributed to such person or persons who are

the life beneficiary's heirs at | aw and the bal ance of the

princi pal bal ance together with all undistributed i nconme shall be

distributed to the charitable trust. If there are no heirs, the

bal ance of the principal bal ance together with all undistributed

i ncone shall be distributed to the charitable trust.

(12) Notwi thstandi ng the provisions of subdivisions (4) to

(8) of this subsection to the contrary, the donor nay voluntarily

agree to a smaller percentage of the principal bal ance in any

account established by such donor than is provided in this

subsection to be returned to the donor or distributed to the

successor trust, as the case may be:; and a correspondi ng | arger

percentage of the principal balance in such account to be

distributed either to the charitable trust or to a designated

14



restricted account within the charitable trust.

(13) Upon receipt of a notice of withdrawal froma
desi gnated cotrustee, other than the original donor, and a
determ nation by the board of trustees that the reason for such
wi t hdrawal is good and sufficient, or upon the issuance of notice
of termnation by the board of trustees, the board of trustees
shal |l distribute and pay over to the designated trustee of the
successor trust the applicable portion of the principal bal ance

as set forth in subdivision (7) of this subsection; provided,

however, that court approval of distribution to a successor
trustee shall be required in connection wth any trust created
pursuant to section 473.657, RSMb, or section 475.093, RSMb. The
designated trustee of the successor trust shall hold, adm nister
and distribute the principal and i ncone of the successor trust,
in the discretion of such trustee, for the maintenance, support,
heal th, education and general well-being of the beneficiary,
recognizing that it is the purpose of the successor trust to
suppl ement, not replace, any governnent benefits for the
beneficiary's basic support to which such beneficiary may be
entitled and to increase the quality of such beneficiary's life
by providing the beneficiary wth those anenities which cannot
ot herwi se be provided by public assistance or entitlenments or

ot her avail abl e sources. Perm ssible expenditures include, but
are not limted to, nore sophisticated dental, nedical and

di agnostic work or treatnment than is otherw se avail able from

15



public assistance, private rehabilitative training, supplenentary
education aid, entertainnment, periodic vacations and outings,
expenditures to foster the interests, talents and hobbies of the
beneficiary, and expenditures to purchase personal property and
services which will make life nore confortable and enjoyable for
the beneficiary but which will not defeat his or her eligibility
for public assistance. Expenditures may include paynent of the
funeral and burial costs of the beneficiary. The designated
trustee, in his or her discretion, may nmake paynents fromtinme to
time for a person to acconpany the beneficiary on vacations and
outings and for the transportation of the beneficiary or of
friends and relatives of the beneficiary to visit the
beneficiary. Any undistributed inconme shall be added to the
principal fromtime to tine. Expenditures shall not be made for
the primary support or maintenance of the beneficiary, including
basic food, shelter and clothing, if, as a result, the
beneficiary would no longer be eligible to receive public
benefits or assistance to which the beneficiary is then entitled.
After the death and burial of the beneficiary, the renaining
bal ance of the successor trust shall be distributed to such
person or persons as the donor shall have designat ed.

[(12)] (14) The charitable trust shall be adm nistered as
part of the famly trust, but as a separate account. The incone
attributable to the charitable trust shall be used to provide

benefits for individuals who have a disability or who are

16



eligible for services provided by or through the departnent and
who either have no imrediate famly or whose imediate famly, in
t he reasonabl e opinion of the trustees, is financially unable to
make a contribution to the trust sufficient to provide benefits
for such individuals, while maintaining such individuals'

eligibility for governnment entitlenent funding. The trustees may

fromtine to tine deternmine to use part of the principal of the

charitable trust to provide such benefits. As used in this

section, the term"immedi ate fam|ly" includes parents, children
and siblings. The individuals to be beneficiaries of the
charitable trust shall be recomended to the trustees by the
departnment and others fromtinme to tinme. The trustees shal

annual |y [agree on] determ ne the anmount of charitable trust

income or principal to be used to provide benefits and the nature
and type of benefits to be provided for each identified
beneficiary of the charitable trust. Any incone not used shal

be added to principal annually.

(15) Any person, with the consent of the board of trustees,

may establish a restricted account within the charitable trust

and shall be permitted to determine, with the consent of the

board of trustees, the beneficiaries of such restricted account

provi ded such beneficiaries qualify as participants of the trust

as set forth in subsection 1 of section 402.205.

402.217. 1. No beneficiary shall have any vested or

property rights or interests in the famly trust, nor shall any

17



beneficiary have the power to anticipate, assign, convey,

al i enate, or otherw se encunber any interest in the incone or
principal of the famly trust , nor shall such incone or the
principal or any interest of any beneficiary thereunder be liable
for any debt incurred by such beneficiary, nor shall the
principal or inconme of the famly trust be subject to seizure by
any creditor or any beneficiary under any wit or proceeding in
law or in equity.

2. Except for the right of a donor to revoke any gift nade
to the trust, pursuant to subdivision (4) of subsection 2 of
section 402.215, and the right of any acting cotrustee, other
than the original donor, to wthdraw all or a portion of the

[original contribution] principal balance, pursuant to

subdi vision (5) of subsection 2 of section 402.215, neither the
donor nor any acting cotrustee shall have the right to sell,
assign, convey, alienate or otherw se encunber, for consideration
or otherwi se, any interest in the incone or principal of the
famly trust, nor shall such inconme or the principal or any
interest of any beneficiary thereunder be liable for any debt
incurred by the donor or any acting cotrustee, nor shall the
principal or inconme of the famly trust be subject to seizure by
any creditor of any donor or any acting cotrustee under any wiit

or proceeding in law or in equity.
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