3116L. 01l
AN ACT
To repeal sections 536.010 and 536. 050, RSM,

and to enact in lieu thereof eight new
sections relating to small businesses.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLONG

Section A  Sections 536.010 and 536. 050, RSMo, are repeal ed
and ei ght new sections enacted in lieu thereof, to be known as
sections 536.010, 536.050, 536.300, 536.305, 536.310, 536. 315,
536. 320, and 536.325, to read as foll ows:

536. 010. For the purpose of this chapter:

(1) "Affected small business" or "affects small business",

any requirenent inposed upon a small business through a state

agency's proposed or adopted rule that will cause direct and

significant econon c burden upon a small business, or is directly

related to the formati on, operation, or expansion of a smal

busi ness;

(2) "Agency" neans any adm nistrative officer or body
exi sting under the constitution or by |aw and authorized by | aw
or the constitution to nmake rules or to adjudicate contested
cases;

(3) "Board", the small business requlatory fairness board;

[(2)] (4) "Contested case" neans a proceedi ng before an
agency in which legal rights, duties or privileges of specific

parties are required by law to be determ ned after hearing;
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[(3)] (5) The term "decision" includes decisions and
orders whet her negative or affirmative in form

[(4)] (6) "Rule" means each agency statenent of general
applicability that inplenents, interprets, or prescribes |aw or
policy, or that describes the organization, procedure, or
practice requirenents of any agency. The termincludes the
anmendnent or repeal of an existing rule, but does not include:

(a) A statenent concerning only the internal managenent of
an agency and which does not substantially affect the |egal
rights of, or procedures available to, the public or any segnent
t her eof ;

(b) A declaratory ruling issued pursuant to section
536. 050, or an interpretation issued by an agency with respect to
a specific set of facts and intended to apply only to that
specific set of facts;

(c) An intergovernnental, interagency, or intraagency
menor andum directive, manual or other communi cation which does
not substantially affect the legal rights of, or procedures
avai l able to, the public or any segnent thereof;

(d) A determ nation, decision, or order in a contested
case;

(e) An opinion of the attorney general;

(f) Those portions of staff manuals, instructions or other

statenents issued by an agency which set forth criteria or



guidelines to be used by its staff in auditing, in making

i nspections, in settling comercial disputes or negotiating
commerci al arrangenents, or in the selection or handling of

cases, such as operational tactics or allowable tol erances or
criteria for the defense, prosecution, or settlenent of cases,
when the disclosure of such statenents would enable | aw viol ators
to avoid detection, facilitate disregard of requirenents inposed
by law, or give a clearly inproper advantage to persons who are
in an adverse position to the state;

(g) A specification of the prices to be charged for goods
or services sold by an agency as distinguished froma |icense
fee, or other fees;

(h) A statenent concerning only the physical servicing,
mai nt enance or care of publicly owned or operated facilities or
property;

(i) A statement relating to the use of a particul ar
publicly owned or operated facility or property, the substance of
which is indicated to the public by nmeans of signs or signals;

(j) A decision by an agency not to exercise a discretionary
power ;

(k) A statement concerning only inmates of an institution
under the control of the departnent of corrections and human
resources or the division of youth services, students enrolled in

an educational institution, or clients of a health care facility,



when issued by such an agency;

(1) Statements or requirenments establishing the conditions
under which persons nmay participate in exhibitions, fairs or
simlar activities, managed by the state or an agency of the
state;

(m Incone tax or sales fornms, returns and instruction
bookl ets prepared by the state departnment of revenue for
di stribution to taxpayers for use in preparing tax returns.

(7) "Small business", a for-profit enterprise consisting of

fewer than one hundred full or part-tine enpl oyees:

[(5)] (8) "State agency" neans each board, comm ssion,
departnent, officer or other admnistrative office or unit of the
state other than the general assenbly, the courts, the governor,
or a political subdivision of the state, existing under the
constitution or statute, and authorized by the constitution or
statute to nmake rules or to adjudicate contested cases.

536.050. 1. The power of the courts of this state to
render declaratory judgnents shall extend to declaratory
judgments respecting the validity of rules, or of threatened
applications thereof, and such suits may be nai ntai ned agai nst
agenci es whether or not the plaintiff has first requested the
agency to pass upon the question presented. The venue of such
sui ts agai nst agencies shall, at the option of the plaintiff, be

in the circuit court of Cole County, or in the county of the



plaintiff's residence, or if the plaintiff is a corporation,
donmestic or foreign, having a registered office or business
office in this state, in the county of such registered office or
busi ness office. Nothing herein contained shall be construed as
alimtation on the declaratory or other relief which the courts
m ght grant in the absence of this section.

2. Any person bringing an action under subsection 1 of
this section shall not be required to exhaust any adm nistrative
remedy if the court determ nes that:

(1) The adm nistrative agency has no authority to grant the
relief sought or the admnistrative remedy is otherw se
i nadequate; or

(2) The only issue presented for adjudication is a
constitutional issue or other question of |aw, or

(3) Requiring the person to exhaust any adm nistrative
remedy would result in undue prejudi ce because the person may
suffer irreparable harmif unable to secure i mediate judicial
consideration of the claim Provided, however, that the
provi sions of this subsection shall not apply to any matter
covered by chapters 288, 302, and 303, RSMb; or

(4) The party bringing the action is a snmall business

claining a material violation of section 536.300 by the state

agency regarding the snall business inpact statement for the

anendnent or rule.




3. A nonstate party who prevails in an action brought
pursuant to subsection 1 of this section shall be awarded
reasonabl e fees and expenses, as defined in section 536. 085,
incurred by that party in the action.

4. A nonstate party seeking an award of fees and other
expenses shall, within thirty days of a final disposition of an
action brought pursuant to subsection 1 of this section, submt
to the court which rendered the final disposition or judgnent an
application which shows that the party is a prevailing party and
is eligible to receive an award pursuant to this section, and the
amount sought, including an item zed statenment from any attorney
or expert wtness representing or appearing in behalf of the
party stating the actual tine expended and the rate at which fees
and ot her expenses are conputed.

5. A prevailing nonstate party in an agency proceedi ng
shall submt an application for fees and expenses to the court
before which the party prevailed. The filing of an application
shall not stay the tine for appealing the nmerits of a case. Wen
the state appeals the underlying nerits of an adversary
proceedi ng, no decision on the application for fees and ot her
expenses in connection with that adversary proceedi ng shall be
made pursuant to this section until a final and unrevi ewabl e
decision is rendered by the court on the appeal or until the

underlying nerits of the case have been finally determ ned



pursuant to the appeal.

6. The court may either reduce the anmount to be awarded or
deny any award, to the extent that the prevailing nonstate party
during the course of the proceedi ngs engaged in conduct which
unduly and unreasonably protracted the final resolution of the
matter in controversy.

7. The decision of a court on the application for
reasonabl e fees and expenses shall be in witing, separate from
t he judgnent or order of the court which determ ned the
prevailing party, and shall include witten findings and
concl usions and the reason or basis therefor. The decision of a
court on the application for fees and other expenses shall be
final, subject respectively to appeal or judicial review

8. If a party or the state is dissatisfied with a
determ nation of fees and ot her expenses nade in an action
brought pursuant to subsection 1 of this section, that party or
the state may, within the tinme permtted by | aw, appeal that
order or judgnent to the appellate court having jurisdiction to
review the nerits of that order or judgnent. The appellate
court's determ nation shall be based solely on the record nade
before the court below. The court may nodify, reverse or reverse
and remand the determ nation of fees and other expenses if the
court finds that the award or failure to nake an award of fees

and ot her expenses, or the calculation of the anmount of the



award, was arbitrary and capricious, was unreasonable, was
unsupported by conpetent and substantial evidence, or was nmade
contrary to law or in excess of the court's jurisdiction. Awards
made pursuant to this section shall be payable from anounts
appropriated therefor. The state agency agai nst which the award
was made shall request an appropriation to pay for the award.

9. The general assenbly or its designee shall have
standing, in law or equity, to intervene in any existing action
i nvol ving such chal |l enge to agency action. Unless otherw se
provi ded by resolution, the general assenbly's designee is the
joint commttee on adm nistrative rules who may, upon a
concurrence of a majority of the commttee' s nenbers, intervene
in the nane of the menbers of the commttee in their
representative capacity. Nothing in this section shall confer
upon the conmttee any duty to so act or intervene.

536. 300. 1. Prior to submtting or filing with the

secretary of state any proposed rules for adoption, anendnent,

revision, or repeal pursuant to this chapter, the state agency

shall determ ne whether the proposed rules affect small business

and, if so, the availability and practicability of |ess

restrictive alternatives that could be inplenented to achi eve the

sane results of the proposed rule. This section shall not apply

to energency rul enaki ng pursuant to section 536.025. This

section shall be in addition to the fiscal note requirenent of




sections 536.200 to 536.210.

2. |f the proposed rules affect small business, the state

agency shall consider alternative or flexible nethods of

conpliance for small businesses and prepare a small busi ness

i mpact statenent to be subnmitted with the proposed rules to the

board on the date the proposed order of rulemaking is filed with

the secretary of state's office. The statenment shall provide a

reasonabl e deternm nation of the foll ow ng:

(1) The type of businesses that will be directly affected

by, bear the cost of, or directly benefit fromthe proposed

rul es;

(2) A description of the small businesses that will be

required to conply with the proposed rules and how they nmay be

adversely affected;

(3) In dollar ambunts, the increase in the |level of direct

costs, such as fees or administrative penalties, and indirect

costs, such as reporting, record keeping, equipnment,

construction, | abor, professional services, revenue |oss, or

ot her costs associated with conpli ance;

(4) The probable nobnetary costs and benefits to the

i mpl enenting state agency and other state agencies directly

affected, including the estimted total anpunt the state agency

expects to collect fromany additionally inposed fees and the

manner in which the nmoneys will be used:;




(5) The nethods the state agency considered or used to

reduce the inpact on small business such as consolidation,

sinplification, differing conpliance or reporting requirenents,

| ess stringent deadlines, performance rather than design

st andards, exenption, or any other nmitigating techni ques;

(6) How the state agency involved small business in the

devel opnent of the proposed rul es;

(7) A conparison of the proposed rule to conparable or

related federal, state, or county standards, with an expl anation

of the reason for inmposing a different standard; and

(8) The cost statenents referred to in subdivisions (3) and

(4) of subsection 2 of this section shall represent the state

agency's best reasonable estimates of the cost i npact. If the

board di sagrees with the cost inpact statenent, the board nay

provide a statenent of the board's opinion as to the cost inpact.

The board's statenent as to the cost inpact shall be filed with

the small business inpact statenent in addition to the state

agency's statenment of cost inpact.

3. Sections 536.300 to 536.325 shall not apply to proposed

rul es adopted by a state agency to inplenent a statute that does

not require a state agency to interpret or describe the

requirenents of the statute such as federally nandated

requl ations which afford the state agency no discretion to

consider less restrictive alternatives. Not wi t hst andi ng such
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provision, federally mandated requl ati ons are subject to the

federal Requlatory Flexibility Act as anended by the Snull

Busi ness Requl atory and Enforcenent Fairness Act of 1996, P.L.

96-354, as anended by P.L. 104.121. Any federally nandat ed

requl ations that do not conply with these acts shall be subject

to this section.

4. The board shall be qgiven such notice as is practicable

by the state agency of the filing of any energency rule affecting

smal | busi ness, pursuant to section 536.025. The provisions of

this section shall not otherw se apply to energency rules.

5. In addition to any other requirenents for public

hearing, the state agency shall, upon witten request by the

board, conduct a public hearing on the proposed rule. The board

shall not request nore than twel ve heari ngs per quarter.

6. Any proposed rule that is required to have a snal

busi ness i npact statenent but does not include such a statenent

shall be invalid and the secretary of state shall not publish the

rul e.

536. 305. 1. For any proposed rules that affect snal

busi ness, the state agency shall also submt a small business

participation statement to the board within thirty days after a

public hearing is held, or if no public hearing is held, then at

least thirty days prior to the i ssuance of any final order of

rul emaking. This section shall not apply to energency rul es.

11



The snmall busi ness participation statenent required by this

section shall provide the follow ng infornmation:

(1) A description of how the opinions or comments from

affected snmall busi nesses were solicited;

(2) A sunmmary of the public and small busi ness comrents;

(3) A sunmuary of the state agency's response to those

comments; and

(4) The nunber of persons who attended a public hearing,

the nanes of the individuals who testified at a public hearing,

t he busi ness or organization for which they testified, and

whet her said individual testified in support, opposition, or

neutral position to the proposed rule, and subnitted witten

coments.

2. |f the proposed rule was changed in a way that affected

smal |l business, a statenent of the reasons for adopting the

proposed rule without the requested change shall be included in

the snmall busi ness participation statenent.

3. A final order of rulenmeking shall not be filed with the

secretary of state until thirty days after a final order of

rul emaki ng has been received by the board.

4. The board may file with the secretary of state any

comments or recommendati ons that the board has concerning a

proposed or final order of rulenmaking. Such comments shall be

published in the Mssouri Register. A copy of the board's

12



comments or recommendati ons shall be subnitted to the state

agency pronul gating the rul e.

5. The board may refer comments or reconnendati ons

concerning such rule to the appropriations and budget committees

of the house of representatives and the appropriations conmittee

of the senate for further action.

536. 310. 1. There is hereby established the "Snall

Busi ness Requl atory Fairness Board". The joint conmttee on

adm nistrative rules shall provide staff support for the board.

2. The board may:

(1) Provide state agencies with input regardi ng proposed

rules which adversely affect small busi ness;

(2) Consider any request fromsnall business owners for

review of any rule adopted by a state agency;

(3) Review any rule pronul gated by a state agency, which

affects small busi ness and consi der naki ng recomendati ons to the

state agency and the general assenbly regarding the need for a

rule or | eqislation;

(4) Conduct hearings and solicit input from snal

busi nesses regardi ng enforcenent of requl ations by state

agencies. The identity of small busi nesses providi ng any such

i nput _shall be kept confidential at such snall business' request;

(5) Annually provide an evaluation report to the governor

and the general assenbly including any recommendati ons and

13



eval uations of state agencies regarding requlatory fairness for

M ssouri's snmll busi nesses.

3. The board shall consist of:

(1) Two nenbers appoi nted by the governor, with the advice

and consent of the senate;

(2) One nenber appointed by the |ieutenant governor;

(3) One nenber who is the chair of the nminority business

advocacy conm SSi on;

(4) Two nenbers appoi nted by the chairperson of the

commi ttee of the house of representatives having jurisdiction

over matters concerning snall busi ness;

(5) Two nenbers appointed by the chairperson of the

commttee of the senate having jurisdiction over matters

concerning snall busi ness;

(6) One nenber appointed by the president pro tenpore of

t he senate; and

(7)  One nmenber appointed by the speaker of the house of

representatives.

4. The appointnents to the board shall be representative of

a variety of small businesses, both rural and urban, and froma

vari ety of geographical areas of this state provided that no nore

than two nenbers shall be representatives fromthe sanme type of

smal | busi ness.

5. Menbers of the board shall serve a termof three years,
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except that nenmbers first appointed to the board shall serve

staggered terns of one, two, and three years randomly chosen at

the initial neeting and shall serve until their successor is duly

appoi nted and qualified. No nenber shall serve nore than three

consecutive terns.

6. Al nenbers of the board, except the chair of the

m nority business advocacy conmi ssion, shall be a current or

former owner or officer of a snmall busi ness. No menber nmay be an

elected official, or an officer or an enmpl oyee of the federal,

state, or county governnent. The governor shall appoint the

initial chairperson of the board and a majority of the board

shall el ect subsequent chairpersons. The chairperson shall serve

as chair a termof not nore than one year, unless renpved by a

two-thirds vote of all nenbers of the board.

7. A mpjority of all the nenbers of the board shal

constitute a quorumto do business and the concurrence of a

majority of all the nenbers of the board present and voting shal

be necessary to make any action of the board valid.

8. Menbers shall not receive any conpensation but shall be

eligible for rei nbursenent for necessary expenses.

9. The board shall neet at |least quarterly or nore often if

necessary, as determ ned by the chairperson of the board.

10. In addition to any other powers provided by sections

536.300 to 536.325, the board may adopt any board procedures

15



necessary to inplement sections 536.300 to 536.325 and take any

board action necessary to effectuate the purposes of sections

536. 300 to 536. 325.

11. The board shall not have the authority to:

(1) Interfere with, nodify, prevent, or delay an agency or

adm ni strative enforcenent action;

(2) Intervene in |leqgal actions; or

(3) Subpoena witnesses to testify, or to produce docunments,

in hearings conducted by the board, but may request w tnesses to

voluntarily testify or produce docunents.

12. The board shall have the power to authenticate any copy

of any recommendati on nade by the board, and the authenticated

copy shall be considered a governnent docunent for hearsay

pur poses.
536. 315. 1. For any rule adopted after August 28, 2004,

the board may file a witten petition with the state agency that

has adopted rules objecting to or requesting the adopting,

anendnent or repeal of all or part of any rule affecting small

busi ness on any of the foll owi ng grounds:

(1) The actual effect on snmall business was not reflected

in or significantly exceeded the small busi ness inpact statenent

subm tted prior to the adoption of the rules;

(2) New or significant econom c i nformati on has created an

undue inpact on small business: or
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(3) The inpacts were not previously considered in the

adopti on of the rules.

2. For any rule adopted prior to August 28, 2004, the board

may file a witten petition with the state agency that adopted

the rule objecting to or requesting the adoption, anendnent or

repeal of all or part of any rule affecting small busi ness on any

of the foll owi ng grounds:

(1) The rule creates an undue barrier to the formation,

operation, and expansion of small businesses in a manner that

significantly outweighs the rule's benefit to the public;

(2) The rule duplicates, overlaps, or conflicts with rules

adopted by the state agency or any other state agency or violates

t he substantive authority under which the rule was adopted;

(3) The technol ogy, econonic conditions, or other relevant

factors justifying the purpose for the rule has changed or no

| onger exist: or

(4) New or significant econom c i nformati on has created an

undue inpact on small business.

3. Any state agency receiving such a petition or other

request in witing to adopt, anend or repeal any rule shal

forthwith furnish a copy thereof to the joint commttee on

adm nistrative rules and to the conmmi ssioner of adm nistration,

together with the action, if any, taken or contenpl ated by the

state agency as a result of such petition or request, and the

17



state agency's reasons therefore.

4. The state agency shall promptly consider the petition

filed pursuant to subsection 1 or 2 of this section and nmay seek

advi ce and counsel regarding the petition. Wthin sixty days

after the receipt of the petition, the state agency shal

deterni ne whether the rule should be adopted, anended, or

repeal ed based on the factors set forth in subsection 1 of this

section for rules adopted after Auqust 28, 2004, and subsection 2

of this section for rules adopted prior to August 28, 2004. The

state agency shall subnit a witten response of the agency's

deternmination to the board within sixty days of the receipt of

t he petition. If the state agency determnes that the petition

nmerits adoption, amendnent, or repeal of arule, it may initiate

proceedi ngs in accordance with the applicable requirenmnents of

t hi s chapter

5. Any affected snmall business may seek the filing of a

petition by the board for the adoption, anendnent, or repeal of a

rule. The board nmay convene a hearing or by other neans solicit

testinony that will assist in its deternination of whether to

file such a petition. For rul es adopted after Auqust 28, 2004,

the board shall base its decision upon the factors stated in

subsection 1 of this section. For rules adopted prior to August

28, 2004, the board shall base its decision on the factors stated

in subsection 2 of this section.
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6. The board may nmake an evaluation report to the governor

and the general assenbly on rul emaki ng proceedi ngs, comments from

smal | business, and state agency response as provided in this

section. The governor or general assenbly nay subsequently take

such action in response to the evaluation report and state agency

response as they find appropriate.

7. This section shall not be interpreted to restrict any

affected party's right to relief otherwi se avail abl e under the

provisions of this chapter.

536. 320. 1. The board shall provide to the head of each

state agency a list of any rules adopted by the state agency that

affect small busi ness and have generated conplaints or concerns,

including any rules that the board deternines may dupli cate,

overlap, or conflict with other rules or exceed statutory

authority. Wthin forty-five days after being notified by the

board of the list, the state agency shall subnit a witten report

to the board in response to the conplaints or concerns. The

state agency shall also state whether the state agency has

consi dered the conti nued need for the rules and the degree to

whi ch technol ogy, econonic conditions, and other relevant factors

may have di mi nished or elimnated the need for nmintaining the

rules, including a statenent describing the specific public

pur pose or interest for maintaining the respective rul es.

2. The board may solicit testinmony fromthe public at a
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public neeting regarding any report submtted by the state agency

under this section. The board shall submt an eval uation report

to the governor and the general assenbly regardi ng snall business

comments, state agency response, and public testinmony on rules in

this section. The governor and the general assenbly may take

such action in response to the report as they find appropriate.

536. 325. 1. Any state agency authorized to assess

adm nistrative penalties or administrative fines upon a snal

busi ness shall consider waiving or reducing any adm nistrative

penalty or adnmnistrative fine for a violation of any statute,

ordi nance, or rules by a small busi ness under the foll ow ng

condi ti ons:

(1) The small business corrects the violation within thirty

days after receipt of a notice of violation or citation;

(2) The violation was uni ntentional or the result of

excusabl e neqgl ect ;

(3) The violation was the result of an excusabl e

m sunderstandi ng of a state agency's interpretation of a rule;

(4) The small business self-identifies the violation; or

(5) The state agency takes into account the size of the

smal | busi ness.

2. Subsection 1 of this section shall not apply when:

(1) A small business fails to exercise good faith in

complyving with the statute, ordi nance, or rule;
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(2) A violation involves willful or crimnal conduct;

(3) The violation is deened by the state agency to be

egr eqgi ous;

(4) A violation results in serious health, safety, or

envi ronnent al i npact;

(5) The penalty or fine is assessed pursuant to a federal

|l aw or requlation for which no waiver or reduction is authorized

by the federal | aw or requl ation; or

(6) There is a continuing pattern of simlar violations by

the small busi ness.
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