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3129L. O3F
HOUSE SUBSTI TUTE
FOR
SENATE BILL NO. 966
AN ACT

To repeal sections 285.300, 288.030, 288.032,
288. 034, 288.036, 288.038, 288.040, 288. 050,
288. 060, 288.070, 288.090, 288.110, 288.120,
288.121, 288.122, 288.128, 288.190, 288. 290,
288. 310, 288.330, 288.380, 288.381, 288. 382,
and 288.500, RSMb, and to enact in lieu

t hereof thirty-one new sections relating to
enpl oyees, with penalty provisions and an
ener gency cl ause.

QUOWOO~NOUITR_WN

H

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLONG

Section A Sections 285.300, 288.030, 288.032, 288.034,
288. 036, 288.038, 288.040, 288.050, 288.060, 288.070, 288.090,
288. 110, 288.120, 288.121, 288.122, 288.128, 288.190, 288. 290,
288. 310, 288.330, 288.380, 288.381, 288.382, and 288.500, RSM,
are repealed and thirty-one new sections enacted in |ieu thereof,
to be known as sections 285.300, 288.030, 288.032, 288.034,
288. 036, 288.038, 288.040, 288.045, 288.050, 288.060, 288.070,
288. 090, 288.110, 288.120, 288.121, 288.122, 288.128, 288.175,
288. 190, 288.290, 288.310, 288.330, 288.380, 288.381, 288.382,
288. 395, 288.397, 288.398, 288.500, 288.501, and 288.502, to read
as foll ows:

285.300. 1. Every enployer doing business in the state

shall require each newwy hired enployee to fill out a federal W4
1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw

Matter in boldface type in the above law is proposed |anguage.
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wi t hhol ding form A copy of each w thholding formor an

equi val ent form containing data required by section 285.304 which
may be provided in an electronic or magnetic format, shall be
sent to the departnent of revenue by the enployer within twenty
days after the date the enployer hires the enployee or in the
case of an enployer transmtting a report magnetically or

el ectronically, by two nonthly transm ssions, if necessary, not

| ess than twel ve days nor nore than sixteen days apart. For

pur poses of this section, the date the enployer hires the

enpl oyee shall be the earlier of the date the enpl oyee signs the
W4 formor its equivalent, or the first date the enpl oyee
reports to work, or perforns |abor or services. Such forns shal
be forwarded by the departnment of revenue to the division of
child support enforcenent on a weekly basis and the information
shal |l be entered into the database, to be known as the "State
Directory of New Hires". The information reported shall be
provided to the National Directory of New H res established in 42
U.S.C. section 653, other state agencies or contractors of the
division as required or allowed by federal statutes or

regul ations. The division of enploynent security shall cross-

check M ssouri unenpl oynent conpensation recipients agai nst any

federal new hire database or any other database containing

M ssouri or other states' wage information which is maintai ned by

the federal governnment on a weekly basis. The division of

enpl oynent _security shall cross-check unenpl oynment conpensati on
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applicants and recipients with Social Security Adm nistration

data nmi ntai ned by the federal governnent on the nost frequent

basi s recommended by the United States Departnent of Labor, or

absent a recomendation, at | east nonthly. Ef fective January 1,

2007, the division of enploynment security shall cross-check at

| east nmonthly unenpl oynent conpensati on applicants and recipients

with departnent of revenue drivers |license databases.

2. Any enpl oyer that has enpl oyees who are enployed in two
or nore states and transmts reports magnetically or
el ectronically may conply with subsection 1 of this section by:

(1) Designating one of the states in which the enpl oyer has
enpl oyees as the designated state that such enpl oyer shal
transmt the reports; and

(2) Notifying the secretary of Health and Human Servi ces of
such desi gnati on

288.030. 1. As used in this chapter, unless the context

clearly requires otherwise, the following terns nean:

(1) "Appeals tribunal"™ nmeans a referee or a body consisting
of three referees appointed to conduct hearings and make
deci sions on appeals fromadm nistrative determ nations,
petitions for reassessnent, and clains referred pursuant to
subsection 2 of section 288.070;

(2) "Base period" [neans], the first four of the last five
conpl eted cal endar quarters imedi ately preceding the first day

of an individual's benefit year;
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(3) "Benefit year" [nmeans], the one-year period beginning
with the first day of the first week with respect to which an
insured worker first files an initial claimfor determ nation of
such worker's insured status, and thereafter the one-year period
beginning with the first day of the first week with respect to
whi ch the individual, providing the individual is then an insured
wor ker, next files such an initial claimafter the end of the
i ndi vidual 's | ast preceding benefit year;

(4) "Benefits" [nmeans], the noney paynents payable to an
i nsured worker, as provided in this chapter, with respect to such
i nsured worker's unenpl oynent;

(5) "Calendar quarter"™ [neans], the period of three
consecutive cal endar nonths ending on March thirty-first, June
thirtieth, Septenmber thirtieth, or Decenber thirty-first;

(6) "daimant" [nmeans], an individual who has filed an
initial claimfor determ nation of such individual's status as an
i nsured worker, a notice of unenploynent, a certification for
wai ting week credit, or a claimfor benefits;

(7) "Comm ssion" [means], the |abor and industrial
rel ati ons comm ssion of M ssouri;

(8) "Comon paymaster"™ [neans], two or nore rel ated
corporations in which one of the corporations has been designated
to di sburse renmuneration to concurrently enployed individual s of
any of the related corporations;

(9) "Contributions" [means], the noney paynents to the
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unenpl oynent conpensation fund required by this chapter
exclusive of interest and penalties;

(10) "Decision" [neans], a ruling nmade by an appeal s
tribunal or the comm ssion after a hearing;

(11) "Deputy" [neans], a representative of the division
designated to nake investigations and adm ni strative
determnations on clainms or matters of enployer liability or to
performrel ated work;

(12) "Determ nation" [neans], any adm nistrative ruling
made by the division w thout a hearing;

(13) "Director" [neans], the adm nistrative head of the
di vi si on of enploynment security;

(14) "Division" [neans], the division of enploynent
security which adm nisters this chapter;

(15) "Enploying unit" [means], any individual,
or gani zati on, partnership, corporation, commobn paymaster, or
other legal entity, including the |egal representatives thereof,
whi ch has or, subsequent to June 17, 1937, had in its enploy one
or nore individuals performng services for it wthin this state.
Al'l individuals performng services within this state for any
enpl oying unit which maintains two or nore separate
establishments within this state shall be deened to be enpl oyed
by a single enploying unit for all the purposes of this chapter.
Each individual engaged to performor to assist in performng the

wor k of any person in the service of an enploying unit shall be
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deened to be engaged by such enploying unit for all the purposes
of this chapter, whether such individual was engaged or paid

directly by such enploying unit or by such person, provided the
enpl oying unit had actual or constructive know edge of the work;

(16) "Enploynment office" [neans], a free public enpl oynent
of fice operated by this or any other state as a part of a state
controll ed system of public enploynent offices including any
| ocation designated by the state as being a part of the one-stop
career system

(17) "Equipnrent” [nmeans], a notor vehicle, straight truck,
tractor, sem-trailer, full trailer, any conbination of these and
any other type of equi pnent used by authorized carriers in the
transportation of property for hire;

(18) "Fund" [neans], the unenploynent conpensation fund
est abl i shed by this chapter;

(19) "CGovernnmental entity" [neans], the state, any
political subdivision thereof, any instrunentality of any one or
nore of the foregoing which is wholly owned by this state and one
or nore other states or political subdivisions and any
instrunmentality of this state or any political subdivision
t hereof and one or nore other states or political subdivisions;

(20) "Initial clain [neans], an application, in a form
prescri bed by the division, made by an individual for the
determ nation of the individual's status as an insured worker;

(21) "lInsured work" [neans], enploynment in the service of
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an enpl oyer;

(22) (a) As toinitial clainms filed after Decenber 31,
1990, "insured worker" [neans], a worker who has been paid wages
for insured work in the amount of one thousand dollars or nore in
at | east one cal endar quarter of such worker's base period and
total wages in the worker's base period equal to at |east one and
one-half times the insured wages in that cal endar quarter of the
base period in which the worker's insured wages were the highest,
or in the alternative, a worker who has been paid wages in at
| east two cal endar quarters of such worker's base period and
whose total base period wages are at | east one and one-half tines
t he maxi num t axabl e wage base, taxable to any one enployer, in

accordance with [subdivision (1)] subsection 2 of section

288.036. For the purposes of this definition, "wages" shall be
consi dered as wage credits with respect to any benefit year, only
i f such benefit year begins subsequent to the date on which the
enpl oyi ng unit by which such wages were paid has becone an
enpl oyer;

(b) As toinitial clains filed after Decenber 31, 2004,

wages for insured work in the amount of one thousand five hundred

dollars or nore in at | east one cal endar quarter of such worker's

base period and total wages in the worker's base period equal to

at |l east one and one-half tines the insured wages in that

cal endar quarter of the base period in which the worker's insured

wages were the highest, or in the alternative, a worker who has
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been paid wages in at |least two cal endar quarters of such

wor ker's base period and whose total base period wages are at

| east one and one-half tinmes the maxi num t axabl e wage base,

taxable to any one enplovyer, in accordance with [subdivision (1)]

subsection 2 of section 288.036;

(23) "Lessor", in a lease, [nmeans], the party granting the
use of equipnment, with or without a driver to another;

(24) "M sconduct"”, an act of wanton or willful disregard of

the enployer's interest, a deliberate violation of the enplover's

rules, a disregard of standards of behavi or which the enpl oyer

has the right to expect of his or her enployee, or negligence in

such degree or recurrence as to manifest culpability, wongful

intent or evil design, or show an intentional and substanti al

di sregard of the emplover's interest or of the enmpl oyee's duties

and obligations to the enpl oyer;

(25) "Referee" [neans], a representative of the division
designated to serve on an appeals tri bunal

[(25)] (26) "State", includes, in addition to the states of
the United States of Anerica, the District of Colunbia, Puerto
Rico, the Virgin Islands, and the Dom nion of Canada;

[(26)] (27) "Tenporary help firnmf, a firmthat hires its

own_enpl oyees and assigns themto clients to support or

suppl enent _the clients' workforce in work situations such as

enpl oyee absences, tenporary skill shortages, seasonal workl oads,

and special assignnents and projects;
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(28) "Tenporary enployee", an enpl oyee assigned to work for

the clients of a tenporary help firm

(29) (a) An individual shall be deened "totally
unenpl oyed” in any week during which the individual perfornms no
services and wth respect to which no wages are payable to such
i ndi vi dual ;

(b) An individual shall be deened "partially unenployed" in
any week of less than full-time work if the wages payable to such
i ndi vi dual for such week do not equal or exceed the individual's
weekly benefit anmount plus twenty doll ars;

(c) An individual's "week of unenploynent"” shall begin the
first day of the cal endar week in which the individual registers
at an enpl oynent office except that, if for good cause the
individual's registration is delayed, the week of unenpl oynent
shall begin the first day of the cal endar week in which the
i ndi vi dual woul d have otherw se registered. The requirenent of
regi stration may by regul ati on be postponed or elimnated in
respect to clains for partial unenploynent or may by regul ation
be postponed in case of a mass layoff due to a tenporary
cessation of work;

[(27)] (30) "Waiting week" [neans], the first week of
unenpl oynent for which a claimis allowed in a benefit year or if
no wai ti ng week has occurred in a benefit year in effect on the
effective date of a shared work plan, the first week of

participation in a shared work unenpl oynent conpensati on program
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pursuant to section 288. 500.

2. The M ssouri average annual wage shall be conputed as of

June thirtieth of each year, and shall be applicable to the

foll ow ng cal endar year. The M ssouri average annual wage shal

be cal cul ated by dividing the total wages reported as paid for

insured work in the precedi ng cal endar year by the average of

m d- nont h enpl oynent reported by enployers for the sane cal endar

year. The M ssouri average weekly wage shall be conputed by

di viding the M ssouri average annual wage as conputed in this

subsection by fifty-two.

288. 032.

1. After Decenber 31, 1977, "enpl oyer" neans:

(1) Any enploying unit which in any cal endar quarter in

either the current or preceding cal endar year paid for service in

enpl oynent wages of one thousand five hundred dollars or nore

except that for the purposes of this definition, wages paid for

"agricultural |

(1) of subsecti

abor" as defined in paragraph (a) of subdivision

on 12 of section 288.034 and for "donestic

services" as defined in subdivisions (2) and [(12)] (13) of

subsection 12 of section 288.034 shall not be consi dered;

(2) Any enploying unit which for sonme portion of a day in

each of twenty

di fferent cal endar weeks, whether or not such

weeks were consecutive, in either the current or the preceding

cal endar year,

had in enploynment at |east one individual

(irrespective of whether the sane individual was in enploynent in

each such day);

except that for the purposes of this definition,

10
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services performed in "agricultural |abor" as defined in

par agraph (a) of subdivision (1) of subsection 12 of section
288.034 and in "donestic services" as defined in subdivisions (2)
and [(12)] (13) of subsection 12 of section 288.034 shall not be
consi der ed,

(3) Any governnmental entity for which service in enpl oynent
as defined in subsection 7 of section 288.034 is perforned;

(4) Any enploying unit for which service in enploynent as
defined in subsection 8 of section 288.034 is perforned during
the current or preceding cal endar year;

(5) Any enploying unit for which service in enploynent as
defined in paragraph (b) of subdivision (1) of subsection 12 of
section 288.034 is perforned during the current or preceding
cal endar year;

(6) Any enploying unit for which service in enploynent as
defined in subsection 13 of section 288.034 is perfornmed during
the current or preceding cal endar year;

(7) Any individual, type of organization or enploying unit
whi ch has been determ ned to be a successor pursuant to section
288. 110;

(8) Any individual, type of organization or enploying unit
whi ch has el ected to becone subject to this | aw pursuant to
subdi vision (1) of subsection 3 of section 288. 080;

(9) Any individual, type of organization or enploying unit

whi ch, havi ng becone an enpl oyer, has not pursuant to section

11
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288. 080 ceased to be an enpl oyer;

(10) Any enploying unit subject to the Federal Unenpl oynent
Tax Act or which, as a condition for approval of this |law for
full tax credit against the tax inposed by the Federal
Unenpl oyment Tax Act, is required, pursuant to such act, to be an
enpl oyer pursuant to this |aw.

2. (1) Notw thstanding any other provisions of this |aw,
any enpl oyer, individual, organization, partnership, corporation,
other legal entity or enploying unit that neets the definition of
"l essor enploying unit", as defined in subdivision (5) of this
subsection, shall be liable for contributions on wages paid by
the |l essor enploying unit to individuals perform ng services for
client | essees of the |l essor enploying unit. Unless the |essor
enploying unit has tinely conplied with the provisions of
subdi vision (3) of this subsection, any enployer, individual,
organi zation, partnership, corporation, other legal entity or
enploying unit which is leasing individuals fromany | essor
enploying unit shall be jointly and severally liable for any
unpaid contributions, interest and penalties due pursuant to this
law fromany | essor enploying unit attributable to wages for
services perfornmed for the client |essee entity by individuals
| eased to the client | essee entity, and the | essor enploying unit
shal | keep separate records and submt separate quarterly
contribution and wage reports for each of its client |essee

entities. Delinquent contributions, interest and penalties shal

12
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be collected in accordance with the provisions of this chapter.
(2) Notw thstanding the provisions of subdivision (1) of
this subsection, any governnental entity or nonprofit
organi zation that neets the definition of "lessor enploying
unit", as defined in subdivision (5) of this subsection, and has
el ected to becone liable for paynents in lieu of contributions as
provi ded in subsection 3 of section 288.090, shall pay the
di vision paynents in lieu of contributions, interest, penalties
and surcharges in accordance with section 288.090 on benefits
paid to individuals perform ng services for the client | essees of
the | essor enploying unit. |If the |lessor enploying unit has not
tinmely conplied with the provisions of subdivision (3) of this
subsection, any client |essees with services attributable to and
performed for the client | essees shall be jointly and severally
liable for any unpaid paynents in lieu of contributions,
interest, penalties and surcharges due pursuant to this law. The
| essor enploying unit shall keep separate records and submt
separate quarterly contribution and wage reports for each of its
client | essees. Delingquent paynments in lieu of contributions,
interest, penalties and surcharges shall be collected in
accordance with subsection 3 of section 288.090. The election to
be liable for paynments in lieu of contributions made by a
governnental entity or nonprofit organization neeting the
definition of "lessor enploying unit", may be term nated by the

division in accordance with subsection 3 of section 288. 090.

13
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(3) In order torelieve a client |essees fromjoint and
several liability and the separate reporting requirenents inposed
pursuant to this subsection, any | essor enploying unit may post
and maintain a surety bond issued by a corporate surety
aut hori zed to do business in Mssouri in an anmobunt equivalent to
the contributions or paynments in lieu of contributions for which
the | essor enploying unit was liable in the |ast cal endar year in
whi ch he or she accrued contributions or paynents in |lieu of
contributions, or one hundred thousand dollars, whichever anount
is the greater, to ensure pronpt paynent of contributions or
paynents in lieu of contributions, interest, penalties and
surcharges for which the | essor enploying unit nay be, or
becones, l|iable pursuant to this law. In lieu of a surety bond,
the | essor enploying unit may deposit in a depository designated
by the director, securities with marketable value equivalent to
the amount required for a surety bond. The securities so
deposited shall include authorization to the director to sell any
securities in an anmobunt sufficient to pay any contributions or
paynents in lieu of contributions, interest, penalties and
surcharges which the | essor enploying unit fails to pronptly pay
when due. In lieu of a surety bond or securities as described in
t hi s subdivision, any |essor enploying unit nmay provide the
director with an irrevocable letter of credit, as defined in
section 400.5-103, RSMb, issued by any state or federally

chartered financial institution, in an anount equivalent to the

14
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anount required for a surety bond as described in this
subdivision. In lieu of a surety bond, securities or an
irrevocable letter of credit, a |lessor enploying unit may obtain
a certificate of deposit issued by any state or federally
chartered financial institution, in an anount equivalent to the
anount required for a surety bond as described in this
subdi vision. The certificate of deposit shall be pledged to the
director until release by the director. As used in this
subdi vision, the term"certificate of deposit" neans a
certificate representing any deposit of funds in a state or
federally chartered financial institution for a specified period
of time which earns interest at a fixed or variable rate, where
such funds cannot be withdrawn prior to a specified tinme w thout
forfeiture of some or all of the earned interest.

(4) Any lessor enploying unit which is currently engaged in
t he business of leasing individuals to client |essees shal
conply with the provisions of subdivision (3) of this subsection
by Septenber 28, 1992. Lessor enploying units not currently
engaged in the business of |leasing individuals to client |essees
shal |l conply with subdivision (3) of this subsection before
entering into a witten | ease agreenent with client |essees.

(5) As used in this subsection, the term"l|essor enploying
unit" means an i ndependently established business entity,
governnental entity as defined in subsection 1 of section 288. 030

or nonprofit organization as defined in subsection 3 of section

15
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288. 090 which, pursuant to a witten | ease agreenent between the
| essor enploying unit and the client | essees, engages in the
busi ness of providing individuals to any other enployer,

i ndi vi dual, organization, partnership, corporation, other |egal
entity or enploying unit referred to in this subsection as a
client |essee.

(6) The provisions of this subsection shall not be
applicable to private enpl oynent agencies who provide their
enpl oyees to enployers on a tenporary help basis provided the
private enpl oynent agencies are liable as enployers for the
paynment of contributions on wages paid to tenporary workers so
enpl oyed.

3. After Septenber 30, 1986, notw thstandi ng any provision
of section 288.034, for the purpose of this law, in no event
shall a for-hire notor carrier as regulated by the M ssour
di vision of notor carrier and railroad safety or whose operations
are confined to a comercial zone be determned to be the
enpl oyer of a | essor as defined in section 288.030 or of a driver
receiving remuneration froma | essor, provided, however, the term
"for-hire nmotor carrier” shall in no event include an
organi zati on described in section 501(c)(3) of the Internal
Revenue Code or any governnental entity.

4. The owner or operator of a beauty salon or simlar
est abl i shnment shall not be determined to be the enployer of a

person who utilizes the facilities of the owner or operator but

16
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who receives neither salary, wages or other conpensation fromthe
owner or operator and who pays the owner or operator rent or
ot her paynments for the use of the facilities.

288.034. 1. "Enployment" neans service, including service
ininterstate comerce, perfornmed for wages or under any contract
of hire, witten or oral, express or inplied, and notw t hstanding
any other provisions of this section, service with respect to
which a tax is required to be paid under any federal unenpl oynent
tax law i nposing a tax agai nst which credit may be taken for
contributions required to be paid into a state unenpl oynment fund
or which, as a condition for full tax credit against the tax
i nposed by the Federal Unenpl oynent Tax Act, is required to be
covered under this | aw

2. The term "enploynent” shall include an individual's
entire service, perfornmed wthin or both within and without this
state if:

(1) The service is localized in this state; or

(2) The service is not localized in any state but sone of
the service is perforned in this state and the base of
operations, or, if there is no base of operations, then the place
from whi ch such service is directed or controlled, is in this
state; or the base of operations or place fromwhich such service
is directed or controlled is not in any state in which sone part
of the service is performed but the individual's residence is in

this state.

17
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3. Service performed by an individual for wages shall be
deened to be enploynent subject to this |aw

(1) If covered by an election filed and approved pursuant
to subdivision (2) of subsection 3 of section 288. 080;

(2) If covered by an arrangenent pursuant to section
288. 340 between the division and the agency charged with the
adm nistration of any other state or federal unenploynent
i nsurance |aw, pursuant to which all services perfornmed by an
i ndi vidual for an enploying unit are deened to be perforned
entirely within this state.

4. Service shall be deened to be localized wthin a state
if the service is perfornmed entirely within such state; or the
service is performed both wthin and without such state, but the
service performed w thout such state is incidental to the
individual's service within the state; for exanple, is tenporary
or transitory in nature or consists of isolated transactions.

5. Service perfornmed by an individual for renuneration
shall be deened to be enploynent subject to this [aw unless it is
shown to the satisfaction of the division that such services were
performed by an independent contractor. |In determning the
exi stence of the independent contractor relationship, the conmon
| aw of agency right to control shall be applied. The common | aw
of agency right to control test shall include but not be limted
to: if the alleged enployer retains the right to control the

manner and neans by which the results are to be acconplished, the

18
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i ndi vi dual who perfornms the service is an enployee. |If only the
results are controlled, the individual performng the service is
an i ndependent contractor.

6. The term "enploynent” shall include service perforned
for wages as an agent-driver or conm ssion-driver engaged in
di stributing nmeat products, vegetable products, fruit products,
bakery products, beverages (other than mlk), or l|aundry or
dry-cl eaning services, for his or her principal; or as a
traveling or city salesman, other than as an agent-driver or
conmi ssion-driver, engaged upon a full-tinme basis in the
solicitation on behalf of, and the transm ssion to, his or her
principal (except for sideline sales activities on behalf of sone
ot her person) of orders fromwhol esalers, retailers, contractors,
or operators of hotels, restaurants, or other simlar
establ i shments for nmerchandi se for resale or supplies for use in
t heir busi ness operations, provided:

(1) The contract of service contenplates that substantially
all of the services are to be perforned personally by such
i ndi vi dual ; and

(2) The individual does not have a substantial investnent
in facilities used in connection with the performance of the
services (other than in facilities for transportation); and

(3) The services are not in the nature of a single
transaction that is not part of a continuing relationship with

t he person for whomthe services are perforned.
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7. Service perforned by an individual in the enploy of this
state or any political subdivision thereof or any instrumentality
of any one or nore of the foregoing which is wholly owed by this
state and one or nore other states or political subdivisions, or
any service perfornmed in the enploy of any instrunentality of
this state or of any political subdivision thereof, and one or
nore other states or political subdivisions, provided that such
service is excluded from"enpl oynent" as defined in the Federal
Unenpl oynment Tax Act by Section 3306(c)(7) of that act and is not
excl uded from "enpl oynent" pursuant to subsection 9 of this
section, shall be "enpl oynent” subject to this | aw

8. Service perforned by an individual in the enploy of a
corporation or any community chest, fund, or foundation organized
and operated exclusively for religious, charitable, scientific,
testing for public safety, literary, or educational purposes, or
for the prevention of cruelty to children or animals, no part of
the net earnings of which inures to the benefit of any private
shar ehol der or individual, or other organization described in
Section 501(c)(3) of the Internal Revenue Code which is exenpt
frominconme tax under Section 501(a) of that code if the
organi zati on had four or nore individuals in enploynment for sone
portion of a day in each of twenty different weeks whether or not
such weeks were consecutive within a cal endar year regardl ess of
whet her they were enpl oyed at the sanme nonent of tinme shall be

"enpl oyment" subject to this | aw
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9. For the purposes of subsections 7 and 8 of this section,
the term"enpl oynent” does not apply to service perforned:

(1) In the enploy of a church or convention or association
of churches, or an organization which is operated primarily for
religi ous purposes and which is operated, supervised, controll ed,
or principally supported by a church or convention or association
of churches; or

(2) By a duly ordained, conmm ssioned, or |icensed m nister
of a church in the exercise of such mnister's mnistry or by a
menber of a religious order in the exercise of duties required by
such order; or

(3) In the enploy of a governnental entity referred to in
subdi vision (3) of subsection 1 of section 288.032 if such
service is performed by an individual in the exercise of duties:

(a) As an elected official;

(b) As a nenber of a legislative body, or a nenber of the
judiciary, of a state or political subdivision;

(c) As a nenber of the state national guard or air national
guard;

(d) As an enployee serving on a tenporary basis in case of
fire, storm snow, earthquake, flood or simlar emergency;

(e) In a position which, under or pursuant to the |aws of
this state, is designated as (i) a major nontenured policy-nmaking
or advisory position, or (ii) a policy-making or advisory

position the performance of the duties of which ordinarily does
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not require nore than eight hours per week; or

(4) In a facility conducted for the purpose of carrying out
a program of rehabilitation for individuals whose earning
capacity is inpaired by age or physical or nental deficiency or
injury or providing renmunerative work for individuals who because
of their inpaired physical or nental capacity cannot be readily
absorbed in the conpetitive | abor market, by an individual
receiving such rehabilitation or renmunerative work; or

(5) As part of an unenpl oynent work-relief or work-training
program assi sted or financed in whole or in part by any federal
agency or an agency of a state or political subdivision thereof,
by an individual receiving such work relief or work training; or

(6) By an inmate of a custodial or penal institution; or

(7) In the enmploy of a school, college, or university, if
such service is performed (i) by a student who is enrolled and is
regul arly attending classes at such school, college, or
uni versity, or (ii) by the spouse of such a student, if such
spouse is advised, at the tinme such spouse commences to perform
such service, that (1) the enploynent of such spouse to perform
such service is provided under a programto provide financi al
assi stance to such student by such school, college, or
university, and (11) such enploynent will not be covered by any
program of unenpl oynent i nsurance.

10. The term "enploynent” shall include the service of an

i ndi vidual who is a citizen of the United States, perforned
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outside the United States (except in Canada), if:

(1) The enployer's principal place of business in the
United States is located in this state; or

(2) The enpl oyer has no place of business in the United
States, but:

(a) The enployer is an individual who is a resident of this
state; or

(b) The enployer is a corporation which is organized under
the laws of this state; or

(c) The enployer is a partnership or a trust and the nunber
of the partners or trustees who are residents of this state is
greater than the nunber who are residents of any one other state;
or

(3) None of the criteria of subdivisions (1) and (2) of
this subsection is net but the enployer has el ected coverage in
this state or, the enployer having failed to el ect coverage in
any state, the individual has filed a claimfor benefits, based
on such service, under the |law of this state;

(4) As used in this subsection and in subsection 11 of this
section, the term"United States" includes the states, the
District of Colunbia and the Conmonweal th of Puerto Rico.

11. An "Anerican enployer", for the purposes of subsection
10 of this section, neans a person who is:

(1) An individual who is a resident of the United States;

or
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(2) A partnership, if two-thirds or nore of the partners
are residents of the United States; or

(3) Atrust, if all of the trustees are residents of the
United States; or

(4) A corporation organized under the |laws of the United
States or of any state.

12. The term "enploynent” shall not incl ude:

(1) Service performed by an individual in agricultural
| abor ;

(a) For the purposes of this subdivision, the term
"agricul tural |abor"” means renunerated service perforned:

a. Onafarm in the enploy of any person, in connection
with cultivating the soil, or in connection with raising or
harvesting any agricultural or horticultural commdity, including
t he raising, shearing, feeding, caring for, training, and
managenent of |ivestock, bees, poultry, and furbearing animls
and wildlife;

b. In the enploy of the owner or tenant or other operator
of a farm in connection with the operation, nmanagenent,
conservation, inprovenment, or maintenance of such farmand its
tools and equi pnent, or in salvaging tinber or clearing | and of
brush and other debris left by a hurricane, if the major part of
such service is perfornmed on a farm

c. In connection with the production or harvesting of any

commodity defined as an agricultural commodity in Section 15(g)
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of the Federal Agricultural Mrketing Act, as anended (46 Stat.
1550, Sec. 3; 12 U.S.C. 1441j), or in connection wth the

gi nning of cotton, or in connection with the operation or

mai nt enance of ditches, canals, reservoirs, or waterways, not
owned or operated for profit, used exclusively for supplying and
storing water for farm ng purposes;

d. i. In the enploy of the operator of a farmin handling,
pl anti ng, drying, packing, packaging, processing, freezing,
gradi ng, storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured
state, any agricultural or horticultural comodity; but only if
such operator produced nore than one-half of the commodity with
respect to which such service is perforned,

ii. In the enploy of a group of operators of farns (or a
cooperative organi zati on of which such operators are nenbers) in
t he performance of services described initemi of this
subpar agraph, but only if such operators produced nore than
one-half of the commodity with respect to which such service is
per f or med;

iii. The provisions of itens i and ii of this subparagraph
shall not be deened to be applicable with respect to service
performed in connection wth commercial canning or conmerci al
freezing or in connection with any agricultural or horticultural
commodity after its delivery to a term nal market for

di stribution for consunption; or
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e. On a farmoperated for profit if such service is not in
the course of the enployer's trade or business. As used in this
par agraph, the term"farn includes stock, dairy, poultry, fruit,
furbearing animals, and truck farnms, plantations, ranches,
nurseries, ranges, greenhouses or other simlar structures, used
primarily for the raising of agricultural or horticultural
commodi ti es, and orchards;

(b) The term"enploynment” shall include service perforned
after Decenber 31, 1977, by an individual in agricultural |abor
as defined in paragraph (a) of this subdivision when such service
is perfornmed for a person who, during any cal endar quarter, paid
remuneration in cash of twenty thousand dollars or nore to
i ndi vidual s enployed in agricultural |abor or for sonme portion of
a day in a calendar year in each of twenty different cal endar
weeks, whether or not such weeks were consecutive, enployed in
agricultural |abor ten or nore individuals, regardl ess of whether
they were enployed at the sane nonent of tine;

(c) For the purposes of this subsection any individual who
is a menber of a crew furnished by a crew | eader to perform
service in agricultural |abor for any other person shall be
consi dered as enpl oyed by such crew | eader

a. |If such crew |eader holds a valid certificate of
regi stration under the Farm Labor Contractor Registration Act of
1963; or substantially all the nenbers of such crew operate or

mai ntain tractors, mechani zed harvesting or crop-dusting

26



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

equi pnent, or any other nmechani zed equi pment, which is provided

by such crew | eader; and

b. If such individual is not in enploynment by such other
per son;
c. |If any individual is furnished by a crew | eader to

performservice in agricultural |abor for any other person and
that individual is not in the enploynment of the crew | eader:

i. Such other person and not the crew | eader shall be
treated as the enpl oyer of such individual; and

ii. Such other person shall be treated as having paid cash
remuneration to such individual in an anmount equal to the anount
of cash renuneration paid to such individual by the crew | eader
(either on his or her own behalf or on behalf of such other
person) for the service in agricultural |abor performed for such
ot her person;

d. For the purposes of this subsection, the term"crew
| eader” nmeans an individual who:

i. Furnishes individuals to performservice in agricultural
| abor for any other person;

ii. Pays (either on his or her own behalf or on behal f of
such ot her person) the individuals so furnished by himor her for
the service in agricultural |abor performed by them and

iii. Has not entered into a witten agreenent with such
ot her person under which such individual is designated as in

enpl oynment by such ot her person
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(2) Donestic service in a private honme except as provided
in subsection 13 of this section;

(3) Service perfornmed by an individual under the age of
ei ghteen years in the delivery or distribution of newspapers or
shoppi ng news but shall not include delivery or distribution to
any point for subsequent delivery or distribution;

(4) Service performed by an individual in, and at the tine
of, the sale of newspapers or magazines to ultinmate consumers
under an arrangenent under which the newspapers or nagazines are
to be sold by himor her at a fixed price, his or her
conpensati on being based on the retention of the excess of such
price over the anount at which the newspapers or nagazi nes are
charged to himor her, whether or not he or she is guaranteed a
m ni num anount of conpensation for such service, or is entitled
to be credited with the unsol d newspapers or nagazi nes turned
back;

(5) Service perfornmed by an individual in the enploy of his
or her son, daughter, or spouse, and service perfornmed by a child
under the age of twenty-one in the enploy of his or her father or
not her;

(6) Except as otherwise provided in this |aw, service
performed in the enploy of a corporation, conmmunity chest, fund
or foundation, organized and operated exclusively for religious,
charitable, scientific, literary, or educational purposes, or for

t he prevention of cruelty to children or animals, no part of the
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net earnings of which inures to the benefit of any private
shar ehol der or i ndividual ;

(7) Services with respect to which unenpl oynent insurance
i s payabl e under an unenpl oynent insurance system established by
an act of Congress;

(8) Service performed in the enploy of a foreign
gover nnment ;

(9) Service performed in the enploy of an instrunentality
whol Iy owned by a foreign governnent:

(a) If the service is of a character simlar to that
performed in foreign countries by enployees of the United States
governnent or of an instrunmentality thereof; and

(b) If the division finds that the foreign governnment, with
respect to whose instrunentality exenption is clainmed, grants an
equi val ent exenption with respect to simlar service perfornmed in
the foreign country by enployees of the United States governnent
and of instrunentalities thereof. The certification of the
United States Secretary of State to the United States Secretary
of Treasury shall constitute prima facie evidence of such
equi val ent exenpti on;

(10) Service covered by an arrangenent between the division
and the agency charged with the adm nistration of any other state
or federal unenploynent insurance |aw pursuant to which al
services perfornmed by an individual for an enploying unit during

t he period covered by the enploying unit's approved el ection are
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deened to be perforned entirely within the jurisdiction of such
other state or federal agency;

(11) Service perfornmed in any cal endar quarter in the
enpl oy of a school, college or university not otherw se excl uded,
if such service is perforned by a student who is enrolled and
regul arly attending classes at such school, college, or
uni versity, and the renmuneration for such service does not exceed
fifty dollars (exclusive of board, room and tuition);

(12) Service perfornmed by an individual for a person as a
Iicensed insurance agent, a licensed insurance broker, or an
i nsurance solicitor, if all such service perfornmed by such
i ndi vi dual for such person is perforned for remuneration solely
by way of conmm ssions;

(13) Donestic service perforned in the enploy of a |ocal
college club or of a local chapter of a college fraternity or
sorority, except as provided in subsection 13 of this section;

(14) Services perforned after March 31, 1982, in prograns
aut hori zed and funded by the Conprehensive Enpl oynent and
Training Act by participants of such prograns, except those
programs with respect to which unenpl oynent insurance coverage is
requi red by the Conprehensive Enpl oynent and Trai ning Act or
regul ati ons issued pursuant thereto;

(15) Service perfornmed by an individual who is enrolled at
a nonprofit or public educational institution which normally

mai ntains a regular faculty and curriculumand nornmally has a
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regul arly organi zed body of students in attendance at the place
where its educational activities are carried on, as a student in
a full-time program taken for credit at such institution, which
conbi nes academ c instruction with work experience, if such
service is an integral part of such program and such institution
has so certified to the enployer; except, that this subdivision
shall not apply to service performed in a program established for
or on behalf of an enpl oyer or group of enployers;

(16) Services perforned by a |icensed real estate
sal esperson or licensed real estate broker if at |east eighty
percent of the remuneration, whether or not paid in cash, for the
services perfornmed rather than to the nunber of hours worked is
directly related to sales perforned pursuant to a witten
contract between such individual and the person for whomthe
services are perfornmed and such contract provides that the
individual will not be treated as an enployee with respect to
such services for federal tax purposes;

(17) Services perforned as a direct seller who is engaged
in the trade or business of the delivering or distribution of
newspapers or shoppi ng news, including any services directly
related to such trade or business, or services perforned as a
direct seller who is engaged in the trade or business of selling,
or soliciting the sale of, consuner products in the honme or
otherw se than in, or affiliated wth, a permanent, fixed retai

establishment, if eighty percent or nore of the renuneration,
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whet her or not paid in cash, for the services perforned rather
than the nunber of hours worked is directly related to sales
performed pursuant to a witten contract between such direct
seller and the person for whomthe services are perfornmed, and
such contract provides that the individual will not be treated as
an enployee with respect to such services for federal tax

pur poses;

(18) Services perforned as a vol unteer research subject who
is paid on a per study basis for scientific, nedical or
drug-related testing for any organi zati on ot her than one
described in Section 501(c)(3) of the Internal Revenue Code or
any governnental entity.

13. The term "enploynent” shall include donmestic service as
defined in subdivisions (2) and [(12)] (13) of subsection 12 of
this section perfornmed after Decenber 31, 1977, if the enploying
unit for which such service is performed paid cash wages of one
t housand dollars or nore for such services in any cal endar
gquarter after Decenber 31, 1977.

14. The term "enploynent” shall include or exclude the
entire service of an individual for an enploying unit during a
pay period in which such individual's services are not al
excl uded under the foregoing provisions, on the foll ow ng basis:
if the services perfornmed during one-half or nore of any pay
period constitute enpl oyment as otherw se defined in this |aw,

all the services perfornmed during such period shall be deened to
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be enpl oynent; but if the services perfornmed during nore than
one-hal f of any such pay period do not constitute enploynent as
ot herw se defined in this law, then none of the services for such
period shall be deenmed to be enploynent. (As used in this
subsection, the term"pay period" neans a period of not nore than
thirty-one consecutive days for which a paynent of remnuneration
is ordinarily made to the individual by the enploying unit
enpl oyi ng such individual.) This subsection shall not be
applicable wwth respect to service perforned in a pay period
where any such service is excluded pursuant to subdivision [(7)]
(8) of subsection 12 of this section.

15. The term "enpl oynent” shall not include the services of
a full-time student who perfornmed such services in the enploy of
an organi zed sumer canp for less than thirteen cal endar weeks in
such cal endar year

16. For the purpose of subsection 15 of this section, an
i ndi vidual shall be treated as a full-tine student for any
peri od:

(1) During which the individual is enrolled as a full-tine
student at an educational institution; or

(2) Wich is between academ c years or terns if:

(a) The individual was enrolled as a full-tinme student at
an educational institution for the i medi ately precedi ng academ c
year or terny and

(b) There is a reasonabl e assurance that the individual
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will be so enrolled for the i mmedi ately succeedi ng academ c year
or termafter the period described in paragraph (a) of this
subdi vi si on

17. For the purpose of subsection 15 of this section, an
"organi zed summer canp” shall nmean a sumrer canp which

(1) D d not operate for nore than seven nonths in the
cal endar year and did not operate for nore than seven nonths in
t he precedi ng cal endar year; or

(2) Had average gross receipts for any six nonths in the
precedi ng cal endar year which were not nore than thirty-three and
one-third percent of its average gross receipts for the other six
nonths in the precedi ng cal endar year.

18. The term "enploynent"” shall not nmean service perfornmed
by a renodeling sal esperson acting as an i ndependent contractor;
however, if the federal Internal Revenue Service determ nes that
a contractual relationship between a direct provider and an
i ndi vi dual acting as an i ndependent contractor pursuant to the
provi sions of this subsection is in fact an enpl oyer-enpl oyee
rel ationship for the purposes of federal |aw, then that
rel ati onship shall be considered as an enpl oyer-enpl oyee
rel ationship for the purposes of this chapter.

288.036. 1. "Wages" neans all renuneration, payable or
pai d, for personal services including conm ssions and bonuses
and, except as provided in subdivision [(8)] (7) of this section,

t he cash value of all renuneration paid in any nedi um ot her than
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cash. Gatuities, including tips received from persons ot her
than the enploying unit, shall be considered wages only if
required to be reported as wages pursuant to the Federal

Unenpl oynment Tax Act, 26 U S.C. Sec. 3306, and shall be, for the
pur poses of this chapter, treated as having been paid by the

enpl oying unit. Severance pay shall be considered as wages to
the extent required pursuant to the Federal Unenpl oynent Tax Act,
26 U.S.C. Section 3306(b). Vacation pay and holiday pay shall be
consi dered as wages for the week with respect to which it is
payabl e. The term "wages" shall not i nclude:

(1) [For the purposes of determ ning the anmount of
contributions due and contribution rates, that part of the
remuneration for enploynent paid to an individual by an enpl oyer
or the enployer's predecessors which is in excess of seven
t housand dollars for the cal endar years 1988 through 1992, seven
t housand five hundred dollars for the cal endar year 1993, eight
t housand five hundred dollars for the cal endar years 1994, 1995
and 1996, eight thousand dollars for cal endar year 1997, and
ei ght thousand five hundred dollars for the cal endar year 1998,
and the state taxable wage base as determ ned in subsection 2 of
this section for cal endar year 1999, and each cal endar year
thereafter, unless that part of the remuneration is subject to a
tax pursuant to a federal |law inposing a tax against which credit
may be taken for contributions required to be paid into a state

unenpl oynent fund; except that:
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(a) In addition to the taxable wage, as defined in this
subdivision, if on Decenmber 31, 1995, or on any Decenber
thirty-first thereafter, the balance in the unenpl oynent
i nsurance trust fund, |ess any federal advances, is |less than one
hundred mllion dollars, then the anmount of the taxable wage then
in effect shall be increased by five hundred dollars for al
succeedi ng cal endar years;

(b) If on Decenber 31, 1995, or any Decenber thirty-first
thereafter, the bal ance in the unenpl oynent insurance trust fund,
| ess any federal advances, is two hundred and fifty mllion
dollars or nore, then the anobunt of the taxable wage then in
effect shall be reduced by five hundred dollars, but not bel ow
that part of the renuneration which is subject to a tax pursuant
to a federal law inposing a tax against which credit may be taken
for contributions required to be paid into a state unenpl oynent
fund;

(2)] The anobunt of any paynent nmade (including any anount
paid by an enploying unit for insurance or annuities, or into a
fund, to provide for any such paynent) to, or on behalf of, an
i ndi vi dual under a plan or system established by an enpl oyi ng
unit which makes provision generally for individuals performng
services for it or for a class or classes of such individuals, on
account of:

(a) Sickness or accident disability, but in case of

paynents nade to an enpl oyee or any of the enployee's dependents
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t hi s paragraph shall exclude fromthe term "wages" only paynents
whi ch are received pursuant to a workers' conpensation |aw, or

(b) Medical and hospitalization expenses in connection with
si ckness or accident disability; or

(c) Death;

[(3)] (2) The anmpbunt of any paynent on account of sickness
or accident disability, or nedical or hospitalization expenses in
connection wth sickness or accident disability, nade by an
enploying unit to, or on behalf of, an individual performng
services for it after the expiration of six cal endar nonths
followi ng the last calendar nmonth in which the individual
performed services for such enploying unit;

[(4)] (3) The amobunt of any paynent made by an enpl oyi ng
unit to, or on behalf of, an individual performng services for
it or his or her beneficiary:

(a) Fromor to a trust described in 26 U S.C. 401(a) which
is exenpt fromtax pursuant to 26 U S.C. 501(a) at the tinme of
such paynent unl ess such paynent is nade to an enpl oyee of the
trust as renmuneration for services rendered as such an enpl oyee
and not as a beneficiary of the trust; or

(b) Under or to an annuity plan which, at the tine of such
paynments, neets the requirenents of section 404(a)(2) of the
Federal Internal Revenue Code (26 U S.C A Sec. 404);

[(5)] (4) The amobunt of any paynent made by an enpl oyi ng

unit (w thout deduction fromthe remuneration of the individual
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in enploynent) of the tax inposed pursuant to section 3101 of the
Federal Internal Revenue Code (26 U.S.C. A Sec. 3101) upon an

i ndividual with respect to renuneration paid to an enpl oyee for
donmestic service in a private hone or for agricultural |abor;

[(6)] (5) Renuneration paid in any nmedi um other than cash
to an individual for services not in the course of the enploying
unit's trade or business;

[(7)] (6) Remuneration paid in the formof neals provided
to an individual in the service of an enploying unit where such
remuneration is furnished on the enployer's prem ses and at the
enpl oyer' s conveni ence, except that remuneration in the form of
meal s that is considered wages and required to be reported as
wages pursuant to the Federal Unenploynent Tax Act, 26 U S. C
Sec. 3306 shall be reported as wages as required thereunder;

[(8)] (7) For the purpose of determ ning wages paid for
agricultural |abor as defined in paragraph (b) of subdivision (1)
of subsection 12 of section 288.034 and for donestic service as
defined in subsection 13 of section 288.034, only cash wages paid
shal | be consi der ed;

[(9)] (8) Beginning on Cctober 1, 1996, any paynent to, or
on behalf of, an enpl oyee or the enployee's beneficiary under a
cafeteria plan, if such paynent would not be treated as wages
pursuant to the Federal Unenpl oynent Tax Act.

2. The increases or decreases to the state taxable wage

base for cal endar year [1999] 2005, and each cal endar year
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thereafter, shall be determned by the provisions within this

subsection. On January 1, 2005, the state taxable wage base for

cal endar year [1999, and] 2005 shall be ten thousand dollars for

t he bal ance of the calendar year. The state taxable wage base

for each cal endar year thereafter[,] shall be determ ned by the
precedi ng Septenber thirtieth balance of the unenpl oynent
conpensation trust fund, |ess any outstanding federal Title XlI

advances received pursuant to section 288.330, or if the fund is

not utilizing noneys advanced by the federal qgovernnent, then

less the principal, interest, and adnm nistrative expenses rel ated

to credit instrunents issued under section 288.330, or the

principal, interest, and adm nistrative expenses related to

financial agreenents under subdivision (17) of subsection 2 of

section 288.330, or the principal, interest, and adnmi nistrative

expenses related to a conbination of credit instrunents and

financial agreenments. Wen the Septenber thirtieth unenpl oynent

conpensation trust fund balance, or, if the average bal ance, |ess

any federal advances of the unenmpl oynent conpensation trust fund

of the four preceding quarters (Septenber thirtieth, June

thirtieth, March thirty-first, and Decenber thirty-first of the

preceding calendar year) is |less any outstanding federal Title

XI'l advances received pursuant to section 288. 330, is:
(1) Less than, or equal to, three hundred fifty mllion
dol lars, then the wage base shall increase by [five hundred] one

t housand dol |l ars; or
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(2) [Four] Six hundred fifty mllion or nore, then the
state taxabl e wage base for the subsequent cal endar year shall be
decreased by five hundred dollars. In no event, however, shal
the state taxabl e wage base increase beyond [ten] twelve thousand
[five hundred] dollars, or decrease to |ess than seven thousand

dol | ars.

For any cal endar year, the state taxable wage base shall not be
reduced to |l ess than that part of the renuneration which is
subject to a tax under a federal |aw inposing a tax against which
credit may be taken for contributions required to be paid into a

stat e unenpl oynent conpensation trust fund. Nothing in this

section shall be construed to prevent the wage base from

i ncreasi ng or decreasing by increnents of five hundred doll ars.

288.038. Wth respect to initial clainms filed during
cal endar [years 1998, 1999, 2000 and 2001] 2005 and each cal endar
year thereafter, the "maxi num weekly benefit anount” neans four
percent of the total wages paid to an eligible insured worker

during [that quarter] the average of the two highest quarters of

the worker's base period [in which the worker's wages were the

hi ghest], but the maxi num weekly benefit anount shall not exceed

[two hundred five dollars in the cal endar year 1998, two hundred

twenty dollars in the cal endar year 1999, two hundred thirty-five
dollars in the cal endar year 2000, and] two hundred fifty dollars

in the cal endar [year 2001] years 2004, 2005, and 2006 two

40



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

hundred seventy-five dollars for cal endar year 2007 and 2008, two

hundred ninety dollars in cal endar year 2009, three hundred

dollars in calendar year 2010, and each cal endar year thereafter.

| f such benefit anobunt is not a nmultiple of one dollar, such
amount shall be reduced to the nearest |ower full dollar amount.

288.040. 1. A claimant who is unenpl oyed and has been
determ ned to be an insured worker shall be eligible for benefits
for any week only if the deputy finds that:

(1) The claimant has registered for work at and thereafter
has continued to report at an enploynent office in accordance
wi th such regul ations as the division may prescri be;

(2) The claimant is able to work and is avail able for work.
No person shall be deemed avail able for work unless such person
has been and is actively and earnestly seeking work. Upon the
filing of an initial or renewed claim and prior to the filing of
each weekly claimthereafter, the deputy shall notify each
cl ai mant of the nunber of work search contacts required to
constitute an active search for work. No person shall be
consi dered not available for work, pursuant to this subdivision,
sol ely because he or she is a substitute teacher or is on jury
duty. A claimant shall not be determned to be ineligible
pursuant to this subdivision because of not actively and
earnestly seeking work if:

(a) The claimant is participating in training approved

pursuant to Section 236 of the Trade Act of 1974, as anmended, (19
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U S CA Sec. 2296, as anended); [or]

(b) The claimant is tenporarily unenployed through no fault
of his or her own and has a definite recall date wthin eight
weeks of his or her first day of unenploynment; however, upon
application of the enpl oyer responsible for the claimant's
unenpl oynent, such ei ght-week period nmay be extended not to

exceed a total of sixteen weeks at the discretion of the

di rector;

(3) The claimant has reported in person to an office of the
division as directed by the deputy, but at |east once every four
weeks, except that a claimant shall be exenpted fromthe
reporting requirenment of this subdivision if:

(a) The claimant is claimng benefits in accordance with
di vision regul ations dealing with partial or tenporary total
unenpl oynent; or

(b) The claimant is tenporarily unenployed through no fault
of his or her own and has a definite recall date wthin eight
weeks of his or her first day of unenploynment; or

(c) The claimant resides in a county with an unenpl oynent
rate, as published by the division, of ten percent or nore and in
which the county seat is nore than forty mles fromthe nearest
di vision office;

(d) The director of the division of enploynent security has
determ ned that the clainmant belongs to a group or class of

wor kers whose opportunities for reenploynent will not be enhanced
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by reporting in person, or is prevented fromreporting due to
enmergency conditions that limt access by the general public to
an office that serves the area where the clai mant resides, but

only during the tinme such circunstances exist.

Ineligibility pursuant to this subdivision shall begin on the
first day of the week which the claimant was schedul ed to claim
and shall end on the |ast day of the week preceding the week
during which the claimant does report in person to the division's
of fice;

(4) Prior to the first week of a period of total or partial
unenpl oynent for which the claimant clains benefits he or she has
been totally or partially unenployed for a waiting period of one
week. No nore than one waiting week wll be required in any
benefit year. [The one-week waiting period shall becone
conpensabl e after unenpl oynment during which benefits are payable
for nine consecutive weeks.] No week shall be counted as a week
of total or partial unenploynent for the purposes of this
subsection unless it occurs within the benefit year which
i ncludes the week with respect to which the claimant clains
benefits;

(5) The claimant has nmade a claimfor benefits;

(6) The claimant is participating in reenploynment services,
such as job search assistance services, as directed by the deputy

if the claimant has been determned to be |ikely to exhaust
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regul ar benefits and to need reenpl oynent services pursuant to a
profiling system established by the division, unless the deputy
determ nes that:

(a) The individual has conpl eted such reenpl oynent
services; or

(b) There is justifiable cause for the claimant's failure
to participate in such reenpl oynment services.

2. Aclaimant shall be ineligible for waiting week credit
or benefits for any week for which the deputy finds he or she is
or has been suspended by his or her nobst recent enployer for

m sconduct connected with his or her work. Suspensions of four

weeks or nore shall be treated as discharges.

3. (1) Benefits based on "service in enploynent”, defined
in subsections 7 and 8 of section 288.034, shall be payable in
t he sane anount, on the sane terns and subject to the sane
conditions as conpensati on payable on the basis of other service
subject to this | aw, except that:

(a) Wth respect to service performed in an instructional,
research, or principal admnistrative capacity for an educationa
institution, benefits shall not be paid based on such services
for any week of unenpl oynent commencing during the period between
two successive acadenmic years or terns, or during a simlar
peri od between two regular but not successive terns, or during a
period of paid sabbatical |eave provided for in the individual's

contract, to any individual if such individual perforns such
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services in the first of such academ c years (or terns) and if
there is a contract or a reasonable assurance that such

i ndi vidual will performservices in any such capacity for any
educational institution in the second of such academ c years or
t er ns;

(b) Wth respect to services perforned in any capacity
(other than instructional, research, or principal admnistrative
capacity) for an educational institution, benefits shall not be
paid on the basis of such services to any individual for any week
whi ch commences during a period between two successive academ c
years or terns if such individual perforns such services in the
first of such academ c years or terns and there is a contract or
a reasonabl e assurance that such individual wll performsuch
services in the second of such academ c years or ternmns;

(c) Wth respect to services described in paragraphs (a)
and (b) of this subdivision, benefits shall not be paid on the
basi s of such services to any individual for any week which
commences during an established and customary vacation period or
holiday recess if such individual perfornmed such services in the
peri od i nmedi ately before such vacation period or holiday recess,
and there is reasonabl e assurance that such individual wll
perform such services immedi ately foll owm ng such vacation period
or holiday recess;

(d) Wth respect to services described in paragraphs (a)

and (b) of this subdivision, benefits payable on the basis of
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services in any such capacity shall be denied as specified in

par agraphs (a), (b), and (c) of this subdivision, to any

i ndi vi dual who perfornmed such services at an educati onal
institution while in the enploy of an educational service agency,
and for this purpose the term "educational service agency" neans
a governnental agency or governnmental entity which is established
and operated exclusively for the purpose of providing such
services to one or nore educational institutions.

(2) If conpensation is denied for any week pursuant to
par agraph (b) or (d) of subdivision (1) of this subsection, to
any individual perform ng services at an educational institution
in any capacity (other than instructional, research or principal
adm ni strative capacity), and such individual was not offered an
opportunity to perform such services for the second of such
academ c years or terns, such individual shall be entitled to a
retroactive paynent of the conpensation for each week for which
the individual filed a tinmely claimfor conpensation and for
whi ch conpensati on was denied solely by reason of paragraph (b)
or (d) of subdivision (1) of this subsection.

4. (1) A claimant shall be ineligible for waiting week
credit, benefits or shared work benefits for any week for which
he or she is receiving or has received renuneration exceeding his
or her weekly benefit amount or shared work benefit anount in the
form of :

(a) Conpensation for tenporary partial disability pursuant
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to the workers' conpensation |aw of any state or pursuant to a
simlar law of the United States;

(b) A governnmental or other pension, retirement or retired
pay, annuity, or other simlar periodic paynent which is based on
t he previous work of such claimant to the extent that such
paynment is provided fromfunds provided by a base period or
char geabl e enpl oyer pursuant to a plan maintained or contri buted
to by such enpl oyer; but, except for such paynents nmade pursuant
to the Social Security Act or the Railroad Retirement Act of 1974
(or the correspondi ng provisions of prior |aw), the provisions of
t hi s paragraph shall not apply if the services performed for such
enpl oyer by the claimant after the beginning of the base period
(or remuneration for such services) do not affect eligibility for
or increase the amount of such pension, retirement or retired
pay, annuity or simlar paynent.

(2) If the renuneration referred to in this subsection is
| ess than the benefits which would otherw se be due, the clai mant
shall be entitled to receive for such week, if otherw se
eligible, benefits reduced by the anmount of such remunerati on,
and, if such benefit is not a nultiple of one dollar, such anount
shall be |l owered to the next nultiple of one dollar.

(3) Notw thstanding the provisions of subdivisions (1) and
(2) of this subsection, if a claimant has contributed in any way
to the Social Security Act or the Railroad Retirement Act of

1974, or the correspondi ng provisions of prior |aw, no part of
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t he paynents received pursuant to such federal |aw shall be
deducti ble fromthe amount of benefits received pursuant to this
chapter.

5. A claimant shall be ineligible for waiting week credit
or benefits for any week for which or a part of which he or she
has received or is seeking unenploynment benefits pursuant to an
unenpl oynent insurance | aw of another state or the United States;
provided, that if it be finally determ ned that the claimnt is
not entitled to such unenpl oynent benefits, such ineligibility
shal | not apply.

6. (1) Aclaimant shall be ineligible for waiting week
credit or benefits for any week for which the deputy finds that
such claimant's total or partial unenploynent is due to a
st oppage of work which exists because of a | abor dispute in the
factory, establishnment or other prem ses in which such clai mant
is or was | ast enployed. In the event the claimant secures other
enpl oynment from which he or she is separated during the existence
of the | abor dispute, the claimnt nust have obtained bona fide
enpl oynent as a permanent enpl oyee for at |east the major part of
each of two weeks in such subsequent enploynent to termnate his
or her ineligibility. If, in any case, separate branches of work
whi ch are commonly conducted as separate busi nesses at separate
prem ses are conducted in separate departnments of the sane
prem ses, each such departnent shall for the purposes of this

subsection be deened to be a separate factory, establishnent or
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ot her prem ses. This subsection shall not apply if it is shown
to the satisfaction of the deputy that:

(a) The claimant is not participating in or financing or
directly interested in the | abor dispute which caused the
st oppage of work; and

(b) The claimant does not belong to a grade or class of
wor kers of which, imedi ately precedi ng the commencenent of the
stoppage, there were nenbers enployed at the prem ses at which
t he stoppage occurs, any of whomare participating in or
financing or directly interested in the dispute.

(2) "Stoppage of work" as used in this subsection neans a
substantial dimnution of the activities, production or services
at the establishment, plant, factory or prem ses of the enploying
unit. This definition shall not apply to a strike where the
enpl oyees in the bargaining unit who initiated the strike are
participating in the strike. Such enployees shall not be
eligible for waiting week credit or benefits during the period
when the strike is in effect, regardless of dimnution, unless
t he enpl oyer has been found guilty of an unfair |abor practice by
t he National Labor Relations Board or a federal court of |aw for
an act or actions preceding or during the strike.

7. On or after January 1, 1978, benefits shall not be paid
to any individual on the basis of any services, substantially al
of which consist of participating in sports or athletic events or

training or preparing to so participate, for any week which
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commences during the period between two successive sport seasons
(or simlar periods) if such individual perfornmed such services
in the first of such seasons (or simlar periods) and there is a
reasonabl e assurance that such individual will performsuch
services in the later of such seasons (or simlar periods).

8. Benefits shall not be payable on the basis of services
performed by an alien, unless such alien is an individual who was
lawfully admtted for permanent residence at the tinme such
services were performed, was lawfully present for purposes of
perform ng such services, or was permanently residing in the
United States under color of law at the tine such services were
performed (including an alien who was |lawfully present in the
United States as a result of the application of the provisions of
Section 212(d)(5) of the Immgration and Nationality Act).

(1) Any data or information required of individuals
applying for benefits to determ ne whether benefits are not
payabl e to them because of their alien status shall be uniformy
required fromall applicants for benefits.

(2) In the case of an individual whose application for
benefits woul d ot herw se be approved, no determ nation that
benefits to such individual are not payable because of such
individual's alien status shall be nmade except upon a
preponder ance of the evidence.

288. 045. 1. For the purpose of this chapter, a

professionally adm ni stered and docunented positive chenical test
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result for a controlled substance as defined under section

195. 010, RSMb, or for blood al cohol concentration | evel of eight-

hundr edt hs of one percent or nore by weight of alcohol in the

claimant's bl ood, reqgardl ess of whether the enpl oyer presents

evi dence of the exposure to the controll ed substance or al cohol

havi ng had an adverse affect on such enployee's ability to

fulfill their on-the-job responsibilities, shall be deened

m sconduct connected with work.

2. The application of the provisions of subsections 2 to 11

of this section is subject to the provisions of any applicable

col | ecti ve bargai ni ng agr eenent. Nothing in this chapter is

i ntended to authorize any enployer to test any applicant or

enpl oyee for alcohol or drugs in any nmanner inconsistent with

federal constitutional or statutory requirenmnents, including those

i nposed by the Anericans with Disabilities Act and the National

Labor Rel ati ons Act.

3. The empl oyer shall have notified the enpl oyee of the

enpl oyer's controll ed substance and al cohol workpl ace policy by

conspi cuously posting the policy in the workpl ace, or by

including the policy in a witten personnel policy or an enpl oyee

handbook, or by a statenent of such policy in a collective

bar gai ni ng _agr eenent governi ng enpl oynent of the enpl oyee. The

policy shall state that a positive test result shall be deened

m sconduct connected with work and may result in suspension or

term nati on of enpl oynent.
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4. Al specinen collection and testing for drugs and

al cohol under this chapter shall be perforned in accordance w th

the procedures provided for by the United States Departnent of

Transportation rules for workplace drug and al cohol testing

conpiled at 49 C.F. R, Part 40. Any enployer that perforns drug

testing or specinen collection shall use chain-of -custody

procedures established by requlations of the United States

Departnment of Transportation. "Specinen" neans tissue, fluid, or

a _product of the human body capable of revealing the presence of

al cohol or drugs or their netabolites. "Chain of custody" refers

to the nethodol ogy of tracking specified naterials or substances

for the purpose of nmintaining control and accountability from

initial collection to final disposition for all such materials or

substances, and providing for accountability at each stage in

handling, testing, and storing specinens and reporting test

results.

5. For this section to be applicable, the enpl oyee nay

request that a confirmation test on the specinen be conducted.

"Confirmation test" neans a second anal ytical procedure used to

identify the presence of a specific drug or alcohol or netabolite

in a specinmen, which test nust be different in scientific

principle fromthat of the initial test procedure and must be

capabl e of providing requisite specificity, sensitivity, and

quantitative accuracy.

6. (1) For this section to be applicable, testing shall be
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conducted only if there is sufficient cause or a reasonabl e

suspi cion to suspect alcohol or controll ed substance use by the

claimant or the enployer's policy clearly states that there will

be randomtesting, then testing of the claimant may be conducted

random vy. Reasonabl e suspi cion drug testing neans drug or

al cohol testing based on a belief that an enployee is using or

has used drugs or alcohol in violation of the covered enployer's

policy drawn from specific objective and articul able facts and

reasonabl e i nferences drawn fromthose facts in |light of

experi ence. Among other things, such facts and inferences may be

based upon:

(a) (Opservabl e phenonena while at work, such as direct

observation of drug or al cohol use or of the physical synptons or

mani f est ati ons of bei ng under the influence of a drug or al cohol;

(b) Abnormal conduct or erratic behavior while at work or a

significant deterioration in work perfornance;

(c) A report of drug or alcohol use, provided by a reliable

and credi bl e source;

(d) Evidence that an individual has tampered with a drug or

al cohol test during enploynent with the current covered enpl oyer;

(e) Information that an enpl oyee has caused, contri buted

to, or been involved in an accident while at work; or

(f) Evidence that an enpl oyee has used, possessed, sold,

solicited, or transferred drugs or used al cohol while working or

while on the enplovyer’'s prenises or while operating the
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enpl oyer's vehicle, nachinery, or equipnent;

(2) A witten record shall be nade of the observations

|l eading to a controll ed substances reasonabl e suspi ci on test

within twenty-four hours of the observed behavior or before the

results of the test are rel eased, whichever is earlier. A copy

of this docunentation shall be given to the enpl oyee upon

request, and the original docunentation shall be kept

confidential by the enployer and shall be retained by the

enpl oyer for at | east one vear.

7. Use of a controll ed substance as defined under section

195. 010, RSMb, under and in confornmty with the lawful order of a

healthcare practitioner shall not be deened to be m sconduct

connected with work for the purposes of this section.

8. This section shall have no effect on enployers who do

not avail thenselves of the requirenents and requl ati ons for

al cohol and controlled drug testing deterninations that are

required to affirm m sconduct connected with work findings.

9. Any emplover that initiates an al cohol and drug testing

policy after January 1, 2005, shall ensure that at |east sixty

days el apse between a general one-tine notice to all enpl oyees

that an al cohol and drug testing workplace policy is being

i mpl enented and the effective date of the program

10. A laboratory nmay not analyze initial or confirmation

t est specinmens unless the |l aboratory is licensed and approved by

the departnent of health, using criteria established by the

54



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

United States Departnment of Health and Human Services as

qui delines for nodeling the state drug-free testing prograns, oOr

the | aboratory is certified by the United States Departnent of

Heal th and Hunman Services, the Coll ege of Anerican Pathol oqgi sts,

the Coll ege of Anerican Pat hol ogi sts—Forensic Urine Testing

Prograns, the Substance Abuse and Mental Health Services

Admi nistration, or such other recognized authority approved by

rule by the director of the department of |abor and industri al

rel ati ons.

11. (1) In applying provisions of this chapter, it is the

intent of the legislature to reject and abrogate previ ous case

law interpretations of "m sconduct connected with work" requiring

a finding of evidence of inpairnent of work perfornance,

including but not linmted to, the hol dings contained in Bal dor

El ectric Conpany v. Rayl ene Reasoner and M ssouri Division of

Enpl oynent Security, 66 S.W3d 130 (M. App. E.D. 2001).

(2) In determning whether or not m sconduct connected wi th

wor k has occurred, neither the state, any agency of the state,

nor any court of the state of M ssouri shall require a finding of

evidence of inpairnment of work perfornmance.

12. Not wi t hst andi ng any provision of this chapter to the

contrary, any claimant found to be in violation of this section

shall be subject to the cancellation of all or part of the

claimants wage credits as provided by subsection 2 of section

288. 050.
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288.050. 1. Notwi thstanding the other provisions of this
law, a claimant shall be disqualified for waiting week credit or
benefits until after the claimant has earned wages for work
i nsured pursuant to the unenpl oynent conpensation |aws of any
state equal to ten times the claimant's weekly benefit amount if
t he deputy finds:

(1) That the claimant has left work voluntarily w thout
good cause attributable to such work or to the claimant's

enpl oyer[; except that]. A tenporary enployee of a tenporary

help firmwll be deened to have voluntarily quit enploynent if

t he enpl oyee does not contact the tenporary help firmfor

reassignnent prior to filing for benefits. Failure to contact

the tenporary help firmwll not be deened a voluntary quit

unl ess the clai mant has been advi sed of the obligation to contact

the firmupon conpletion of assignnents and that unenpl oynent

benefits may be denied for failure to do so. The clai mant shal

not be disqualified:

(a) |If the deputy finds the claimant quit such work for the
pur pose of accepting a nore renunerative job which the clai mant
di d accept and earn sonme wages therein;

(b) If the claimant quit tenporary work to return to such
claimant's regul ar enpl oyer; or

(c) |If the deputy finds the individual quit work, which
woul d have been determ ned not suitable in accordance with

par agr aphs (a) and (b) of subdivision (3) of this subsection,
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wi thin twenty-ei ght cal endar days of the first day worked;

(d) As toinitial clains filed after Decenber 31, 1988, if
the clai mant presents evidence supported by conpetent nedica
proof that she was forced to | eave her work because of pregnancy,
notified her enployer of such necessity as soon as practical
under the circunstances, and returned to that enployer and
of fered her services to that enployer as soon as she was
physically able to return to work, as certified by a |icensed and
practicing physician, but in no event |later than ninety days
after the termnation of the pregnancy. An enpl oyee shall have
been enpl oyed for at |east one year with the sane enpl oyer before
she may be provided benefits pursuant to the provisions of this
par agr aph;

(2) That the claimant has retired pursuant to the terns of
a | abor agreenent between the claimnt's enpl oyer and a union
duly elected by the enployees as their official representative or
in accordance with an established policy of the claimant's
enpl oyer; or

(3) That the claimant failed w thout good cause either to
apply for avail able suitable work when so directed by the deputy,
or to accept suitable work when offered the claimant, either
t hrough the division or directly by an enpl oyer by whomthe
i ndi vidual was fornerly enployed, or to return to the
i ndi vidual's customary sel f-enploynent, if any, when so directed

by the deputy. An offer of work shall be conclusively
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established if an enployer notifies the claimant in witing of

such offer by sending an acknow edgnent via any formof certified

mai | issued by the United States Postal Service stating such

offer to the claimant at the claimant's | ast known address.

Not hing in this subdivision shall be construed to linmt the neans

by which the deputy may establish that the clai mtant has been

sufficiently notified of avail able work.

(a) In determ ning whether or not any work is suitable for
an individual, the division shall consider, anong other factors
and in addition to those enunerated in paragraph (b) of this
subdi vi sion, the degree of risk involved to the individual's
heal th, safety and norals, the individual's physical fitness and
prior training, the individual's experience and prior earnings,
the individual's | ength of unenploynent, the individual's
prospects for securing work in the individual's customary
occupation, the distance of available work fromthe individual's
resi dence and the individual's prospect of obtaining |ocal work;
except that, if an individual has noved fromthe locality in
whi ch the individual actually resided when such individual was
| ast enployed to a place where there is |ess probability of the
i ndi vidual's enpl oyment at such individual's usual type of work
and which is nore distant fromor otherwi se | ess accessible to
the conmmunity in which the individual was |ast enployed, work
offered by the individual's nost recent enployer if simlar to

t hat whi ch such individual performed in such individual's |ast
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enpl oynent and at wages, hours, and working conditions which are
substantially simlar to those prevailing for simlar work in
such community, or any work which the individual is capable of
perform ng at the wages prevailing for such work in the locality
to which the individual has noved, if not hazardous to such

i ndividual's health, safety or norals, shall be deened suitable
for the individual;

(b) Notw thstandi ng any other provisions of this |law, no
work shall be deened suitable and benefits shall not be denied
pursuant to this law to any otherw se eligible individual for
refusing to accept new work under any of the follow ng
condi ti ons:

a. |If the position offered is vacant due directly to a
strike, |lockout, or other |abor dispute;

b. If the wages, hours, or other conditions of the work
offered are substantially less favorable to the individual than
t hose prevailing for simlar work in the locality;

c. |If as a condition of being enployed the individual would
be required to join a conmpany union or to resign fromor refrain
fromjoining any bona fide | abor organization.

2. [Notw thstanding the other provisions of this law,] If
deputy finds that a cl ai mant has been di scharged for m sconduct
connected with the claimant's work, such claimant[, depending
upon the seriousness of the m sconduct as determ ned by the

deputy according to the circunstances in each case,] shall be
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disqualified for waiting week credit [or] and benefits [for not
| ess than four nor nore than sixteen weeks for which the clai mant

clainms benefits and is otherwise eligible], and no benefits shal

be paid nor shall the cost of any benefits be charged agai nst any

enpl oyer for any period of enploynment within the base period

until the claimant has earned wages for work insured under the

unenpl oynent laws of this state or any other state as prescribed

in this section. |In addition to the disqualification for

benefits pursuant to this provision the division may in the nore
aggravat ed cases of m sconduct, cancel all or any part of the
i ndi vidual's wage credits, which were established through the
i ndi vi dual 's enpl oynent by the enployer who di scharged such
i ndi vidual, according to the seriousness of the m sconduct. A
di squal ification provided for pursuant to this subsection shal
not apply to any week which occurs after the claimant has earned
wages for work insured pursuant to the unenpl oynent conpensation
| aws of any state in an anount equal to eight tinmes the
claimant's weekly benefit anount.

3. [A pattern of] Absenteeismor tardiness may constitute

m sconduct regardl ess of whether the |ast incident alone [which

results in the discharge] constitutes m sconduct. [n determ ning

whet her the degree of absenteeismor tardi ness constitutes a

pattern for which m sconduct nmay be found, the division shal

consi der whether the discharge was the result of a violation of

the enpl oyer's attendance policy, provided the enpl oyee had
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recei ved knowl edge of such policy prior to the occurrence of any

absence or tardy upon which the discharge i s based.

4. Notw thstandi ng the provisions of subsection 1 of this
section, a claimant may not be determned to be disqualified for
benefits because the claimant is in training approved pursuant to
section 236 of the Trade Act of 1974, as amended, (19 U.S.C A
Sec. 2296, as anended), or because the claimant |left work which
was not "suitable enploynent” to enter such training. For the
pur poses of this subsection "suitable enploynment” neans, with
respect to a worker, work of a substantially equal or higher
skill level than the worker's past adversely affected enpl oynment,
and wages for such work at not |ess than eighty percent of the
wor ker's average weekly wage as determ ned for the purposes of
the Trade Act of 1974.

288.060. 1. Al benefits shall be paid through enpl oynent
of fices in accordance with such regul ations as the division my
prescri be.

2. Each eligible insured worker who is totally unenpl oyed
in any week shall be paid for such week a sumequal to his or her
weekl y benefit anount.

3. Each eligible insured worker who is partially unenpl oyed
in any week shall be paid for such week a partial benefit. Such
partial benefit shall be an anpbunt equal to the difference
between his or her weekly benefit amount and that part of his or

her wages for such week in excess of [twenty] forty dollars, and,
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if such partial benefit anmpbunt is not a nmultiple of one dollar,
such anount shall be reduced to the nearest lower full dollar
anount. Term nation pay, severance pay or pay received by an
eligible insured worker who is a nenber of the organized mlitia
for training or duty authorized by section 502(a)(1) of Title 32,
United States Code, [or who is an elected official] shall not be
consi dered wages for the purpose of this subsection.

4. The division shall conmpute the wage credits for each
i ndi vidual by crediting himor her with the wages paid to himor
her for insured work during each quarter of his or her base
period or twenty-six tinmes his or her weekly benefit anount,
whi chever is the lesser. In addition, if a clainmnt receives
wages in the formof term nation pay or severance pay and such
paynent appears in a base period established by the filing of an
initial claim the claimant may, at his or her option, choose to
have such paynment included in the cal endar quarter in which it
was paid or choose to have it prorated equally anong the quarters
conprising the base period of the claim The maxi mum t ot al
anount of benefits payable to any insured worker during any
benefit year shall not exceed twenty-six tinmes his or her weekly
benefit anmpunt, or thirty-three and one-third percent of his or
her wage credits, whichever is the |lesser. For the purpose of
this section, wages shall be counted as wage credits for any
benefit year, only if such benefit year begins subsequent to the

date on which the enploying unit by whom such wages were paid has
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beconme an enpl oyer. The wage credits of an individual earned
during the period commencing with the end of a prior base period
and ending on the date on which he or she filed an all owed
initial claimshall not be available for benefit purposes in a
subsequent benefit year unless, in addition thereto, such

i ndi vi dual has subsequently earned either wages for insured work
in an anount equal to at |least five tinmes his or her current
weekly benefit anmount or wages in an anount equal to at |east ten
times his or her current weekly benefit anount.

5. In the event that benefits are due a deceased person and
no petition has been filed for the probate of the will or for the
adm nistration of the estate of such person within thirty days
after his or her death, the division may by regul ation provide
for the payment of such benefits to such person or persons as the
division finds entitled thereto and every such paynent shall be a
valid paynent to the sanme extent as if made to the | ega
representatives of the deceased.

6. The division is authorized to cancel any benefit warrant
remai ni ng out standi ng and unpai d one year after the date of its
i ssuance and there shall be no liability for the paynent of any
such benefit warrant thereafter.

7. The division may establish an electronic funds transfer
systemto transfer directly to claimnts' accounts in financial
institutions benefits payable to them pursuant to this chapter.

To receive benefits by electronic funds transfer, a clai mant

63



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

shal | satisfactorily conplete a direct deposit application form
authorizing the division to deposit benefit paynents into a
desi gnat ed checki ng or savings account. Any electronic funds
transfer systemcreated pursuant to this subsection shall be
adm ni stered in accordance with regul ati ons prescri bed by the
di vi si on.

8. The division may issue a benefit warrant covering nore
t han one week of benefits.

9. Prior to January 1, 2005, the division shall institute

procedures including, but not limted to, nane, date of birth,

and social security verification matches for renote clains filing

via the use of telephone or the Internet in accordance with such

requl ations as the division shall prescribe. At a mninmnum the

division shall verify the social security nunber and date of

birth when an individual claimant initially files for

unenpl oynent i nsurance benefits. I|f verification information

does not match what is on file in division databases to what the

individual is stating, the division shall require the claimnt to

submt a division-approved formrequesting an affidavit of

eligibility prior to the paynent of additional future benefits.

The division of enmploynent security shall cross-check

unenpl oynent conpensati on applicants and recipients with Soci al

Security Adnministration data mai ntai ned by the federal governnent

on the nost frequent basis recommended by the United States

Departnment of Labor, or absent a recomendati on, at | east
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monthly. The division of enploynent security shall cross-check

at |l east nonthly unenpl oynent conpensati on applicants and

recipients with departnent of revenue drivers |license databases.

288.070. 1. Al clains shall be nade in accordance with
such regul ations as the division nmay prescribe; except that such
regul ations shall not require the filing of a claimfor benefits
by the claimant in person for a week of unenpl oyment occurring
i mredi ately prior to the claimant's reenpl oynent, but clains in
such cases may be nmade by mail, or otherwise if authorized by
regul ation. Notice of each initial claimfiled by an insured
wor ker whi ch establishes the begi nning of such worker's benefit
year shall be pronptly mailed by the division to each base period
enpl oyer of such individual and to the |ast enploying unit whose
name is furnished by the individual when such individual files
such claim In simlar manner, a notice of each renewed claim
filed by an insured worker during a benefit year after a period
in such year during which the insured worker was enpl oyed shal
be given to the | ast enploying unit whose nane is furnished by
t he i ndi vidual when the individual files such renewed claimor to
any ot her base period or subsequent enployer of the worker who
has requested such a notice. Any such base period enpl oyer or
any enpl oying unit, which enployed the claimant since the
begi nning of the base period, who within ten cal endar days after
the mailing of notice of the initial claimor a renewed claimto

t he enpl oyer or enploying unit's |last known address files a
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witten protest against the all owance of benefits, and any
enploying unit fromwhomthe claimant was separated during a week
of continued claimother than a week in which an initial or
renewed claimis effective, shall be deened an interested party
to any determnation allow ng benefits during the benefit year
until such time as the issue or issues raised by the protest are
resol ved by a determ nation or decision which has becone final.
2. A deputy shall pronptly exam ne each initial claimand
make a determ nation of the claimant's status as an insured
wor ker. Each such determ nation shall be based on a witten
statenent show ng the anount of wages for insured work paid to
t he clai mant by each enployer during the claimnt's base period
and shall include a finding as to whether such wages neet the
requirenents for the claimant to be an i nsured worker, and, if
so, the first day of the claimant's benefit year, the claimnt's
weekly benefit amount, and the maxi numtotal anmount of benefits
whi ch may be payable to the claimant for weeks of unenploynent in
the claimant's benefit year. The deputy shall in respect to al
clains for benefits thereafter filed by such individual in the
claimant's benefit year make a witten determ nation as to
whet her and in what anpbunt the claimant is entitled to benefits
for the week or weeks with respect to which the determnation is
made. \Wenever clains involve conplex questions of |law or fact,
the deputy, with the approval of the director, may refer such

claims to the appeals tribunal, w thout nmaking a determ nation,
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for a fair hearing and decision as provided in section 288.190.
3. The deputy shall, in witing, pronptly notify the
cl ai mant of such deputy's determnation on an initial claim
i ncluding the reason therefor, and a copy of the witten
statenent as provided in subsection 2 of this section. The
deputy shall pronptly notify the claimnt and all other
interested parties of such deputy's determ nation on any claim
for benefits and shall give the reason therefor; except that,
where a determnation on a later claimfor benefits in a benefit
year is the sanme as the determ nation on a preceding claim no
addi tional notice shall be given. A determ nation shall be
final, when unappealed, in respect to any claimto which it
appl i es except that an appeal froma determ nation on a claimfor
benefits shall be considered as an appeal fromall |ater clains
to which the sane determ nation applies. The deputy may,
however, not later than one year followi ng the end of a benefit
year, for good cause, reconsider any determ nation on any claim
and shall pronptly notify the claimnt and other interested
parties of such deputy's redeterm nation and the reasons
t herefor. Wenever the deputy shall have notified any interested
enpl oyer of the denial of benefits to a claimant for any week or
weeks and shall thereafter allow benefits to such claimant for a
subsequent week or weeks, the deputy shall notify such interested
enpl oyer of the beginning date of the all owance of benefits for

such subsequent peri od.

67



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4. Unless the claimant or any interested party within
thirty cal endar days after notice of such determnation is either
delivered in person or mailed to the | ast known address of such
claimant or interested party files an appeal from such
determnation, it shall be final. |If, pursuant to a
determ nation or redeterm nation, benefits are payable in any
anount or in respect to any week as to which there is no dispute,
such anmount of benefits shall be pronptly paid regardl ess of any
appeal .

5. Benefits shall be paid pronptly in accordance with a
determ nation or redeterm nation pursuant to this section, or the
deci sion of an appeals tribunal, the labor and industri al
rel ati ons comm ssion of M ssouri or a review ng court upon the
i ssuance of such determ nation, redetermnation or decision
(regardl ess of the pendency of the period to apply for
reconsideration, file an appeal, or petition for judicial review
as provided in this section, or section 288.190, 288.200, or
288. 210, as the case may be, or the pendency of any such
application, appeal, or petition) unless and until such
determ nation, redetermnation or decision has been nodified or
reversed by a subsequent redeterm nation or decision, in which
event benefits shall be paid or denied for weeks of unenpl oynent
thereafter in accordance with such nodified or reversed
redeterm nati on or decision.

6. Benefits paid during the pendency of the period to apply
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for reconsideration, file an appeal, or petition for judicial
review or during the pendency of any such application, appeal, or
petition shall be considered as having been due and payabl e
regardl ess of any redeterm nation or decision unless the

nodi fying or reversing redeterm nation or decision establishes
that the claimant willfully failed to disclose or falsified any
fact which would have disqualified the claimnt or rendered the
claimant ineligible for such benefits as contenplated in
subsection [9] 10 of section 288. 380.

7. Benefits paid during the pendency of the period to apply
for reconsideration, file an appeal, or petition for judicial
review or during the pendency of any such application, appeal, or
petition which would not have been payabl e under a
redeterm nati on or decision which becones final shall not be
chargeabl e to any enployer. Beginning with benefits paid on and
after January 1, 1998, the provisions of this subsection shal
not apply to enployers who have el ected to make paynents in |ieu
of contributions pursuant to subsection 3 of section 288. 090.

8. The ten-day period nentioned in subsection 1 of this
section and the thirty-day period nentioned in subsection 4 of
this section may, for good cause, be extended.

288.090. 1. Contributions shall accrue and becone payabl e
by each enpl oyer for each cal endar year in which he is subject to
this law. Such contributions shall beconme due and be paid by

each enployer to the division for the fund on or before the | ast

69



o o~ WD

10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

day of the nonth follow ng each cal endar quarterly period of

t hree nont hs except when regul ati on requires nonthly paynent.

Any enpl oyer upon application, or pursuant to a general or

speci al regulation, may be granted an extension of tinme, not
exceeding three nonths, for the making of his or her quarterly
contribution and wage reports or for the paynment of such
contributions. Paynent of contributions due shall be nade to the
treasurer designated pursuant to section 288. 290.

(1) In the paynent of any contributions due, a fractional
part of a cent shall be disregarded unless it anmpbunts to one-half
cent or nore, in which case it shall be increased to one cent;

(2) Contributions shall not be deducted in whole or in part
fromthe wages of individuals in enploynent.

2. As of June thirtieth of each year, the division shal
establish an average industry contribution rate for the next
succeedi ng cal endar year for each of the industrial

classification divisions listed in the [Standard | ndustri al

Cl assification Manual furnished] industrial classification system

establi shed by the federal governnment. The average industry

contribution rate for each standard industrial classification

di vision shall be conmputed by multiplying total taxable wages
pai d by each enployer in the industrial classification division
during the twel ve consecutive nonths ending on June thirtieth by
the enpl oyer's contribution rate established for the next

cal endar year and dividing the aggregate product for all
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enpl oyers in the industrial classification division by the total
of taxable wages paid by all enployers in the industrial
classification division during the twelve consecutive nonths
endi ng on June thirtieth. Each enployer will be assigned to [a
standard] an industrial classification code division as

determ ned by the division in accordance with the definitions
contained in the [Standard Industrial C assification Manual ]

industrial classification systemestablished by the federal

governnent, and shall pay contributions at the average industry
rate established for the preceding cal endar year for the
industrial classification division to which it is assigned or two
and seven-tenths percent of taxable wages paid by it, whichever
is the greater, unless there have been at |east twelve
consecutive cal endar nonths i medi ately precedi ng the cal cul ation
dat e t hroughout which its account could have been charged with
benefits. The division shall classify all enployers neeting this
chargeability requirement for each cal endar year in accordance
with their actual experience in the paynent of contributions on
their owm behalf and with respect to benefits charged agai nst
their accounts, with a view to fixing such contribution rates as
will reflect such experience. The division shall determ ne the
contribution rate of each such enployer in accordance with
sections 288.113 to 288.126. Notw thstandi ng the provisions of
this subsection, any enploying unit which beconmes an enpl oyer

pursuant to the provisions of subsection 7 or 8 of section
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288. 034 shall pay contributions equal to one percent of wages
paid by it until its account has been chargeable with benefits
for the period of tinme sufficient to enable it to qualify for a
conputed rate on the sanme basis as ot her enpl oyers.

3. Benefits paid to enpl oyees of any governnental entity
and nonprofit organi zations shall be financed in accordance with
the provisions of this subsection. For the purpose of this
subsection, a "nonprofit organization" is an organi zation (or
group of organi zations) described in Section 501(c)(3) of the
United States Internal Revenue Code which is exenpt fromincone
tax under Section 501(a) of such code.

(1) A governnental entity which, pursuant to subsection 7
of section 288.034, or nonprofit organization which, pursuant to
subsection 8 of section 288.034, is, or becones, subject to this
law on or after April 27, 1972, shall pay contributions due under
t he provisions of subsections 1 and 2 of this section unless it
el ects, in accordance with this subdivision, to pay to the
di vision for the unenpl oynent conpensation fund an anount equal
to the anobunt of regular benefits and of one-half of the extended
benefits paid, that is attributable to service in the enploy of
such governnental entity or nonprofit organi zation, to
i ndi vi dual s for weeks of unenpl oyment which begin during the
effective period of such election; except that, with respect to
benefits paid for weeks of unenpl oynment begi nning on or after

January 1, 1979, any such election by a governnental entity shal
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be to pay to the division for the unenpl oynent conpensation fund
an amount equal to the anmount of all regular benefits and al
extended benefits paid that is attributable to service in the
enpl oy of such governnental entity.

(a) A governmental entity or nonprofit organization which
is, or becones, subject to this |law on or after April 27, 1972,
may el ect to becone |iable for paynments in lieu of contributions
for a period of not |ess than one cal endar year, provided it
files with the division a witten notice of its election within
the thirty-day period imediately follow ng the date of the
determ nation of such subjectivity. The provisions of paragraphs
(a) through (e) of subdivision (4) of subsection 1 of section
288. 100 shall not apply in the cal endar year 1998 and each
cal endar year thereafter, in the case of an enployer who has
el ected to becone liable for paynents in lieu of contributions.

(b) A governmental entity or nonprofit organization which
makes an el ection in accordance wi th paragraph (a) of this
subdivision wll continue to be |iable for paynents in |lieu of
contributions until it files with the division a witten notice
termnating its election not later than thirty days prior to the
begi nni ng of the cal endar year for which such term nation shal
first be effective.

(c) A governmental entity or any nonprofit organization
whi ch has been paying contributions under this |aw for a period

subsequent to January 1, 1972, may change to a reinbursable basis
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by filing with the division not later than thirty days prior to

t he begi nning of any cal endar year a witten notice of election
to becone liable for paynments in lieu of contributions. Such

el ection shall not be term nable by the organization for that and
t he next cal endar year.

(d) The division, in accordance with such regul ati ons as
may be adopted, shall notify each governnental entity or
nonprofit organi zation of any determ nation of its status of an
enpl oyer and of the effective date of any election which it makes
and of any term nation of such election. Such determ nation
shal | be subject to appeal as is provided in subsection 4 of
section 288. 130.

(2) Paynents in lieu of contributions shall be nmade in
accordance with the provisions of paragraph (a) of this
subdi vi sion, as foll ows:

(a) At the end of each cal endar quarter, or at the end of
any other period as determ ned by the director, the division
shall bill the governnental entity or nonprofit organization (or
group of such organi zations) which has el ected to make paynents
in lieu of contributions for an anmount equal to the full anount
of regul ar benefits plus one-half of the anmount of extended
benefits paid during such quarter or other prescribed period that
is attributable to service in the enploy of such organization
except that, wth respect to extended benefits paid for weeks of

unenpl oynent begi nning on or after January 1, 1979, which are
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attributable to service in the enploy of a governnental entity,
t he governnental entity shall be billed for the full anmount of
such extended benefits.

(b) Paynment of any bill rendered under paragraph (a) of
t hi s subdivision shall be due and shall be nade not |ater than
thirty days after such bill was mailed to the | ast known address
of the governnental entity or nonprofit organization or was
ot herw se delivered to it.

(c) Paynents nmade by the governnmental entity or nonprofit
organi zati on under the provisions of this subsection shall not be
deducted or deductible, in whole or in part, fromthe
remuneration of individuals in the enploy of the organization.

(d) Past due paynents of anounts in lieu of contributions
shall be subject to the sanme interest and penalties that apply to
past due contributions. Also, unpaid amounts in |lieu of
contributions, interest, penalties and surcharges are subject to
t he sane assessnent, civil action and conprom se provisions of
this law as apply to unpaid contributions. Further, the
provi sions of this | aw which provide for the adjustnent or refund
of contributions shall apply to the adjustment or refund of
paynents in lieu of contributions.

(3) |If any governnental entity or nonprofit organization
fails to tinely file a required quarterly wage report, the
di vision shall assess such entity or organization a penalty as

provided in subsections 1 and 2 of section 288. 160.
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(4) Except as provided in subsection 4 of this section,
each enployer that is liable for paynents in |lieu of
contributions shall pay to the division for the fund the anmount
of regul ar benefits plus the amobunt of one-half of extended
benefits paid that are attributable to service in the enploy of
such enpl oyer; except that, with respect to benefits paid for
weeks of unenpl oynent begi nning on or after January 1, 1979, a
governnental entity that is liable for payments in |ieu of
contributions shall pay to the division for the fund the anmount
of all regular benefits and all extended benefits paid that are
attributable to service in the enploy of such enmployer. If
benefits paid to an individual are based on wages paid by nore
t han one enpl oyer in the base period of the claim the anmount
chargeabl e to each enpl oyer shall be obtained by multiplying the
benefits paid by a ratio obtained by dividing the base period
wages from such enpl oyer by the total wages appearing in the base
peri od.

(5) Two or nore enployers that have becone |iable for
paynents in lieu of contributions, in accordance with the
provi sions of subdivision (1) of this subsection, may file a
joint application to the division for the establishnent of a
group account for the purpose of sharing the cost of benefits
paid that are attributable to service in the enploy of such
enpl oyers. Each such application shall identify and authorize a

group representative to act as the group's agent for the purposes
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of this subdivision. Upon approval of the application, the
di vision shall establish a group account for such enpl oyers
effective as of the beginning of the calendar quarter in which
the application was received and shall notify the group's
representative of the effective date of the account. Such
account shall remain in effect for not |less than two years and
thereafter until term nated at the discretion of the director or
upon application by the group. Upon establishment of the
account, each menber of the group shall be liable for paynents in
lieu of contributions wth respect to each cal endar quarter in
t he ambunt that bears the sane ratio to the total benefits paid
in such quarter that are attributable to service perfornmed in the
enpl oy of all nenbers of the group as the total wages paid for
service in enploynment by such menber in such quarter bears to the
total wages paid during such quarter for service perfornmed in the
enpl oy of all nenbers of the group. The director shall prescribe
such regul ations as he or she deens necessary with respect to
applications for establishnment, maintenance and term nation of
group accounts that are authorized by this subdivision, for
addi tion of new menbers to, and w thdrawal of active nmenbers
from such accounts, and for the determ nation of the anounts
t hat are payabl e under this subdivision by nenbers of the group
and the tinme and manner of such payments.

4. Any enpl oyer which elects to make paynents in |ieu of

contributions into the unenpl oynment conpensation fund as provided
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in subdivision (1) of subsection 3 of this section shall not be
Iiable to make such paynents with respect to the benefits paid to
any individual whose base period wages include wages for previous
work not classified as insured work as defined in section 288.030
to the extent that the unenpl oynent conpensation fund is

rei nbursed for such benefits pursuant to Section 121 of Public
Law 94- 566.

5. Any enployer which elects to make paynents in |ieu of
contributions pursuant to subsection 3 of this section shall be
liable for an additional surcharge to the division for the
unenpl oynent conpensation trust fund in an anpbunt equal to the
interest rate on United States treasury bills, averaged for the
previ ous four calendar quarters, multiplied by the total benefit
paynents charged to the enployer's account. Governnental
entities except cities, counties and the state of M ssouri which
el ect to make paynents in lieu of contributions pursuant to
subsection 3 of this section shall be liable for an additional
surcharge to the division for the unenpl oynment conpensation fund
in an anount equal to one-half of the interest rate on United
States treasury bills, averaged for the previous four cal endar
quarters, nultiplied by the total benefit paynents charged to the
enpl oyer's account. The cunul ative benefits charged plus the
cunmul ative surcharges pursuant to this subsection for al
enpl oyers electing to make paynents in lieu of contributions

shal | not exceed the sunmation of total benefit paynents
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char geabl e and not chargeable for the cal endar quarter. The
provi sions of this subsection shall not be effective after
Sept enber 30, 1993.

6. Beginning October 1, 1993, through Decenber 31, 1993,
any enpl oyer which elects to make paynents in |lieu of
contributions pursuant to subsection 3 of this section shall be
liable for an additional surcharge to the division for the
unenpl oynent conpensation trust fund in an anobunt equal to the
interest rate of United States treasury bills, averaged for the
previ ous four calendar quarters, multiplied by the total benefit
paynents charged to the enployer's account. The cunul ative
benefits charged plus the cumul ative surcharges pursuant to this
subsection for all enployers electing to make paynents in |ieu of
contributions shall not exceed the summation of total benefit
paynents chargeabl e and not chargeable for the cal endar quarter

7. Beginning January 1, 1994, through Decenber 31, 1995,
any enpl oyer which elects to make paynents in |lieu of
contributions pursuant to subsection 3 of this section shall be
liable for an additional surcharge to the division for the
unenpl oynent conpensation trust fund. The cal endar year
surcharge rate will be the base prinme rate on corporate |oans
posted by at |east seventy-five percent of the nation's thirty
| ar gest banks as of Novenber thirtieth of the preceding year
The additional surcharge will be the surcharge rate nultiplied by

the total benefit paynents charged to the enpl oyer's account.
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The cunul ative benefits charged plus the cunul ative surcharges
pursuant to this subsection for all enployers electing to make
paynents in lieu of contributions shall not exceed the summation
of total benefit payments chargeabl e and not chargeable for the
cal endar quarter.

8. Beginning January 1, 1996, through Decenber 31, 1996,
any enpl oyer which elects to make paynents in |lieu of
contributions pursuant to subsection 3 of this section shall be
liable for the total benefit paynents chargeable to its account
pursuant to the provisions of section 288.100 plus one-third of
the total benefit paynents not charged to its account pursuant to
par agr aphs (a) through (e) of subdivision (4) of subsection 1 of
section 288.100. The remaining two-thirds of the benefit
paynents not charged to its account pursuant to paragraphs (a)

t hrough (e) of subdivision (4) of subsection 1 of section 288.100
shall be paid by the unenpl oynment conpensation trust fund.

9. Beginning January 1, 1997, through Decenber 31, 1997,
any enpl oyer which elects to make paynents in |lieu of
contributions pursuant to subsection 3 of this section shall be
liable for the total benefit paynents chargeable to its account
pursuant to the provisions of section 288.100 plus two-thirds of
the total benefit paynents not charged to its account pursuant to
par agr aphs (a) through (e) of subdivision (4) of subsection 1 of
section 288.100. The remaining one-third of the benefit paynents

not charged to its account pursuant to paragraphs (a) through (e)
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of subdivision (4) of subsection 1 of section 288.100 shall be
pai d by the unenpl oynent conpensation trust fund.

10. Beginning January 1, 1998, and each cal endar year
thereafter, any enployer which elects to nake paynents in |ieu of
contributions pursuant to subsection 3 of this section shall be
liable for all benefit paynents and shall not have charges
relieved pursuant to the provisions of paragraphs (a) through (e)
of subdivision (4) of subsection 1 of section 288.100.

11. (1) For the purposes of this chapter, a common
paymast er arrangenent will not exist unless approval has been
obtained fromthe division. To receive a division-approved
common paynmaster arrangenent, the related corporation designated
to be the common paynmaster for the related corporations nust
notify the divisionin witing at least thirty days prior to the
begi nning of the quarter in which the common paymaster reporting
is to be effective. The common paymaster shall furnish the nane
and account nunber of each corporation in the related group that
will be utilizing the one corporation as the common paynaster.
The common paynaster shall also notify the division at |east
thirty days prior to any change in the related group of
corporations or termnation of the common paymaster arrangenent.
The common paymaster shall be responsible for keeping books and
records for the payroll with respect to its own enployees and the
concurrently enployed individuals of the related corporations.

In order for renuneration to be eligible for the provisions
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applicable to a cormmon paymaster, the individuals nust be
concurrently enployed and the renuneration nust be di sbursed

t hrough the common paymaster. The comon paynmaster shall have
the primary responsibility for remtting all required quarterly
contribution and wage reports, contributions due with respect to
the renuneration it disburses as the common paynaster and/ or
paynments in lieu of contributions. The common paymaster shal
conpute the contributions due as though it were the sol e enpl oyer
of the concurrently enployed individuals. [|f the common
paymaster fails to remt the quarterly contribution and wage
reports, contributions due and/or paynents in |lieu of
contributions, in whole or in part, it shall remain |liable for
submtting the quarterly contribution and wage reports and the
full anount of the unpaid portion of the contributions due and/or
paynents in lieu of contributions. In addition, each of the

rel ated corporations using the common paymaster shall be jointly
and severally liable for submtting quarterly contribution and
wage reports, its share of the contributions due and/or paynents
inlieu of contributions, penalties, interest and surcharges

whi ch are not submtted and/or paid by the common paymaster. Al
contributions due, paynents in lieu of contributions, penalties,

i nterest and surcharges which are not tinmely paid to the division
under a common paynmaster arrangenent shall be subject to the
col l ection provisions of this chapter.

(2) For the purposes of this subsection, "concurrent
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enpl oynment” mneans the sinultaneous existence of an enpl oynent

rel ati onshi p between an individual and two or nore rel ated
corporations for any cal endar quarter in which enployees are
conpensat ed through a common paymaster which is one of the

rel ated corporations, those corporations shall be considered one
enploying unit and be subject to the provisions of this chapter.

(3) For the purposes of this subsection, "rel ated
corporations” means that corporations shall be considered rel ated
corporations for an entire cal endar quarter if they satisfy any
one of the followng tests at any tine during the cal endar
quarter:

(a) The corporations are nmenbers of a "controlled group of
corporations”. The term"controlled group of corporations”
nmeans:

a. Two or nore corporations connected through stock
ownership with a common parent corporation, if the parent
corporation owns stock possessing at least fifty percent of the
total conbined voting power of all classes of stock entitled to
vote or at least fifty percent of the total value of shares of
all classes of stock of each of the other corporations; or

b. Two or nore corporations, if five or |ess persons who
are individuals, estates or trusts own stock possessing at |east
fifty percent of the total conbined voting power of all classes
of stock entitled to vote or at least fifty percent of the total

val ue of shares of all classes of stock of each of the other
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cor porations; or

(b) In the case of corporations which do not issue stock
at least fifty percent of the nenbers of one corporation's board
of directors are nenbers of the board of directors of the other
cor porations; or

(c) At least fifty percent of one corporation's officers
are concurrently officers of the other corporations; or

(d) At least thirty percent of one corporation' s enployees
are concurrently enpl oyees of the other corporations.

288.110. Any individual, type of organization or enploying
unit which has acquired substantially all of the business of an
enpl oyer, excepting in any such case any assets retained by such
enpl oyer incident to the liquidation of his obligations, and in
respect to which the division finds that immedi ately after such
change such busi ness of the predecessor enployer is continued
W thout interruption solely by the successor, shall stand in the
position of such predecessor enployer in all respects, including
t he predecessor's separate account, actual contribution and
benefit experience, annual payrolls, and liability for current or
del i nquent contributions, interest and penalties. If two or nore
i ndi vi dual s, organi zations, or enploying units acquired at
approximately the same tine substantially all of the business of
an enpl oyer (excepting in any such case any assets retained by
such enployer incident to the liquidation of his obligations) and

in respect to which the division finds that i mediately after
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such change all portions of such business of the predecessor are
continued without interruption solely by such successors, each
such individual, organization, or enploying unit shall stand in
the position of such predecessor with respect to the
proportionate share of the predecessor's separate account, actual
contribution and benefit experience and annual payroll as

determ ned by the portion of the predecessor's taxable payrol
applicable to the portion of the business acquired, and each such
i ndi vi dual , organi zation or enploying unit shall be liable for
current or delinquent contributions, interest and penalties of

t he predecessor in the same relative proportion. Further, any
successor under this section which was not an enployer at the
time the acquisition occurred, shall pay contributions for the
bal ance of the current rate year at the sane contribution rate as
the contribution rate of the predecessor whether such rate is
nore or less than two and seven-tenths percent, provided there
was only one predecessor or there were only predecessors with
identical rates. |If the predecessors' rates were not identical,
the division shall calculate a rate as of the date of acquisition
applicable to the successor for the remainder of the rate year,
whi ch rate shall be based on the conbi ned experience of al
predecessor enployers. |In the event that any successor was,

prior to an acquisition, an enployer, and there is a difference
in the contribution rate established for such cal endar year

applicable to any acquired or acquiring enployer, the division
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shall make a recalculation [as of the date of acquisition] of the
contribution rate applicable to any successor enployer based upon
t he conbi ned experience of all predecessor and successor

enpl oyers[, which] as of the date of the acquisition, unless the

date of the acquisition is other than the first day of the

cal endar quarter. |f the date of any such acquisition is other

than the first day of the calendar quarter, the division shal

make the recalculation of the rate on the first day of the next

cal endar quarter after the acquisition. Wen the date of the

acqui sition is other than the first day of a cal endar quarter,

t he successor enployer shall use its rate for the cal endar

quarter in which the acquisition was made. The revised

contribution rate shall apply to enploynent after the [date of

any such acquisition] rate recalculation. For this purpose a

calculation date different fromJuly first may be established.
When the division has determ ned that a successor or successors
stand in the position of a predecessor enployer, the
predecessor's liability shall be term nated as of the date of the
acqui sition.

288.120. 1. On each June thirtieth, or within a reasonabl e
time thereafter as may be fixed by regul ati on, the bal ance of an
enpl oyer' s experience rating account, except an enpl oyer
participating in a shared work plan under section 288.500, shal
determne his contribution rate for the follow ng cal endar year

as determned by the follow ng tabl e:
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Percent age the Enpl oyer's Experience Rating

Account is to that Enployer's Average Annual Payr ol

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24

Equal s or Exceeds Less Than Contri bution Rate
----- -12.0 6. 0%
-12.0 -11.0 5. 8%
-11.0 -10.0 5. 6%
-10.0 -9.0 5.4%
-9.0 -8.0 5.2%
-8.0 -7.0 5.0%
-7.0 -6.0 4. 8%
-6.0 -5.0 4.6%
-5.0 -4.0 4. 4%
_4.0 -3.0 4.2%
-3.0 -2.0 4. 0%
-2.0 -1.0 3. 8%
-1.0 0 3.6%

0 2.5 2. 7%
2.5 3.5 2.6%
3.5 4.5 2.5%
4.5 5.0 2.4%
5.0 5.5 2.3%
5.5 6.0 2.2%
6.0 6.5 2.1%
6.5 7.0 2. 0%
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. 0%

principles used in

constructing the table provided in subsection 1 of this section,

the follow ng table has been constructed. The contribution rate

for the follow ng cal endar year of any enployer participating in

a shared work plan under section 288.500 during the current

cal endar year or any cal endar year during a prior three-year

period shal

be determ ned fromthe bal ance in such enployer's
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experience rating account as of the previous June thirtieth, or
within a reasonable tine thereafter as may be fixed by
regul ation, fromthe foll ow ng table:

Percent age the Enpl oyer's Experience Rating

Account is to that Enployer's Average Annual Payr ol

o o~ WD

10
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25

Equal s or Exceeds Less Than Contri bution Rate
----- -27.0 9. 0%
-27.0 -26.0 8. 8%
-26.0 -25.0 8. 6%
-25.0 -24.0 8.4%
-24.0 -23.0 8.2%
-23.0 -22.0 8. 0%
-22.0 -21.0 7.8%
-21.0 -20.0 7.6%
-20.0 -19.0 7. 4%
-19.0 -18.0 7.2%
-18.0 -17.0 7.0%
-17.0 -16.0 6. 8%
-16.0 -15.0 6. 6%
-15.0 -14.0 6. 4%
-14.0 -13.0 6. 2%
-13.0 -12.0 6. 0%
-12.0 -11.0 5. 8%
-11.0 -10.0 5. 6%
-10.0 -9.0 5.4%
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11.0 11.5 1.1%
11.5 12.0 1. 0%
12.0 12.5 0. 9%
12.5 13.0 0. 8%
13.0 13.5 0. 6%
13.5 14.0 0. 4%
14.0 14.5 0. 3%
14.5 15.0 0. 2%
15.0 ---- 0. 0%

3. Notw thstanding the provisions of subsection 2 of
section 288.090, any enployer participating in a shared work pl an
under section 288.500, who has not had at |east twelve cal endar
nmont hs i medi ately preceding the cal cul ati on date throughout
whi ch his account could have been charged with benefits shal
have a contribution rate equal to the highest contribution rate
in the table in subsection 2 of this section, until such tinme as
hi s account has been chargeable with benefits for the period of
time sufficient to enable himto qualify for a conputed rate on
the sane basis as other enployers participating in shared work
pl ans.

4. For each second and subsequent year an enpl oyer's

experience rating exceeds less than a ninus twelve percentage as

conpared to that enployer's average annual payroll, the

contribution rate will be assessed an additional one-quarter

percent, until the contribution rate equals seven percent, at
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additi onal one-half percent, but at no point shall any

contribution rate exceed seven and one-half percent.

288.121. 1. On Cctober first of each cal endar year, if the
aver age bal ance, |ess any federal advances, of the unenpl oynent
conpensation trust fund of the four preceding quarters (Septenber
thirtieth, June thirtieth, March thirty-first and Decenber
thirty-first of the preceding cal endar year) is |less than four
hundred fifty mllion dollars, then each enployer's contribution
rate calculated for the four cal endar quarters of the succeeding
cal endar year shall be increased by the percentage determ ned
fromthe foll ow ng table:

Bal ance in Trust Fund

Per cent age

Less Than Equal s or Exceeds of Increase
[ $400, 000, 000] $450, 000, 000 [ $350, 000, 000] $400, 000, 000 10%
[ $350, 000, 000] $400, 000, 000 [ $300, 000, 000] $350, 000, 000 20%
[ $300, 000, 000] $350, 000, 000 30%

[ Notwi t hstanding the table in this section, each enployer's
contribution rate calculated for the four cal endar quarters of
cal endar year 1994 shall be increased by forty percent, instead
of thirty percent, as previously indicated in the table in this
section. After the forty percent increase, each enployer's

contribution rate for the four cal endar quarters of cal endar year
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1994 shall be increased by adding three-tenths of one percent.]

For cal endar years 2005, 2006, and 2007, the contribution rate of

any enpl oyer who i s paving the nmaxi num contri bution rate shall be

increased by forty percent, instead of thirty percent as

previously indicated in the table in this section.

2. For cal endar years 2005 and 2006, an enployer's total

contribution rate for those enployers nmintaining a positive

experience rating shall equal the enployer's contribution rate

plus a tenporary solvency charge of one-tenth of one percent

added to the contribution rate plus the increase authorized under

subsection 1 of this section. For cal endar years 2005 and 2006,

an _enployer's total contribution rate for those enpl oyers

mai ntai ni ng a neqgative experience rating shall equal the

enpl oyer's contribution rate plus a tenporary sol vency charge of

two-tenths of one percent added to the contribution rate plus the

i ncrease authorized under subsection 1 of this section. The

tenporary solvency charge shall expire upon the |last day of the

fourth cal endar quarter of 2006.

288.122. On Cctober first of each cal endar year, if the
aver age bal ance, |ess any federal advances, of the unenpl oynent
conpensation trust fund of the four preceding quarters (Septenber
thirtieth, June thirtieth, March thirty-first and Decenber
thirty-first of the preceding cal endar year) is nore than five
hundred mllion dollars, then each enployer's contribution rate

calcul ated for the four cal endar quarters of the succeeding
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cal endar year shall be decreased by the percentage determ ned
fromthe foll ow ng table:
Bal ance in Trust Fund

Per cent age

More Than But Less Than of Decrease
[ $500, 000, 000 $600, 000, 000]
$600, 000, 000 $750, 000, 000 7%

[ $600, 000, 000]

$750, 000, 000 12%

Notwi t hstanding the table in this section, if the balance in the
unenpl oynent i nsurance conpensation trust fund as calculated in
this section is nore than [six] seven hundred fifty mllion
dol l ars, the percentage of decrease of the enployer's
contribution rate calculated for the four cal endar quarters of
t he succeedi ng cal endar year shall be no greater than ten percent
for any enpl oyer whose cal cul ated contribution rate under section
288.120 is six percent or greater

288.128. 1. In addition to all other contributions due
under this chapter, if the fund is utilizing noneys advanced by
the federal governnment under the provisions of 42 U S. C A ,

section 1321 pursuant to section 288.330, or if the fund is not

utilizing moneys advanced by the federal qgovernnent, then from

the proceeds of credit instrunments issued under section 288. 330,

or fromthe noneys advanced under financi al aqreenments under
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subdi vi sion (16) of subsection 2 of section 288.330, or a

conbi nation of credit instrunents proceeds and noneys advanced

under financial agreenents, each enployer shall be assessed an

anount solely for the paynent of interest due on such federa

advancenents, or if the fund is not utilizing noneys advanced by

the federal governnent, or in the case of issuance of credit

instrunents for the paynent of the principal, interest, and

adm ni strative expenses related to such credit instrunents, or in

the case of financial agreenents for the paynent of principal,

interest, and adm nistrative expenses related to such financial

agreenents, or in the case of a conbination of credit instrunents

and financial agreenents for the paynent of principal, interest,

and adni ni strative expenses for both. The rate shall be

determ ned by dividing the interest due on federal advancenents

or if the fund is not utilizing noneys advanced by the federal

governnent, then the principal, interest, and adm nistrative

expenses related to credit instruments, or the principal,

interest, and admi nistrative expenses related to financi al

agreenent s under subdi vision (16) of subsection 2 of section

288.330, or the principal, interest, and adm nistrative expenses

related to a conbination of credit instrunents and financi al

agreenents by ninety-five percent of the total taxable wages paid
by all M ssouri enployers in the precedi ng cal endar year. Each
enpl oyer's proportionate share shall be the product obtained by

mul ti plying such enployer's total taxable wages for the preceding
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cal endar year by the rate specified in this section. Each

enpl oyer shall be notified of the anmount due under this section
by June thirtieth of each year and such anmount shall be

consi dered delinquent thirty days thereafter. The noneys

coll ected fromeach enployer for the paynment of interest due on

f ederal advances, or if the fund is not utilizing noneys advanced

by the federal governnent, then the paynent of principal,

interest, and adm nistrative expenses related to credit

i nstrunents, or the paynent of the principal, interest, and

adm ni strative expenses related to financial agreenents under

subdi vi sion (16) of subsection 2 of section 288.330, or the

paynent of the principal, interest, and adninistrative expenses

related to a conbination of credit instrunents and financi al

agreenents, shall be deposited in the special enploynent security

f und.

2. |If on Decenber thirty-first of any year the noney
col l ected under this section exceeds the amount of interest due
on federal advancenents by one hundred thousand dollars or nore,

t hen each enpl oyer's experience rating account shall be credited
wi th an amount which bears the sane ratio to the excess noneys
col |l ected under this section as that enployer's paynent collected
under this section bears to the total anount collected under this
section. Further, if on Decenber thirty-first of any year the
noneys col |l ected under this section exceed the anpbunt of interest

due on the federal advancenents by |less than one hundred thousand
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dol l ars, the bal ance shall be transferred fromthe special

enpl oynment security fund to the Secretary of the Treasury of the
United States to be credited to the account of this state in the
unenpl oynent trust fund.

288. 175. 1. Not wi t hst andi ng any ot her provisions to the

contrary, the division may coll ect any debt by interception of

the debtor's federal incone tax refund, in the manner and to the

extent allowed by federal |aw

2. "Debt" shall nean any established overpaynment or sum

past due that is legally owed and enforceabl e under the M ssour

enpl oynent _security |l aw, which has accrued through contract or

operation of | aw and whi ch has becone final under state | aw and

renmni ns uncol |l ect ed.

3. "Debtor" shall nean any individual, sole proprietorship,

partnership, corporation, limted liability conpany, or other

|l egal _entity owi ng a debt.

288.190. 1. The director shall designate an inparti al
referee or referees to hear and deci de disputed determ nations,
clainms referred pursuant to subsection 2 of section 288.070, and
petitions for reassessnent. No enpl oyee of the division shal
partici pate on behalf of the division in any case in which the
di vision enployee is an interested party.

2. The manner in which disputed determ nations, referred
clainms, and petitions for reassessnent shall be presented and the

conduct of hearings shall be in accordance with regul ations
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prescribed by the division for determning the rights of the
parties, whether or not such regulations conformto common | aw or
statutory rules of evidence and other technical rules of
procedure. Wen the sane or substantially simlar evidence is
rel evant and material to the matters in issue in clains by nore
than one individual or in clainms by a single individual in
respect to two or nore weeks of unenpl oynent, the sane tinme and
pl ace for considering each such claimor clainms may be fixed,
hearings thereon jointly conducted, a single record of the
proceedi ngs made, and evi dence introduced with respect to one
proceedi ng considered as introduced in the others, if in the

j udgnment of the appeals tribunal or the conm ssion having
jurisdiction of the proceedi ng such consolidation woul d not be
prejudicial to any party. A full and conplete record shall be
kept of all proceedings in connection with a disputed

determ nation, referred claim or petition for reassessnent. The
appeal s tribunal shall include in the record and consi der as
evidence all records of the division that are material to the
issues. All testinony at any hearing shall be recorded but need
not be transcribed unless the matter is further appeal ed.

3. Unless an appeal on a disputed determ nation or referred
claimis wthdrawn, an appeals tribunal, after affording the
parti es reasonabl e opportunity for fair hearing, shall affirm
nodi fy, or reverse the determ nation of the deputy, or shal

remand the matter to the deputy with directions. |In addition, in
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any case wherein the appellant, after having been duly notified
of the date, tinme, and place of the hearing, shall fail to appear
at such hearing, the appeals tribunal nmay enter an order
di sm ssing the appeal. The director may transfer to another
appeal s tribunal the proceedings on an appeal determ nation
before an appeals tribunal. The parties shall be duly notified
of an appeals tribunal's decision or order, together with its
reason therefor, which shall be deened to be the final decision
or order of the division unless, within thirty days after the
date of notification or mailing of such decision, further appeal
is initiated pursuant to section 288.200; except that, wthin
thirty days of either notification or mailing of the appeals
tribunal's decision or order, the appeals tribunal, on its own
noti on, may reconsider any decision or order when it appears that
such reconsideration is essential to the acconplishnment of the
obj ect and purpose of this | aw

4. Unless a petition for reassessnent is wthdrawn or is
al l oned wi thout a hearing, the petitioners shall be given a
reasonabl e opportunity for a fair hearing before an appeal s
tri bunal upon each such petition. The appeals tribunal shal
pronptly notify the interested parties of its decision upon such
petition together with its reason therefor. |In addition, in any
case wherein the appellant, after having been duly notified of
the date, tinme, and place of the hearing, shall fail to appear at

such hearing, the appeals tribunal nmay enter an order dism ssing
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the appeal. 1In the absence of the filing of an application for
revi ew of such decision, the decision, whether it results in a
reassessnment or otherwi se, shall becone final thirty days after
the date of notification or mailing thereof; except that, wthin
thirty days of either notification or mailing of the appeals
tribunal's decision or order, the appeals tribunal, on its own
noti on, may reconsider any decision or order when it appears that
such reconsideration is essential to the acconplishnment of the
obj ect and purposes of this | aw

5. Any party subject to any decision of an appeals tribunal

pursuant to this chapter has a right to counsel, the right to

desi gnate a representative, including but not limted to a

certified public accountant or human resource professional to

represent the party at any hearing, and shall be notified prior

to a hearing conducted pursuant to this chapter that a decision
of the appeals tribunal is presunptively conclusive for the
pur poses of this chapter as provided in section 288. 200.

288.290. 1. There is hereby established as a special fund,
separate and apart fromall public noneys or funds of this state,
an "Unenpl oynent Conpensati on Fund", which shall be adm ni stered
by the division exclusively for the purposes of this law. This
fund shall consist of:

(1) Al contributions and paynents in |lieu of contributions
coll ected under this |aw

(2) Interest earned upon any noneys in the fund;
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(3) Any property or securities acquired through the use of
noneys bel onging to the fund;

(4) Al earnings of such property or securities;

(5) Al voluntary contributions permtted under the |aw
and

(6) Al funds set aside or appropriated by the Congress of
the United States or any federal agency, to be deposited to the
fund. Al noneys in the funds shall be m ngled and undi vi ded,
except that all noney credited to this state's account in the
Unenpl oynment Trust Fund pursuant to Section 903 of the Soci al
Security Act, as anended, and which has been appropriated for

expenses of adm nistration, shall be used only for the purposes

set out in subsection 5 of this section and shall not be incl uded

in the cash bal ance in the unenpl oynment conpensation fund for the
pur poses of sections 288.100 and 288. 113 to 288. 126.

2. The director shall designate a treasurer and custodi an
of the fund and he or she shall adm nister the fund and shal
i ssue his or her warrants upon it in accordance with such
regul ations as the director shall prescribe. He or she shal
mai ntain within the fund three separate accounts:

(1) A clearing account;

(2) An unenpl oynent trust fund account; and

(3) A benefit account.

To ensure that unenpl oynent conpensation trust fund npbneys are
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not diverted and are utilized only for the purposes authorized no

other fund shall be established with increased enpl oyer taxes

that are offset by a reduction of unempl oynent contri butions.

3. Al noneys payable to the fund, upon their receipt by
the division, shall inmmediately be deposited in the clearing
account. Refunds of contributions or paynents nade necessary
under the provisions of sections 288.140 and 288. 340 nmay be paid
fromthe clearing account or the benefit account. After
cl earance, all noneys in the clearing account shall be
i medi ately deposited with the Secretary of the Treasury of the
United States of America to the credit of the account of this
state in the Unenpl oynent Trust Fund, established and mai ntai ned
pursuant to Section 904 of the Social Security Act, as anended,
any provisions of lawin this state relating to the deposit,
adm ni stration, release, or disbursenent of state noneys in the
possessi on or custody of the state treasurer to the contrary
notw t hstandi ng. The benefit account shall consist of all noneys
requi sitioned fromthe Mssouri account in the federal
Unenpl oynment Trust Fund. Except as otherw se provided, noneys in
the clearing and benefit accounts may be deposited in any bank or
public depositary in which general funds of the state may be
deposited, but no public deposit insurance charge or prem um
shal |l be paid out of the fund. Mneys in the clearing and
benefit accounts shall not be comm ngled with other state funds

but shall be maintained in separate accounts on the books of the
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depositary bank. Al funds required by this |law to be deposited
in any state depositary shall be secured by such depositary to
the sane extent and in the sane manner as is or may hereafter be
required by section 30.270, RSWMb, and all the anmendnents thereto;
provi ded, that the division shall do those acts directed to be
done by the governor, attorney general and state treasurer, or
any of them under section 30.270, RSMo, which are not
inconsistent with the other provisions of this law. Coll ateral

pl edged for this purpose shall be kept separate and distinct from
any collateral pledged to secure other funds of the state, or, if
conbi ned, shall be first used to satisfy and nake whol e the
accounts herein established. The treasurer shall give a separate
bond condi ti oned upon the faithful performance of his or her
duties as custodian of the fund in an anpbunt not to exceed
twenty-five thousand dollars and in the form prescribed by | aw or
approved by the attorney general. Prem uns for such bonds shal
be paid fromthe adm nistration fund. Al suns recovered for

| osses sustained by the fund shall be deposited therein.

4. Moneys shall be requisitioned fromthe M ssouri account
in the federal Unenploynent Trust Fund solely for the paynent of
benefits or for refunds of contributions or payments in |ieu of
contributions in accordance with regul ations prescribed by the
director, except that noney credited to this state's account
pursuant to Section 903 of the Social Security Act, as anended,

shal | be used exclusively as provided in subsection 5 of this
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section. The director shall fromtinme to tinme requisition from
t he federal Unenploynent Trust Fund such anounts, not exceeding
the amounts standing to the M ssouri account therein, as he or
she deens necessary for the paynent of benefits and refunds for a
reasonabl e future period. Upon its receipt the treasurer shal
deposit such noney in the benefit account and shall issue his or
her warrants for the paynent of benefits solely fromsuch benefit
account. Expenditures of such noneys in the benefit account and
refunds fromthe clearing account shall not be subject to any
provi sions of |aw requiring specific appropriations or other
formal release by state officers of noneys belonging to this
state in their custody. All warrants issued by the treasurer for
t he paynment of benefits and refunds shall bear the signature of
the treasurer and the countersignature of the director or other
duly authorized division representative. Any bal ance of noneys
requi sitioned fromthe federal Unenploynent Trust Fund which
remai ns uncl ained or unpaid in the benefit account after the
expiration of the period for which such suns were requisitioned
shal |l either be deducted fromestimates for, and nay be utilized
for the paynent of, benefits during succeeding periods, or, in

t he discretion of the director, shall be redeposited with the
Secretary of the Treasury of the United States of America to the
credit of the Mssouri account in the federal Unenploynent Trust
Fund as provided in subsection 3 of this section.

5. (1) Money credited to the account of this state in the
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Unenpl oynment Trust Fund by the Secretary of the Treasury of the
United States of Anerica pursuant to Section 903 of the Soci al
Security Act, as anended, may be requisitioned and used for the
paynment of expenses incurred for the admnistration of this |aw
pursuant to a specific appropriation by the |egislature, provided
that the expenses are incurred and the noney is requisitioned as
needed after the enactnment of an appropriation | aw which:

(a) Specifies the purpose for which such noney is
appropriated and the anmounts appropriated therefor;

(b) Limts the period within which such noney may be
obligated to a period ending not nore than two years after the
date of the enactnent of the appropriation |aw, and

(c) Limts the amount which may be obligated during a
twel ve-nont h peri od beginning on July first and ending on the
next June thirtieth to an anmobunt which does not exceed the anount
by which the aggregate of the anpbunt transferred to the account
of this state in the Unenpl oynment Trust Fund pursuant to
subsections (a) and (b) of Section 903 of the Social Security
Act, as anended, exceeds the aggregate of the anounts used by
this state pursuant to this subsection and charged agai nst the
amounts transferred to the account of this state in the
Unenpl oynment Trust Fund.

(2) The use of the noney referred to in subdivision (1) of
this subsection shall be accounted for in accordance with

standards established by the Secretary of Labor.
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(3) For purposes of subdivision (1) of this subsection,
amounts used by this state for adm ni stration shall be chargeabl e
agai nst transferred amounts at the exact tinme the obligation is
entered into.

(4) Money credited to the account of this state pursuant to
Section 903 of the Social Security Act, as anmended, may not be
wi t hdrawn or used except for the paynent of benefits and for the
paynent of expenses for the adm nistration of this |aw and of
public enploynment offices pursuant to this subsection.

(5) Money appropriated as provided under subdivision (1) of
this subsection for the paynment of expenses of adm nistration
shall be requisitioned as needed for the paynment of obligations
i ncurred under such appropriation and, upon requisition, shall be
deposited in the unenpl oynent conpensation adm nistration fund
from whi ch such paynents shall be nade. Mney so deposited
shall, until expended, remain a part of the unenpl oynent
conpensation fund and, if it will not be expended, shall be
returned pronptly to the account of this state in the
Unenpl oynment Trust Fund.

(6) Mney credited to the account of the state in the
federal Unenpl oynment Trust Fund by the Secretary of the Treasury
of the United States of Anerica pursuant to Title 42, Section 903
of the Social Security Act with respect to the federal fiscal
years 1999, 2000 and 2001, shall be used solely for the

adm ni stration of the unenpl oynent conpensation program
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6. The provisions of subsections 1, 2, 3, 4, and 5 of this
section, to the extent that they relate to the federa
Unenpl oynment Trust Fund, shall be operative only so | ong as such
federal Unenploynment Trust Fund continues to exist and so |ong as
the Secretary of the Treasury of the United States of Anmerica
continues to nmaintain a separate book account of all funds
deposited therein by contributions fromenployers of this state
for benefit purposes, and by noney credited pursuant to Section
903 of the Social Security Act, as anended, together with a
proportionate share of the earnings apportioned to the M ssour
account of such federal Unenpl oynent Trust Fund, from which no
other state is permtted to make or authorize wthdrawals. |If
and when such Unenpl oynment Trust Fund ceases to exist, or such
separate book account is no |longer naintained, all noneys,
properties, or securities therein belonging to the unenpl oynent
conpensation fund of this state shall be transferred to the
treasurer of the unenploynment conpensation fund, who shall hold,
invest, transfer, sell, deposit, and rel ease such noneys,
properties or securities in a manner approved by the director in
accordance with the provisions of this [aw, provided, that such
nmoneys shall be invested in the follow ng readily marketabl e
cl asses of securities: bonds or other interest-bearing
obligations of the United States of America, or securities on
whi ch the payment of principal and interest are guaranteed by the

United States of America, and bonds or other interest-bearing
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obligations of the state of M ssouri; and provided, further, that
such investnents shall at all tines be so made that all the
assets of the fund shall always be readily convertible into cash
when needed for the paynent of benefits. The treasurer shal

di spose of securities or other properties belonging to the

unenpl oynent conpensation fund only under the direction of the
director.

7. Notw thstanding any other provision of this |law any
interest or penalties found to have been erroneously collected
and which is ordered to be refunded shall, if paid into the
unenpl oynent conpensation fund, be refunded out of the
unenpl oynent conpensation fund and, if paid into the special
enpl oynment security fund, shall be refunded out of the special
enpl oynent security fund; except that, in the event any interest
and penalties paid into the unenpl oynent conpensation fund shal
be transferred to the special enploynent security fund, the
refund of any such interest and penalties shall be nade fromthe
speci al enpl oynent security fund.

288.310. 1. There is hereby created in the state treasury
a special fund to be known as the "Special Enploynent Security
Fund". All interest and penalties collected under the provisions
of this law, including noneys collected pursuant to section
288. 128 for the paynment of interest due on federal advances

recei ved pursuant to section 288.330, or if the fund is not

utilizing nmoneys advanced by the federal qgovernnent, then the
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paynent of principal, interest, and adm nistrative expenses

related to credit instrunents issued under section 288.330, or

the paynent of the principal, interest, and adm nistrative

expenses related to financial agreenents under subdivision (16)

of subsection 2 of section 288.330, or the paynent of the

principal, interest, and adnmnistrative expenses related to a

conbi nation of credit instrunents and fi nanci al adgreenents shal

be paid into this fund. The noneys coll ected pursuant to section
288. 128 shall be used [exclusively] for the paynent of interest
due on federal advances received pursuant to section 288.330, or

if the fund is not utilizing noneys advanced by the federal

governnent, then the paynent of principal, interest, and

adm ni strative expenses related to credit instrunments issued

under that section, or the paynent of principal, interest, and

adm ni strative expenses related to financial agreenents under

subdi vi sion (16) of subsection 2 of section 288.330, or the

paynent of the principal, interest, and adninistrative expenses

related to a conbination of credit instrunents and financi al

agreenents. Such noneys, except for noneys collected pursuant to

section 288.128, shall not be expended or available for
expenditure in any manner which would permt their substitution
for, or a corresponding reduction in, federal funds which would
in the absence of such noney be avail able to finance expenditures
for the adm nistration of the enploynment security |aw, but

nothing in this section shall prevent such noneys, except for
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noneys col |l ected pursuant to section 288.128, from being used as
a revolving fund, to cover expenditures, necessary and proper
under the law, for which federal funds have been duly requested
but not yet received, subject to the charging of such

expendi tures agai nst such funds when received. Subject to the
approval of the director of the departnment of |abor and
industrial relations, the noneys in this fund, except for noneys
col l ected pursuant to section 288.128, shall be used by the
departnment of |abor and industrial relations for the paynment of
costs of adm nistration which are found not to have been properly
and validly chargeabl e agai nst federal grants or other funds
received for or in the unenpl oynent conpensation adm nistration
fund. Such noneys, except for noneys collected pursuant to
section 288.128, shall be available either to satisfy the
obligations incurred by the departnent of |abor and industrial
relations for the division directly or by requesting the board of
fund comm ssioners to transfer the required amount fromthe
speci al enpl oynent security fund to the unenpl oynent conpensation
adm ni stration fund. The board of fund comm ssioners shall upon
receipt of a witten request of the departnment of |abor and
industrial relations make any such transfer. No expenditures of
this fund or transfer herein provided, except for noneys
col |l ected pursuant to section 288.128, shall be made unl ess and
until the director of the departnent of |abor and industri al

relations finds that no other funds are available or can properly
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be used to finance such expenditures, except that as hereinafter
aut hori zed expenditures from such fund may be nade for the

pur pose of acquiring |lands and buil dings, or for the erection of
bui l di ngs on | ands so acquired, which are deened necessary by the
director of the departnment of |abor and industrial relations for
the proper administration of this aw The director of the
departnent of |abor and industrial relations shall order the
transfer of such funds or the paynent of any such obligation and
such funds shall be paid by the state treasurer on requisitions
drawn by the director of the departnment of |abor and industri al
relations directing the state auditor to issue his or her warrant
therefor. Any such warrant shall be drawn by the state auditor
based upon bills of particulars and vouchers certified by an

of ficer or enployee designated by the director of the departnent
of labor and industrial relations. Such certification shall
anong other things include a duly certified copy of the director
of the departnent of |abor and industrial relations' findings
herei nbefore referred to. The noneys in this fund, except for
noneys col |l ected pursuant to section 288.128, are hereby
specifically nmade available to replace, within a reasonable tineg,
any noneys received by this state pursuant to section 302 of the
Federal Social Security Act (42 U.S.C. A Sec. 502), as anended,
whi ch, because of any action or contingency, have been | ost or
have been expended for purposes other than, or in anobunts in

excess of, those necessary for the proper admnistration of the

111



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

enpl oynment security law. The noneys in this fund shall be
continuously available to the director of the departnent of | abor
and industrial relations for expenditure in accordance with the
provisions of this section and shall not |apse at any tinme or be
transferred to any other fund except as herein provided.

2. The director of the departnent of |abor and industri al
rel ati ons, subject to the approval of the board of public
bui l di ngs, is authorized and enpowered to use all or any part of
the funds in the special enploynent security fund, except for
noneys col | ected pursuant to section 288.128, for the purpose of
acquiring suitable office space for the division by way of
purchase, |ease, contract or in any other manner, including the
right to use such funds or any part thereof to purchase | and and
erect thereon such buildings as he or she shall deem necessary or
to assist in financing the construction of any buil ding erected
by the state of Mssouri or any of its agencies wherein avail able
space will be provided for the division under |ease or contract
bet ween the departnent of | abor and industrial relations and the
state of M ssouri or such other agency. The director of the
departnment of |abor and industrial relations may transfer from
t he unenpl oynent conpensation adm nistration fund to the speci al
enpl oynent security fund anmounts not exceeding funds specifically
avai l able to the departnent of |abor and industrial relations for
t hat purpose, equivalent to the fair reasonable rental val ue of

any |l and and buildings acquired for its use until such tinme as
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the full anpbunt of the purchase price of such |and and buil di ngs
and such cost of repair and mai ntenance thereof as was expended
fromthe special enmploynment security fund has been returned to
such fund.

3. The director of the departnment of |abor and industri al
relations may al so transfer fromthe unenpl oynent conpensati on
adm nistration fund to the special enploynent security fund
anounts not exceeding funds specifically available to the
departnent of |abor and industrial relations for that purpose,
equivalent to the fair reasonable rental value of space used by
t he departnent of |abor and industrial relations in any building
erected by the state of Mssouri or any of its agencies until
such time as the departnent of |abor and industrial relations'
proportionate anmount of the purchase price of such building and
t he departnent of |abor and industrial relations' proportionate
anount of such costs of repair and nmai ntenance thereof as was
expended fromthe special enploynent security fund has been
returned to such fund.

288.330. 1. Benefits shall be deened to be due and payabl e
only to the extent that noneys are available to the credit of the
unenpl oynment conpensation fund and neither the state nor the
di vision shall be liable for any anobunt in excess of such suns.

[ Neither the state of M ssouri, nor any person or agency acting
for it, may under any circunstance, by issuing bonds or otherw se

borrow noney from any source whatsoever to pay benefits
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her eunder, except as provided in 42 U S.C A Section 1321.] The
governor is authorized to apply for an advance to the state
unenpl oynent fund and to accept the responsibility for the
repaynment of such advance [in accordance with the conditions
specified in Title XII of the Social Security Act, as anmended, ]
in order to secure to this state and its citizens the advant ages

avai |l abl e under the provisions of [such title] federal |aw

2. (1) The purpose of this subsection is to provide a

met hod of financing the repl enishnent of the state's unenpl oynent

conpensation fund as an alternative to borrowi ng or obtaining

advances fromthe federal unempl oynent trust fund or for

refinancing those | oans or advances, and to provide a nethod

t hrough which the state may continue its unenpl oynent

conpensation programat the | east possible cost to the state and

its enpl oyers.

(2) For the purposes of this subsection, "credit

instrunent"” neans any type of borrowi ng obligation issued under

this section, including any bonds, comercial line of credit

note, tax anticipation note or sinmlar instrunment.

(3) The board of fund conmissioners is authorized to issue,

sell, and deliver and execute credit instruments which shal

mature no later than five years after issuance in the nane of the

commi ssion in an anmount determ ned by the conm ssion not to

exceed a total of four hundred fifty mllion dollars of

i ndebt edness that results in reducing or avoiding the need to
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borrow or obtain an advance under 42 U.S.C. Section 1321, or any

simlar federal leqgislation, or in an anbunt necessary to

refinance any borrowi ng or advance previously nmade by the state

for those purposes. The comission shall make an affirmative

finding that the issuance of credit instrunents for the purposes

established in this section results in a savings to the state and

its enpl oyers.

(4) The commi ssion shall provide for the payment of the

principal of the credit instrunents, any redenption prem uns, the

interest, and costs attributable to the credit instruments being

i ssued or outstanding as provided in this subsection and in

section 288.310. Unl ess the conmi ssion directs otherwi se, the

credit instrunments shall be repaid in the sane tine frane and in

the sane anmpbunts as would be required for | oans issued pursuant

to 42 U.S.C. Section 1321: however, in no case shall bond

i ndebt edness conti nue beyond five consecutive years.

(5) The commission may irrevocably pl edge noney received

fromthe contributions received under section 288.128 as revenue

for the payment of credit instrunents and deposited in an account

created for such purpose in the special enploynent security fund

or other noney legally available to it.

(6) Credit instrunments issued under this section shall not

constitute debts of this state or of any agency, political

corporation, or political subdivision of this state and are not a

pl edge of the faith and credit of this state or of any of those
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governnental entities. Credit instrunents are payable only from

revenue provided for under this chapter. Credit instrunents

shall contain a statenent to the effect that:

(a) Neither the state nor any agency, political

corporation, or political subdivision of the state shall be

obligated to pay the principal or interest on the credit

instrunents except as provided by this section; and

(b) Neither the full faith and credit nor the taxing power

of the state nor any agency, political corporation, or political

subdi vision of the state is pledged to the paynent of the

principal, premum if any, or interest on the credit instrunents

except as provided by this section.

(7) The owner of any credit instruments issued under this

section shall at the tine of purchase agree to waive any right of

recovery and forever hold harnless the state and any agency,

political corporation, or political subdivision thereof. The

debt owner shall agree the sole source of revenue for repaynent

of such credit instrunents shall be those revenues derived from

contributions received under section 288.128.

(8) The state pledges and agrees with the owners of any

credit instruments provided and issued under this section that

the state will not limt or alter the rights vested in the

comm ssion to fulfill the terns of any agreenents nade with the

owners or in any way inpair the rights and renedies of the owners

until the credit instrunents are fully discharged except as
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provided by this section.

(9) The commi ssion may provide for the flow of funds and

t he establishnent and nmi ntenance of separate accounts within the

speci al enployment security fund, including the interest and

sinki ng account, the reserve account, and other necessary

accounts, and may nmake additional covenants with respect to the

credit instrunments in the docunents, including the authorization

of the issuance of credit instruments as well as refunding credit

instrunents, as applicable. The resolutions authorizing the

credit instruments nmay al so prohibit the further issuance of

credit instruments or other obligations payable from appropri ated

noneys or nmay reserve the right to issue additional credit

instrunents to be payable from appropriated noneys on a parity

with or subordinate to the lien and pledge in support of the

credit instruments being issued and nay contain other provisions

and covenants as deternined by the conmni ssion.

(10) The conmission may issue credit instrunents to refund

all or any part of the outstanding borrowi ng i ssued under this

section including matured but unpaid interest.

(11) The credit instrunents issued by the commi ssion, any

transaction relating to the credit instrunents, and profits nade

fromthe issuance of credit are free fromtaxation by the state

or by any nunicipality, court, special district, or other

political subdivision of the state.

(12) As deternined necessary by the conmmi ssion the proceeds
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of the credit instrunents |l ess the cost of issuance shall be

placed in the state's unenpl oynent conpensation fund and nmay be

used for the purposes for which that fund nay otherw se be used.

|f those net proceeds are not placed imediately in the

unenpl oynent compensati on fund they shall be held in the special

enpl oynent _security fund in an account designated for that

pur pose until they are transferred to the unenpl oyment

conpensation fund.

(13) The conmi ssion may enter into any contract or

agreenent, including fixed and/or variable rate options, as

deened necessary or desirable to effectuate cost effective

financi ng hereunder. Such agreenents may al so include credit

enhancenent, credit support, or interest rate protection

agreenents. Any fees or costs associated with such agreenents

shall be deened adnministrative expenses for the purposes of

cal cul ating assessnents relating to paynent of the principal,

interest, and adm nistrative expenses related to credit

i nstrunents pursuant to the provisions of section 288.128.

(14) To the extent this section conflicts with other | aws

the provisions of this section prevail. This section shall not

be subject to the provisions of sections 23.250 to 23.298, RSM.

(15) If the United States Secretary of Labor holds that a

provision of this subsection does not conformwith a federal

statute or would result in the loss to the state of any federal

funds otherwi se available to it the conmi ssion may adni ni ster
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this subsection to conformwith the federal statute until the

general assenbly neets in its next reqular session and has an

opportunity to anend this subsection.

(16) (a) As used in this subdivision the term"I ender"

means any state or national bank.

(b) The commission is authorized to enter financial

agreenents with any lender that result in reducing or avoiding

the need to borrow or obtain an advance under 42 U.S.C. Section

1321, or any simlar federal leqgislation. The total anopbunt of

t he outstandi ng obligation under the agreement shall not exceed

the difference of four hundred fifty mllion dollars and the debt

i ndebt edness incurred under this subsection. I n no instance

shall such i ndebtedness under any financial aqreenent conti nue

for nore than five consecutive vyears. Repayment of obligations

to |l enders shall be made fromthe special enploynent security

fund, section 288. 310.

(17) The provisions of sections 23.250 to 23.298, RSM,

shall not apply to the provisions of subsection 2 of this

section.

3. In event of the suspension of this |aw, any unobligated
funds in the unenpl oynent conpensation fund, and returned by the
United States Treasurer because such Federal Social Security Act
is inoperative, shall be held in custody by the treasurer and
under supervision of the division until the |egislature shal

provide for the disposition thereof. |In event no disposition is
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made by the legislature at the next regular neeting subsequent to
suspension of said law, then all unobligated funds shall be
returned ratably to those who contributed thereto.

288.380. 1. Any agreenent by a worker to waive, release,
or commute such worker's rights to benefits or any other rights
pursuant to this chapter, or pursuant to an enploynent security
| aw of any other state or of the federal government shall be
void. Any agreenent by a worker to pay all or any portion of any
contributions required shall be void. No enployer shall directly
or indirectly nmake any deduction fromwages to finance the
enpl oyer's contributions required fromhimor her, or accept any
wai ver of any right pursuant to this chapter by any individual in
his or her enpl oy.

2. No enploying unit or any agent of an enploying unit or
any other person shall make a false statenent or representation
knowing it to be false, nor shall knowingly fail to disclose a
material fact to prevent or reduce the paynent of benefits to any
i ndi vidual, nor to avoid becom ng or remaining an enpl oyer, nor
to avoid or reduce any contribution or other paynent required
fromany enploying unit, nor shall wllfully fail or refuse to
make any contributions or paynents nor to furnish any required
reports nor to produce or permt the inspection or copying of
required records. Each such requirenent shall apply regardless
of whether it is a requirenment of this chapter, of an enpl oynent

security law of any other state or of the federal governnent.
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3. No person shall nake a fal se statenent or representation
knowing it to be false or knowingly fail to disclose a materi al
fact, to obtain or increase any benefit or other paynent
pursuant to this chapter, or under an enploynment security |aw of
any other state or of the federal government either for hinself
or herself or for any other person.

4. No person shall w thout just cause fail or refuse to
attend and testify or to answer any lawful inquiry or to produce
books, papers, correspondence, nenoranda, and other records, if
it is in such person's power so to do in obedience to a subpoena
of the director, the conm ssion, an appeals tribunal, or any duly
aut hori zed representative of any one of them

5. No individual claimng benefits shall be charged fees of
any kind in any proceeding pursuant to this chapter by the
division, or by any court or any officer thereof. Any individual
claimng benefits in any proceeding before the division or a
court may be represented by counsel or other duly authorized
agent; but no such counsel or agents shall either charge or
receive for such services nore than an anount approved by the
di vi si on.

6. No enployee of the division or any person who has
obtained any list of applicants for work or of claimants for or
reci pients of benefits pursuant to this chapter shall use or
permt the use of such lists for any political purpose.

7. Any person who shall willfully violate any provision of
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this chapter, or of an enploynent security |aw of any other state
or of the federal governnent or any rule or regulation, the
observance of which is required under the ternms of any one of
such laws, shall upon conviction be deened guilty of a
m sdeneanor and shall be punished by a fine of not |ess than
fifty dollars nor nore than one thousand dollars, or by
i mprisonnment in the county jail for not nore than six nonths, or
by both such fine and inprisonnment, and each such violation or
each day such violation continues shall be deened to be a
separate of fense.

8. In case of contumacy by, or refusal to obey a subpoena
i ssued to, any person, any court of this state within the
jurisdiction of which the inquiry is carried on, or within the
jurisdiction of which the person guilty of contumacy or refusal
to obey is found or resides or transacts business, upon
application by the director, the comm ssion, an appeals tribunal,
or any duly authorized representative of any one of them shal
have jurisdiction to issue to such person an order requiring such
person to appear before the director, the conm ssion, an appeal s
tribunal or any duly authorized representative of any one of
them there to produce evidence if so ordered or there to give
testinony touching the matter under investigation or in question;
and any failure to obey such order of the court may be punished
by the court as a contenpt thereof.

9. (1) Any individual who receives unenpl oynent benefits
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by intentionally mi srepresenting, msstating, or failing to

disclose any material fact has commtted fraud. After the

di scovery of facts indicating fraud, a deputy shall make a

witten deternmination that the individual obtained unenpl oynent

benefits by fraud and that the individual nust pronptly repay the

unenpl oynent benefits to the fund. In addition, the deputy shal

assess a penalty equal to double the anount fraudul ently

obt ai ned. |f division records indicate that the individual had a

pri or established overpaynent due to fraud, the deputy shall, on

the present overpaynent, assess a penalty equal to double the

amount fraudul ently obtained.

(2) Unless the individual within thirty cal endar days after

noti ce of such determ nation of overpaynent by fraud is either

delivered in person or mailed to the | ast known address of such

i ndividual files an appeal from such deternmination, it shall be

final. Proceedi ngs on the appeal shall be conducted in

accordance with section 288.190.

(3) |If the individual fails to repay the unenpl oynment

benefits and penalty, assessed as a result of the deputy's

deternination that the individual obtained unempl oynent benefits

by fraud, such sumshall be collectible in the manner provided in

sections 288.160 and 288.170 for the collection of past due

contributions. If the individual fails to repay the unenpl oynent

benefits that the individual obtained by fraud, the division may

offset fromany future unenploynment benefits otherw se payabl e
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t he anpunt of the overpaynent. Future benefits nay not be used

to offset the penalty due. Money received in repaynent of

fraudul ently obtai ned unenpl oynent benefits and penalties shal

first be applied to the unempl oynent benefits overpaid, then to

the penalty anount due. Paynents made toward the penalty anpunt

due shall be credited to the special enploynent security fund.

(4) |If fraud or evasion on the part of any enployer is

di scovered by the division, the enployer will be subject to the

fraud provisions of subsection 4 of section 288. 160.

(5) The provisions of this subsection shall becone

effective July 1. 2005.

10. An individual who wllfully fails to disclose amounts
earned during any week with respect to which benefits are clained
by himor her, wllfully fails to disclose or has falsified as to
any fact which would have disqualified himor her or rendered him
or her ineligible for benefits during such week, or wllfully
fails to disclose a material fact or nakes a fal se statenent or
representation in order to obtain or increase any benefit
pursuant to this chapter, shall forfeit all of his or her benefit
rights, and all of his or her wage credits accrued prior to the
date of such failure to disclose or falsification shall be
cancel ed, and any benefits which m ght otherw se have becone
payable to himor her subsequent to such date based upon such
wage credits shall be forfeited; except that, the division my,

upon good cause shown, nodify such reduction of benefits and
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cancel l ation of wage credits. It shall be presumed that such
failure or falsification was willful in any case in which an
i ndi vidual signs and certifies a claimfor benefits and fails to
di sclose or falsifies as to any fact relative to such claim

[10.] 11. (1) Any assignnent, pledge, or encunbrance of
any rights to benefits which are or may becone due or payable
pursuant to this chapter shall be void; and such rights to
benefits shall be exenpt fromlevy, execution, attachnent, or any
ot her renedy what soever provided for the collection of debt; and
benefits received by any individual, so |long as they are not
m ngl ed with other funds of the recipient, shall be exenpt from
any renmedy whatsoever for the collection of all debts except
debts incurred for necessaries furnished to such individual or
the individual's spouse or dependents during the time such
i ndi vi dual was unenpl oyed. Any waiver of any exenption provided
for in this subsection shall be void; except that this section
shal |l not apply to:

(a) Support obligations, as defined pursuant to paragraph
(g) of subdivision (2) of this subsection, which are being
enforced by a state or |ocal support enforcenent agency agai nst
any individual claimng unenpl oynent conpensation pursuant to
this chapter; or

(b) Uncoll ected overissuances (as defined in section
13(c) (1) of the Food Stanmp Act of 1977) of food stanp coupons;

(2) (a) An individual filing a new claimfor unenpl oynent
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conpensation shall, at the time of filing such claim disclose
whet her or not the individual owes support obligations, as
defined pursuant to paragraph (g) of this subdivision or owes
uncol | ected overi ssuances of food stanp coupons (as defined in
section 13(c)(1) of the Food Stanp Act of 1977). |If any such

i ndi vi dual discloses that he or she owes support obligations or
uncol | ected overi ssuances of food stanp coupons, and is
determned to be eligible for unenpl oynent conpensation, the

di vision shall notify the state or |ocal support enforcenent
agency enforcing the support obligation or the state food stanp
agency to which the uncollected food stanp overissuance i s owed
t hat such individual has been determned to be eligible for
unenpl oynent conpensati on;

(b) The division shall deduct and w thhold from any
unenpl oynent conpensation payable to an individual who owes
support obligations as defined pursuant to paragraph (g) of this
subdi vi sion or who owes uncol |l ected food stanp overi ssuances:

a. The amount specified by the individual to the division
to be deducted and withheld pursuant to this paragraph if neither
subpar agraph b. nor subparagraph c. of this paragraph is
appl i cabl e; or

b. The anpunt, if any, determ ned pursuant to an agreenent
submtted to the division pursuant to Section 454(20)(B)(i) of
the Social Security Act by the state or |ocal support enforcenent

agency, unl ess subparagraph c. of this paragraph is applicable;
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or the amount (if any) determ ned pursuant to an agreenent
submtted to the state food stanp agency pursuant to Section
13(c)(3)(a) of the Food Stanp Act of 1977; or

c. Any amount otherw se required to be so deducted and
wi t hhel d from such unenpl oynent conpensati on pursuant to properly
served | egal process, as that termis defined in Section 459(i)
of the Social Security Act; or any anount otherwi se required to
be deducted and wi thheld fromthe unenpl oynent conpensati on
pursuant to Section 13(c)(3)(b) of the Food Stanp Act of 1977,

(c) Any amount deducted and wi thheld pursuant to paragraph
(b) of this subdivision shall be paid by the division to the
appropriate state or |ocal support enforcenment agency or state
food stanp agency;

(d) Any amount deducted and wi thhel d pursuant to paragraph
(b) of this subdivision shall, for all purposes, be treated as if
it were paid to the individual as unenpl oynent conpensation and
pai d by such individual to the state or |ocal support enforcenent
agency in satisfaction of the individual's support obligations or
to the state food stanp agency to which the uncoll ected
overi ssuance is owed as repaynent of the individual's uncollected
overi ssuance,

(e) For purposes of paragraphs (a), (b), (c), and (d) of
t hi s subdivision, the term "unenpl oynent conpensation” neans any
conpensati on payabl e pursuant to this chapter, including anounts

payabl e by the division pursuant to an agreenent pursuant to any
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federal |aw providing for conpensation, assistance, or allowances
w th respect to unenpl oynent;

(f) Deductions will be nmade pursuant to this section only
if appropriate arrangenents have been nmade for reinbursenent by
the state or |ocal support enforcenent agency, or the state food
stanp agency, for the admnistrative costs incurred by the
di vision pursuant to this section which are attributable to
support obligations being enforced by the state or | ocal support
enf orcenment agency or which are attributable to uncoll ected
overi ssuances of food stanp coupons;

(g) The term "support obligations" is defined for purposes
of this subsection as including only obligations which are being
enforced pursuant to a plan described in Section 454 of the
Soci al Security Act which has been approved by the Secretary of
Heal t h and Human Services pursuant to Part D of Title IV of the
Soci al Security Act;

(h) The term"state or |ocal support enforcenent agency",
as used in this subsection, neans any agency of a state, or
political subdivision thereof, operating pursuant to a plan
described in paragraph (g) of this subdivision;

(1) The term"state food stanp agency” as used in this
subsection, neans any agency of a state, or political subdivision
t hereof , operating pursuant to a plan described in the Food Stanp
Act of 1977;

(j) The director may prescribe the procedures to be
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foll owed and the formand contents of any docunents required in
carrying out the provisions of this subsection;

(k) The division shall comply with the followng priority
when deducting and w t hhol di ng amounts from any unenpl oynent
conpensati on payable to an individual:

a. Before w thholding any amount for child support
obl i gations or uncoll ected overissuances of food stanp coupons,
the division shall first deduct and w thhold from any
unenpl oynent conpensati on payable to an individual the anount, as
determ ned by the division, owed pursuant to subsection 11 or 12
of this section;

b. If, after deductions are nade pursuant to subparagraph
a. of paragraph (k) of this subdivision, an individual has
remai ni ng unenpl oynent conpensati on anmounts due and ow ng, and
t he individual owes support obligations or uncollected
overi ssuances of food stanp coupons, the division shall first
deduct and w thhold any remai ni ng unenpl oyment conpensati on
anounts for application to child support obligations owed by the
i ndi vi dual ;

c. |If, after deductions are made pursuant to subparagraphs
a. and b. of paragraph (k) of this subdivision, an individual has
remai ni ng unenpl oynent conpensati on anmounts due and ow ng, and
t he individual owes uncoll ected overi ssuances of food stanp
coupons, the division shall deduct and wi thhold any renai ning

unenpl oynent conpensati on amounts for application to uncoll ected
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overi ssuances of food stanp coupons owed by the individual.

[11.] 12. Any person who, by reason of the nondi scl osure or
m srepresentati on by such person or by another of a materi al
fact, has received any sum as benefits pursuant to this chapter
whil e any conditions for the receipt of benefits inposed by this
chapter were not fulfilled in such person's case, or while he or
she was disqualified fromreceiving benefits, shall, in the
di scretion of the division, either be liable to have such suns
deducted fromany future benefits payable to such person pursuant
to this chapter or shall be liable to repay to the division for
t he unenpl oynment conpensation fund a sumequal to the anounts so
received by himor her, and such sumshall be collectible in the
manner provided in sections 288.160 and 288. 170 for the
col l ection of past due contributions.

[12.] 13. Any person who, by reason of any error or
om ssion or because of a |ack of know edge of material fact on
the part of the division, has received any sum of benefits
pursuant to this chapter while any conditions for the receipt of
benefits inposed by this chapter were not fulfilled in such
person's case, or while such person was disqualified from
recei ving benefits, shall after an opportunity for a fair hearing
pursuant to subsection 2 of section 288.190 have such suns
deducted from any further benefits payable to such person
pursuant to this chapter, provided that the division may el ect

not to process such possi bl e overpaynents where the anount of
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sanme is not over twenty percent of the maxi num state weekly
benefit anmpbunt in effect at the tinme the error or om ssion was

di scovered. Recovering overpaid unenpl oynent conpensation
benefits which are a result of error or om ssion on the part of

t he clai mant shall be pursued by the division through billing and
setoffs agai nst state incone tax refunds.

[13.] 14. Any person who has received any sum as benefits
under the |laws of another state, or under any unenpl oynent
benefit programof the United States adm nistered by anot her
state while any conditions for the receipt of benefits inposed by
the | aw of such other state were not fulfilled in his or her
case, shall after an opportunity for a fair hearing pursuant to
subsection 2 of section 288.190 have such suns deducted from any
further benefits payable to such person pursuant to this chapter,
but only if there exists between this state and such other state
a reciprocal agreenent under which such entity agrees to recover
benefit overpaynents, in |ike fashion, on behalf of this state.

288.381. 1. The provisions of subsection 6 of section
288. 070 notw t hstandi ng, benefits paid to a claimant pursuant to
subsection 5 of section 288.070 to which the clai mant was not
entitled based on a subsequent determ nation, redeterm nation or
deci si on which has becone final, shall be collectible by the
di vision as provided in subsections [11] 12 and [12] 13 of
section 288. 380.

2. Notw thstanding any other provision of law to the

131



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

contrary, when a claimant who has been separated fromhis

enpl oynment receives benefits under this chapter and subsequently
recei ves a back pay award pursuant to action by a governnental
agency, court of conpetent jurisdiction or as a result of
arbitration proceedings, for a period of tinme during which no
services were performed, the division shall establish an

over paynment equal to the |esser of the anpunt of the back pay
award or the benefits paid to the clainmnt which were
attributable to the period covered by the back pay award. After
t he cl ai mant has been provided an opportunity for a fair hearing
under the provision of section 288.190, the enployer shal

wi thhold fromthe enpl oyee's backpay award the anount of benefits
so received and shall pay such anpbunt to the division and
separately designate such anount.

3. For the purposes of subsection 2 of this section, the
di vision shall provide the enployer with the anmount of benefits
paid to the clai mant.

4. Any individual, conpany, association, corporation,
partnership, bureau, agency or the agent or enployee of the
foregoing who interferes with, obstructs, or otherw se causes an
enployer to fail to conply with the provisions of subsection 2 of
this section shall be liable for damages in the anmount of three
times the amount owed by the enployer to the division. The
di vision shall proceed to collect such damages under the

provi sions of sections 288.160 and 288. 170.
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288.382. The division may, for good cause, determ ne as
uncol I ectible and purge fromits records any benefit overpaynent
as nmentioned in subsections [11] 12 and [12] 13 of section
288. 380 which remains unpaid after the expiration of five years
after the date of the determ nation which established such
over paynent .

288.395. Any person or entity perpetrating a fraud or

m srepresentation under this chapter for which a penalty has not

herein been specifically provided, shall be quilty of a class A

m sdeneanor _and, in addition, shall be liable to this state for a

civil penalty not to exceed double the value of the fraud. Any

person or entity who has previously pled quilty to or has been

found quilty of perpetrating a fraud or nisrepresentati on under

this chapter and who subsequently violated any such provisions

shall be quilty of a class D felony.

288.397. The division shall send on or before Septenber 30,

2004, to all emploving units a report containing a sunmary of

changes enacted in this act including but not limted to changes

in the tax rate, contribution rate, taxable wage base, tenporary

sol vency charges, benefit or eligibility charges, and other

pertinent information to enable the enploying units to conply

with the changes nmde.

288. 398. 1. The division of employnment security may

contract with one or nore consuner reporting agencies to provide

secure electronic access to information provided in the quarterly
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wage report to the division of enploynent security by enplovying

units. The consumer reporting agency shall be limted to use of

such infornation to those permtted under Section 604 of the

federal Fair Credit Reporting Act 15 U.S.C. 1681b).

2. The information provided to a consuner reporting agency

shall be limted to the amount of wages reported by each

enploying unit, with the enploying unit's nane and address, for

each of or up to the | ast eight quarters. For the purposes of

this section, "consuner reporting agency" has the neani ng

assi gned by Section 603(f) of the Fair Credit Reporting Act (15

U.S.C 1681f).

3. The information is subject to the privacy rules of this

State and the federal Fair Credit Reporting Act in addition to

this section. The consuner reporting agency shall require that

any user of the information shall, prior to obtaining the wage

report infornmation, obtain a witten consent fromthe individual

to whomthat wage report information pertains.

4. The witten consent shall prom nently contain | anquage

speci fying the foll ow ng:

(1) The consent to disclose is voluntary and refusal to

consent to disclosure of state wage information shall not be the

basis for the denial of credit;

(2) |If consent is granted, the information shall be

rel eased to specified parties;

(3) Authorization by the individual is necessary for the
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rel ease of wage and enploynent history information;

(4) The specific application or transaction for the sole

pur pose of which release i s nade;

(5) Division of enploynent security files containing wage

and enpl oynent history informati on subnitted by enpl oyers may be

accessed; and

(6) The identity and address of parties authorized to

receive the rel eased i nformation.

5. The consuner reporting agency shall require that the

information rel eased shall be used only to verify the accuracy of

t he wage or enploynent information previously provided by an

i ndividual in connection with a specific transaction to satisfy

its user's standard underwiting requirenents or those inposed

upon the user, and to satisfy user's obligations, under

applicable state or federal fair credit reporting | aws.

6. The division of enploynent security shall establish

m ni numaudit, security, net worth, and liability insurance

st andards, technol ogical requirenents, any other terns and

conditi ons deenmed necessary in the discretion of the division to

saf equard the confidentiality of the informati on and to ot herw se

serve the public interest. The division shall not pay any costs

associated with the establishnent or nmmi ntenance of the access

provided for by this subsection, including but not limted to the

costs of any audits of the consuner reporting agency or users by

the division. The division may void any contract authorized by
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this section if the contractor is not conplying with this

secti on. Except in cases of willful and wanton m sconduct, the

state and division is imune fromany liability in connection

with information provided under this section, including but not

limted to liability with regard to the accuracy or use of the

information. Any fees received by the division of enpl oynent

security froma consuner reporting agency pursuant to this

section shall be deposited in the Mssouri unenploynent insurance

trust fund and dedicated solely for benefit paynments.

7. Any person or entity who willfully fails to comply with

any requirenent inposed under this subsection with respect to any

consuner is liable in Mssouri state courts to that consuner to

the sane extent as provided for in Section 616 of the Federal

Fair Credit Reporting Act (15 U.S.C. 1681n).

8. A consuner nmay bring an action in a circuit court to

enjoin a violation of this act.

9. Any person who knowingly and willfully obtains

i nformati on pursuant to this subsection froma consuner reporting

agency under false pretenses shall be punished to the sane extent

as provided under Section 619 of the federal Fair Credit

Reporting Act (15 U.S.C. 1681q).

10. |f the compl eteness or accuracy of any item of

information in a consuner's file at a consuner reporting agency

obtai ned under this subsection is disputed, the dispute

resolution shall be handl ed according to Section 611 of the
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Federal Fair Credit Reporting Act (15 U.S.C. 16811).

288.500. 1. There is created under this section a
vol untary "Shared Wirk Unenpl oynent Conpensation Program. In
connection therewith, the division may adopt rules and establish
procedures, not inconsistent with this section, which are
necessary to admnister this program

2. As used in this section, the follow ng terns nean:

(1) "Affected unit", a specified departnent, shift, or
other unit of three or nore enpl oyees which is designated by an
enpl oyer to participate in a shared work pl an;

(2) "Division", the division of enploynent security;

(3) "Fringe benefit", health insurance, a retirenent
benefit received under a pension plan, a paid vacation day, a
pai d holiday, sick |eave, and any ot her anal ogous enpl oyee
benefit that is provided by an enpl oyer;

(4) "Normal weekly hours of work", as to any individual,
the | esser of forty hours or the average obtained by dividing the
total nunber of hours worked per week in the preceding
twel ve-week period by the nunber twelve;

(5) "Participating enployee"”, an enpl oyee who works a
reduced nunber of hours under a shared work plan;

(6) "Participating enployer”, an enployer who has a shared
work plan in effect;

(7) "Shared work benefit", an unenpl oynent conpensation

benefit that is payable to an individual in an affected unit
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because the individual works reduced hours under an approved
shared work plan;

(8) "Shared work plan", a program for reducing unenpl oynent
under whi ch enpl oyees who are nenbers of an affected unit share
the work remaining after a reduction in their normal weekly hours
of worKk;

(9) "Shared work unenpl oynent conpensation prograni, a
program desi gned to reduce unenpl oynent and stabilize the work
force by allowi ng certain enployees to collect unenpl oynent
conpensation benefits if the enpl oyees share the work remaining
after a reduction in the total nunber of hours of work and a
correspondi ng reduction i n wages.

3. An enployer who wishes to participate in the shared work
unenpl oynent conpensati on program established under this section
shall submt a witten shared work plan in a formacceptable to
the division for approval. As a condition for approval by the
division, a participating enployer shall agree to furnish the
division with reports relating to the operation of the shared
work plan as requested by the division. The enployer shal
noni tor and eval uate the operation of the established shared work
pl an as requested by the division and shall report the findings
to the division,

4. The division may approve a shared work plan if:

(1) The enployer has filed all reports required to be filed

under this chapter for all past and current periods and has paid
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all contributions due for all past and current periods;

(2) The shared work plan applies to and identifies a
specified affected unit;

(3) The enployees in the affected unit are identified by
name and Social Security nunber;

(4) The shared work plan reduces the normal weekly hours of
work for an enployee in the affected unit by not |ess than twenty
percent and not nore than forty percent;

(5) The shared work plan applies to at |east ten percent of
t he enpl oyees in the affected unit;

(6) The shared work plan describes the manner in which the
participating enpl oyer treats the fringe benefits of each
enpl oyee in the affected unit; and

(7) The enployer certifies that the inplenentation of a
shared work plan and the resulting reduction in work hours is in
lieu of tenmporary |layoffs that would affect at |east ten percent
of the enployees in the affected unit and that would result in an
equi val ent reduction in work hours.

5. If any of the enployees who participate in a shared work
pl an under this section are covered by a collective bargaining
agreenent, the shared work plan shall be approved in witing by
t he col |l ective bargaining agent.

6. No shared work plan which will subsidize seasona
enpl oyers during the off-season or subsidize enployers, at |east

fifty percent of the enployees of which have normal weekly hours
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of work equaling thirty-two hours or |ess, shall be approved by

t he di vi si on. No shared work plan benefits will be initiated for

pay periods when the reduced hours reflect holiday earnings

already conmmitted to be paid by the enpl oyer.

7. The division shall approve or deny a shared work plan
not later than the thirtieth day after the day on which the
shared work plan is received by the division. The division shal
approve or deny a plan in witing. |If the division denies a
pl an, the division shall notify the enpl oyer of the reasons for
the denial. Approval or denial of a plan by the division shal
be final and such determ nation shall be subject to reviewin the
manner otherw se provided by law. |If approval of a plan is
deni ed by the division, the enployer may submt a new plan to the
di vision for consideration no sooner than forty-five cal endar
days follow ng the date on which the division disapproved the
enpl oyer's previously submtted plan.

8. The division may revoke approval of a shared work plan
and termnate the plan if it determnes that the shared work plan
is not being executed according to the terns and intent of the
shared wor k unenpl oyment conpensation program or if it is
determ ned by the division that the approval of the shared work
pl an was based, in whole or in part, upon information contained
in the plan which was either false or substantially m sl eading.

9. Each shared work plan approved by the division shal

becone effective on the first day of the week in which it is
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approved by the division or on a |later date as specified in the
shared work plan. Each shared work plan approved by the division
shall expire on the |ast day of the twelfth full cal endar nonth
after the effective date of such shared work plan.

10. An enployer may nodify a shared work plan created under
this section to nmeet changed conditions if the nodification
conforns to the basic provisions of the shared work plan as
originally approved by the division. The enployer shall report
t he changes nmade to the plan in witing to the division at |east
seven days before inplenenting such changes. The division shal
reeval uate the shared work plan and may approve the nodified
shared work plan if it nmeets the requirenments for approval under
subsection 4 of this section. The approval of a nodified shared
wor k plan shall not, under any circunstances, affect the
expiration date originally set for the shared work plan. |If
nodi fi cations cause the shared work plan to fail to neet the
requi renents for approval, the division shall deny approval of
the nodifications as provided in subsection 7 of this section.

11. Notw thstanding any ot her provisions of this chapter,
an individual is unenployed for the purposes of this section in
any week in which the individual, as an enployee in an affected
unit, works less than his normal weekly hours of work in
accordance wth an approved shared work plan in effect for that
week.

12. An individual who is otherwise entitled to receive
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regul ar unenpl oynent insurance benefits under this chapter shal
be eligible to receive shared work benefits with respect to any
week in which the division finds that:

(1) The individual is enployed as a nenber of an affected
unit subject to a shared work plan that was approved before the
week in question and is in effect for that week;

(2) Notw thstandi ng the provisions of subdivision (2) of
subsection 1 of section 288.040, the individual is able to work,
avai |l abl e for work and works all avail able hours with the
partici pating enpl oyer;

(3) The individual's normal weekly hours of work have been
reduced by at |east twenty percent but not nore than forty
percent, with a correspondi ng reduction in wages; and

(4) The individual has served a "waiting week" as defined
in section 288. 030.

13. A waiting week served under the provisions of
subdi vision (3) of subsection 1 of section 288.040 shall serve to
meet the requirenents of subdivision (4) of subsection 12 of this
section and a waiting week served under the provisions of
subdi vision (4) of subsection 12 of this section shall serve to
neet the requirenents of section 288.040. [If the waiting week
becones payable, it shall be paid according to the | aw governing
t he program under which it was served.] Notw thstanding any
ot her provisions of this chapter, an individual who files a new

initial claimduring the pendency of the twelve-nonth period in
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whi ch a shared work plan is in effect shall serve a waiting week
whet her or not the individual has served a waiting week under
t hi s subsection

14. The division shall not deny shared work benefits for
any week to an otherw se eligible individual by reason of the
application of any provision of this chapter that relates to
avai lability for work, active search for work, or refusal to
apply for or accept work with an enployer other than the
partici pating enpl oyer under the plan.

15. The division shall pay an individual who is eligible
for shared work benefits under this section a weekly shared work
benefit anpbunt equal to the individual's regular weekly benefit
anount for a period of total unenploynent |ess any deductible
amounts under this chapter except wages received from any
enpl oyer, nmultiplied by the full percentage of reduction in the
i ndividual's hours as set forth in the enployer's shared work
plan. |If the shared work benefit anount cal cul ated under this
subsection is not a multiple of one dollar, the division shal
round the anpbunt so calculated to the next |owest nultiple of one
dollar. An individual shall be ineligible for shared work
benefits for any week in which the individual perfornms paid work
for the participating enployer in excess of the reduced hours
est abl i shed under the shared work plan.

16. An individual shall not be entitled to receive shared

wor k benefits and regul ar unenpl oynment conpensation benefits in
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an aggregate amount whi ch exceeds the maxi numtotal anount of
benefits payable to that individual in a benefit year as provided
under section 288.038. Notw thstanding any other provisions of
this chapter, an individual shall not be eligible to receive
shared work benefits for nore than twenty-six cal endar weeks
during the twelve-nonth period of the shared work plan. No week
shall be counted as a week of unenpl oynent for the purposes of
this subsection unless it occurs within the twel ve-nonth period
of the shared work plan.

17. Notw thstandi ng any ot her provision of this chapter,
all benefits paid under a shared work plan, which are chargeable
to the participating enployer or any other base period enpl oyer
of a participating enployee shall be charged to the account of
the participating enployer under the plan.

18. An individual who has received all of the shared work
benefits and regul ar unenpl oynent conpensation benefits avail able
in a benefit year is an exhaustee under section 288.062 and is
entitled to receive extended benefits under section 288.062 if
the individual is otherwi se eligible under that section.

288. 501. 1. There is hereby created a "M ssouri_ State

Unenpl oynent Council". The council shall consist of nine

appoi nted voting nenbers and two appoi nted nonvoti ng nenbers.

Al l appoi ntees shall be persons whose training and experience

qualify themto deal with the difficult problens of unenpl oynent

conpensation, particularly legal, accounting, actuarial,

144



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

econoni c, and soci al aspects of unenpl oynent conpensation.

(1) Three voting nenbers shall be appointed to the counci

by the governor. One voting nenber shall be appointed on account

of his or her vocation, enploynent, or affiliations being classed

as representative of enployers. One voting nenber shall be

appoi nted on account of his or her vocation, enploynent, or

affiliations being classed as representative of enployees. One

voting nmenber shall be appointed to represent the public interest

separate from enpl oyee or enployer representation

(2) Three voting nmenbers and one nonvoting nenber shall be

appoi nted to the council by the speaker of the house of

representatives. One voting nenber shall be appointed on account

of his or her vocation, enploynent, or affiliations being classed

as representative of enployers that enploy twenty or | ess

enpl oyees. One voting nenber shall be appointed on account of

his or her vocation, enploynent, or affiliations being classed as

representati ve of enployees. One voting nenber shall be

appointed to represent the public interest separate from enpl oyee

or enmpl over representation. One nonvoti ng nenber shall be

appoi nted fromthe house of representatives.

(3) Three voting nenbers and one nonvoti ng nenber shall be

appointed to the council by the president pro temof the senate.

One voting nenmber shall be appointed on account of his or her

vocation, enploynent, or affiliations being classed as

representati ve of enplovers. One voting nenber shall be
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appoi nted on account of his or her vocation, enploynent, or

affiliations being classed as representative of enployees. One

voting nmenber shall be appointed to represent the public interest

separate from enpl oyee or enployer representation. One nonvoting

menber shall be appointed fromthe senate.

2. The council shall organize itself and select a

chai r person or co-chairpersons and other officers fromthe nine

voting nenbers. Six voting nenbers shall constitute a guorum and

the council shall act only upon the affirmative vote of at | east

five of the voting nenbers. The council shall nmeet no | ess than

four tinmes vearly. Menbers of the council shall serve wi thout

conpensation, but are to be reinmbursed the anpunt of actual

expenses. Actual expenses shall be paid fromthe speci al

enpl oynent security fund under section 288.310.

3. The division shall provide professional and clerical

assi stance as needed for reqularly schedul ed neeti ngs.

4. Each nonvoti ng nenber shall serve for a termof four

vears or until he or she is no |longer a nenber of the general

assenbly whi chever occurs first. A nonvoting nenber's term shal

be a maxi mum of four vyears. Each voting nenber shall serve for a

termof three years. For the initial appointnent, the governor-

appoi nt ed enpl oyer representative, the speaker of the house-

appoi nt ed enpl oyee representative, and the president pro tem of

t he senat e-appointed public interest representative shall serve

an initial termof one vear. For the initial appointnent, the
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gover nor - appoi nted enpl oyee representative, the speaker of the

house- appoi nted public interest representative, and the president

pro tem of the senate-appoi nted enpl oyer representative shal

serve an initial termof two vears. At the end of a voting

menber's termhe or she nay be reappoi nted; however, he or she

shall serve no nore than two terns excluding the initial termfor

a maxi nrum of ei ght vears.

5. The council shall advise the division in carrying out

the purposes of this chapter. The council shall submt annually

by January fifteenth to the governor and the general assenbly its

recommendati ons regardi ng anendnents of this chapter, the status

of unenpl oynent insurance, the projected nmintenance of the

sol vency of unenpl oynent insurance, and the adequacy of

unenpl oynent conpensati on.

6. The council shall present to the division every proposal

of the council for changes in this chapter and shall seek the

division's concurrence with the proposal. The division shal

give careful consideration to every proposal submtted by the

council for leqgislative or admnistrative action and shall review

each leqgislative proposal for possible incorporation into

departnent of | abor and industrial relations recomendations.

7. The council shall have access to only the records of the

division that are necessary for the admnistration of this

chapter and to the reasonable services of the enpl oyees of the

di vi si on. It may request the director or any of the enpl oyees
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appoi nted by the director or any enployee subject to this

chapter, to appear before it and to testify relative to the

functioning of this chapter and to other relevant matters. The

council may conduct research of its own, nmake and publish

reports, and recomrend to the division needed changes in this

chapter or in the rules of the division as it considers

necessary.

8. The council, unless prohibited by a concurrent

resolution of the general assenbly, shall be authorized to

commi ssion an outside study of the solvency, adequacy, and

staffing and operational efficiency of the Mssouri unenpl oynent

system The study shall be conducted every five vears, the first

bei ng conducted in fiscal year 2005. The study shall be funded

subject to appropriation fromthe special enploynent security

fund under section 288. 310.

288. 502. If any provision of this act is found by a court

of conpetent jurisdiction to be invalid or unconstitutional it is

the stated intent of the leqgislature that the |leqislature would

have approved the remai ning portions of the act, and the

remai ni ng portions of the act shall remain in full force and

effect.

Section B. Because imedi ate action is necessary to reduce
or avoid the need to borrow or obtain advances under 42 U.S. C
Section 1321, section A of this act is deemed necessary for the

i mredi ate preservation of the public health, welfare, peace, and
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safety,

and is hereby declared to be an enmergency act within the

meani ng of the constitution, and section A of this act shall be

in ful

force and effect upon its passage and approval.
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