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3142L. 04F
HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 807
AN ACT

To repeal sections 383.010, 383.015, 383. 030,
383. 035, 383.150, 383.155, 383.160, 383.165,
383.170, 383.175, 383.180, 383.185, 383.190,
383. 195, 538.210, and 538. 225, RSMWMb, and to
enact in lieu thereof twenty-four new

sections relating to civil actions, with an
enmergency clause for certain sections.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLONG

Section A. Sections 383.010, 383.015, 383.030, 383.035,

383. 150,
383. 185,
repeal ed
be known
383. 091,
383. 175,
538. 225,

383.
prohi biti

persons,

383. 155, 383.160, 383.165, 383.170, 383.175, 383.180,
383. 190, 383.195, 538.210, and 538.225, RSMb, are

and twenty-four new sections enacted in lieu thereof, to
as sections 383.010, 383.015, 383.030, 383.035, 383.090,
383.112, 383.150, 383.155, 383.160, 383.165, 383.170,
383. 180, 383.185, 383.190, 537.072, 538.210, 538.211
538.226, 1, 2, and 3, to read as foll ows:

010. 1. Notw thstanding any direct or inplied

ons in chapter 375, 377, or 379, RSMo, any three or nore

residents of this state, being |icensed under the

provi sions of chapter 330, 331, 332, 334, 335, 336, 338 or 339,

1

EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw
Matter in boldface type in the above law is proposed |anguage.
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RSMo, or under rule 8 of the suprenme court of M ssouri or
architects licensed pursuant to chapter 327, RSMb, may, as
provided in sections 383.010 to 383.040, forma business entity
for the purpose of providing nmal practice insurance or
i ndemmi fication for such persons upon the assessnment plan, and
upon conpliance with section 379.260, RSMb, liability and
aut onobi | e i nsurance as defined in subdivisions (1) and (3) of
section 379.230, RSMb, may be provided upon the assessnent plan
to those persons |icensed pursuant to chapter 197, RSMb, and for
whom nedi cal mal practice insurance is provided under this
section, except that autonobile insurance shall be provided only
for anmbul ances as defined in section 190.100, RSMb. Hospitals,
public or private, whether incorporated or not, as defined in
chapter 197, RSMb, if licensed by the state of M ssouri,
pr of essi onal corporations fornmed under the provisions of chapter
356, RSMo, for the practice of |law and corporations,
copartnershi ps or associations |licensed under the provisions of
chapter 339, RSMb, may al so becone nenbers of any such entity.
The term "persons” as used in sections 383.010 to 383. 040
i ncl udes such hospitals, professional corporations and real
estate business entities.

2. Anything in this section to the contrary
not wi t hst andi ng, any persons duly |icensed under the provisions
of the laws of any other state who, if |icensed under any simlar

provisions of the laws of this state, would be eligible to becone
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menbers and insureds of an entity created under the authority of
this section, may becone nmenbers and insureds of such an entity,
irrespective of whether such persons are residents of this state;
provi ded, however, that any such persons nust be enpl oyed by, or
be a partner, shareholder or nenber of, a professional
corporation, corporation, copartnership or association insured by
or to be insured by such an entity.

3. [Notw thstandi ng any provision of |aw which m ght be
construed to the contrary, sections 379.882 and 379. 888, RSM,
defining "commercial casualty insurance", shall not include

prof essi onal mal practice insurance policies issued by any insurer

in this state] No association organized under this section shal

require as a condition in any insurance contract or policy issued

by such association the insured health care provider to waive any

right to pursue a cause of action agai nst the nanagers or

directors of the association for m smanagenent or other breach of

fiduciary duties.

383.015. 1. Any such group of persons desiring to provide
mal practice insurance or indemification for its menbers shal
pay a license fee of one hundred dollars and shall file articles
of association with the director of insurance. The articles
shall be filed in accordance with the provisions of sections
375.201 to 375.236, RSMb, and shall also include the nanes of
persons initially associated, the nethod by which other persons

may be admtted to the association as nmenbers, the purposes for
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whi ch organi zed, the amount of the initial assessnent which has
been paid into the association, the nethod of assessnent
thereafter, and the maxi mum anmount of any assessnent which the
associ ati on may nmake agai nst any nmenber. The articles of

associ ation shall provide for bylaws and for the anendnent of the
articles of association and byl aws.

2. Each association shall designate and maintain a
regi stered agent within this state, and service upon the agent
shal | be service upon the association and each of its nenbers.

3. The articles of association shall be acconpanied by a
copy of the initial bylaws of the association. The byl aws shal
provide for a governing body for the association, a manner of
el ection thereof, the manner in which assessnents will be nade,
the specific kinds of insurance or indemification which will be
of fered, the classes of nenbership which will be offered, and may
provi de that assessnents of various amounts for particul ar
cl asses of nenbership may be nmade. All assessnents shall be
uniformw thin classes. The bylaws may provide for the transfer
of risks to other insurance conpanies or for reinsurance.

4. The articles of association and the bylaws of the

associ ation shall:

(1) Specify and define the types of assessnents, including

but not limted to, initial, reqular, operating, special, any

ot her assessnent to cover | osses and expenses incurred in the

operation of the association, or any other assessment to nmintain
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or restore the association's assets, solvency, or surplus;

(2) Specify by type of assessnent the assessnents that

shall apply to nmenbers, forner nmenbers, or both menbers and

forner nenbers of the association; and

(3) Wth respect to any assessnent to cover | osses and

expenses incurred in the operation of the association, and any

assessnent to maintain or restore the association's assets,

solvency, or surplus, specify the exact nethod and criteria by

whi ch the ampbunts of each type of assessnment are to be

deternined, the tine in which such assessnents nust be paid, that

such assessnents may be made without linmtation as to frequency,

and the maxi num anount of any one such assessnent.

383.030. 1. The director of the departnent of insurance
shall be authorized in accordance with sections 374.190 and

[374.200] 374.202 to 374.207, RSMb, or in the event that either

or both of such sections are repeal ed, then any successor
sections relating to [financial] exam nation, to exam ne the

activities, operations, market conduct, financial condition,

affairs and managenent of any associ ation organi zed under the

provi sions of sections 383.010 to 383.040, and the associ ation

shal | pay the expenses of any such exam nation in accordance with

sections 374.160 and 374.220, RSMb. Annually thereafter, within
thirty days before the expiration of its |icense, each
associ ation shall pay a renewal |icense fee of one hundred

dol | ars.
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2. Any existing association shall also, at the tine it
files for renewal of its license, file any anmendnents to its
articles of association or bylaws which have been adopted in the
precedi ng year.

383.035. 1. Any association |licensed pursuant to the
provi sions of sections 383.010 to 383.040 shall be subject to the
provi sions of the follow ng provisions of the revised statutes of
M ssouri :

(1) Sections 374.010, 374.040, 374.046, 374.110, 374.115,
374.122, 374.170, 374.210, 374.215, 374.216, 374.230, 374. 240,
374. 250 and 374.280, RSMb, relating to the general authority of
the director of the departnent of insurance;

(2) Sections 375.022, 375.031, 375.033, 375.035, 375.037
and 375.039, RSMb, relating to dealings with |icensed agents and
br okers;

(3) Sections 375.041 and 379. 105, RSMo, relating to annual
st at enent s;

(4) [Section] Sections 375.163 and 375.164, RSMb, relating

to the conpetence of managing officers and nanagenent contract;

(5) Section 375.246, RSMo, relating to reinsurance
requi renents, except that no association shall be required to
mai ntai n rei nsurance, and for insurance issued to nenbers who
joined the association on or before January 1, 1993, an
associ ation shall be allowed credit, as an asset or as a

deduction fromliability, for reinsurance which is payable to the
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cedi ng association's insured by the assum ng insurer on the basis
of the liability of the ceding association under contracts
reinsured wi thout dimnution because of the insolvency of the
cedi ng associ ati on;

(6) Section 375.390, RSMo, relating to the use of funds by
officers for private gain

(7) Section 375.445, RSMo, relating to insurers operating
fraudul ently;

(8) Section 379.080, RSMo, relating to perm ssible
i nvestnments[, except that Iimtations in such section shall apply
only to assets equal to such positive surplus as is actually
mai nt ai ned by the association];

(9) Section 379.102, RSMo, relating to the maintenance of
unearned premum and | oss reserves as liabilities[, except that
any such | oss reserves may be discounted in accordance with
reasonabl e actuarial assunptions];

(10) Sections 383.090 and 383.091;

(11) Sections 375.930 to 375.948, RSMb, relating to unfair

trade practices; and

(12) Sections 375.1000 to 375.1018, RSMo, relating to

unfair clains settlenent practices.

2. Any association which was |icensed pursuant to the
provi sions of sections 383.010 to 383.040 on or before January 1,
1992, shall be allowed until Decenber 31, 1995, to conply with

the provisions of this section as they relate to investnents,
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reserves and reinsurance.

3. Any association licensed pursuant to the provisions of
sections 383.010 to 383.040 shall file with its annual statenent
a certification by a fellow or an associate of the Casualty
Actuarial Society. Such certification shall conformto the
Nati onal Associ ation of Insurance Conmm ssioners annual statenent
i nstructions unless otherw se provided by the director of the
departnment of insurance.

4. The director of the departnent of insurance shall have
authority in accordance wth section 374.045, RSMb, to neke al
reasonabl e rul es and regul ations to acconplish the purpose of
sections 383.010 to 383.040, including the extent to which
i nsurance provi ded by an association nmay be extended to provide
paynment to a covered person resulting froma specific illness
possessed by such covered person; except that no rule or
regul ation may place Iimtations or restrictions on the anmount of
prem um an associ ation may wite or on the anobunt of insurance or
limt of liability an associ ation may provide.

5. OQher than as provided in this section, no other
i nsurance |law of the state of Mssouri shall apply to an
association |icensed pursuant to the provisions of this chapter,
unl ess such | aw shall expressly state it is applicable to such
associ ati ons.

6. If, after August 28, 1992, and after its second ful

cal endar year of operation, any association |licensed under the
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provi sions of sections 383.010 to 383.040 shall file an annual
stat enent which shows a surplus as regards policyhol ders of |ess
than zero dollars, or if the director of the departnent of

i nsurance has other conclusive and credi bl e evidence nore recent
than the |ast annual statenent indicating the surplus as regards
pol i cyhol ders of an association is |ess than zero dollars, the
director of the departnment of insurance [may] shall order such
association to submt, within ninety days follow ng such order, a
vol untary plan under which the association will restore its
surplus as regards policyholders to at |east zero dollars. The
director of the department of insurance [may] shall nonitor the
performance of the association's plan and [may] shall order

nodi fications thereto, including assessnments upon its nenbers

|iable to assessnent in accordance with the articles and byl aws

of the association or rate or premumincreases, if the

association fails to neet any targets proposed in such plan for

t hree consecutive quarters. |t shall be an unfair trade practice

within the meaning of sections 375.930 to 375.948, RSMy, for any

associ ation or agent thereof to nmake any assertion or statenents,

orally or in witing, contrary to the articles and byl aws of the

association to nenbers liable to assessnent that assessnents

shall not be made.

7. 1f the director of the departnment of insurance issues an
order in accordance with subsection 6 of this section, the

associ ation may, in accordance with chapter 536, RSMb, file a
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petition for review of such order. Any association subject to an
order issued in accordance with subsection 6 of this section
shall be allowed a period of three years[, or such |onger period
as the director may allow,] to acconplish its plan to restore its
surplus as regards policyholders to at |east zero dollars. If at
the end of the authorized period of tinme the association has
failed to restore its surplus to at least zero dollars, or if the
director of the departnment of insurance has ordered nodifications

of the voluntary plan in accordance with subsection 6 of this

section and the [association's surplus] association has failed to

[increase] restore its surplus to at least zero dollars within

three consecutive quarters after such nodification, the director
of the departnment of insurance [may allow an additional tine for

the inplenmentation of the voluntary plan] shall order the

associ ation to nmake an assessnent upon its nenbers liable to

assessnment or nmay exercise his powers to take charge of the
association as he would a nutual casualty conmpany pursuant to
sections 375.1150 to 375.1246, RSMb. Sections 375.1150 to
375.1246, RSMb, shall apply to associations |licensed pursuant to
sections 383.010 to 383.040 only after the conditions set forth
in this section are net. Wen the surplus as regards

pol i cyhol ders of an associ ation subject to subsection 6 of this
section has been restored to at |east zero dollars, the authority
and jurisdiction of the director of the departnent of insurance

under subsections 6 and 7 of this section shall term nate, but

10
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this subsection may again thereafter apply to such association if
the conditions set forth in subsection 6 of this section for its
application are again satisfied.

8. Any association licensed pursuant to the provisions of
sections 383.010 to 383.040 shall place on file with the director
of the departnment of insurance, except as to excess liability
ri sks which by general customare not witten according to nmanual
rates or rating plans, a copy of every manual of classifications,
rules, underwiting rules and rates, every rating plan and every
nodi fication of the foregoing which it uses. Filing with the
director of the departnent of insurance within ten days after
such manual s, rating plans or nodifications thereof are effective
shall be sufficient conpliance with this subsection. Any rates,
rating plans, rules, classifications or systens in effect or in
use by an association on August 28, 1992, may continue to be used
by the association. Upon witten application of a nenber of an
association, stating his reasons therefor, filed with the
association, a rate in excess of that provided by a filing
ot herwi se applicable may be used by the association for that
menber.

383. 090. 1. As used in sections 383.090 and 383.091, the

followng terns shall nean:

(1) "Director", "health care provider" and "nedical

mal practice i nsurance' shall have the same neaning as defined in

section 383.100;

11
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(2) "lnsurer", an insurance conpany licensed in this state

that wites nedical nmal practice insurance, including nalpractice

associ ations fornmed pursuant to sections 383.010 to 383.040 and

i nsurance i ssued under the state's MEDI C pl an pursuant to

sections 383.150 to 383.190.

2. In addition to the provisions of sections 379.420 to

379.510, RSMb, rates and policies for nedical nmlpractice

i nsurance shall be subject to the follow ng specific

requirenents:

(1) An insurer witing nedical mal practice insurance shal

conply with the filing requirenents in section 379.321, RSM,

applicable to types of insurance other than comrerci al property

and commercial casualty insurance;

(2) The director may di sapprove any nedical nmmlpractice

policy formthat contains terns that are contrary to | aw,

m sl eading or not in the public interest. An insurer may request

a hearing before the director to appeal any disapproval;

(3) The director may di sapprove any nedical nmlpractice

rate that:

(a) Relies upon past or prospective |oss experience from

outside the state of M ssouri, unless the insurer can denponstrate

to the satisfaction of the director that there is insufficient

M ssouri data to develop a rate with respect to the

classification to which such rate is applicable;

(b) Inposes a surcharge or other price differential on a

12
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health care provider, whether currently insured or applying for

coverage, that is based on the fact that the insured or applicant

has a pendi ng nedical nalpractice claimor lawsuit fil ed agai nst

the health care provider:; or

(c) |s excessive, inadequate or unfairly discrimnatory.

No rate shall be held to be excessive unless such rate is

unr easonably high for the i nsurance coverage provided. No rate

shall be held to be inadequate unless such rate is unreasonably

|l ow for the insurance coverage provided and is insufficient to

sustain projected | osses and expenses or unless such rate is

unr easonably low for the insurance coverage provided and the use

of such rate has, or if continued will have, the effect of

destroyi ng conpetition or creating a nonopoly. Unfair

discrinmnation shall be defined to include, but shall not be

limted to, the use of rates which unfairly discrimnate between

risks in the application of like charges or credits or the use of

rates which unfairly discrinmnate between risks havi ng

essentially the sane hazard. An insurer may request a hearing

before the director to appeal any di sapproval.

3. | nsurers witing nmedical mal practice insurance shal

conply with the requirenents of sections 379.882 to 379. 886,

RSMb, with regard to the cancell ation or nonrenewal of nedical

mal practice insurance.

4. | nsurers witing nmedical mal practice insurance shal

provide insured health care providers with witten notice of any

13
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increase in renewal premiumrates at |l east sixty days prior to

the date of the renewal. At a mininmum the notice shall be sent

by first class mail at |l east sixty days prior to the date of

renewal and shall contain the insured's nane, the policy nunber

for the coverage being renewed, the total prem um anpbunt bei ng

charged for the current policy term and the total pren um anpunt

bei ng charged to renew the coverage.

5. The director may designate an advi sory organi zation as

defined in section 379.455, RSMo, to assist in gathering,

conpiling and reporting relevant statistical information

regardi ng nedical mal practice insurance prenmuns and | osses in

M ssouri. The desi gnated advi sory organi zati on nay devel op a

statistical reporting plan to acconplish this purpose, subject to

t he approval of the director. Every nedical mal practice insurer

shall record and report its nedical nml practice experience to the

desi gnat ed advi sory organi zation in the manner required under the

statistical plan. The desi gnated advi sory organi zation shall use

the informati on provided to devel op annual advisory | oss costs

for nedical mal practice insurance in Mssouri in order to assist

medical mal practice insurers in setting their premumrates.

383. 091. 1. In order to help stabilize the prenm umrates

in the Mssouri nedical nmumlpractice insurance nmarket, any insurer

t hat proposes to increase or decrease the premumrates

applicable to medical nml practice insurance in this state by

fifteen percent or nore in any twelve-nonth period shall notify

14
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the director in witing at | east sixty days prior to the

effective date of the proposed premiumrate change. The notice

shall include a detail ed description of the proposed preniumrate

change, actuarial justification for the premumrate change, and

such other information as the director may prescribe by rule.

2. Wthin ten days of receipt of the notice fromthe

insurer, the director shall set a date for a public hearing on

the proposed premumrate change and shall publish notice of the

hearing. The date set for the hearing shall be within thirty

days after receipt of the notice fromthe insurer. The director

shall provide a copy of any information filed by the insurer

under this subsection to any person nmaking a witten request for

such i nformation

3. At the hearing, the director or the director's designees

shall question the insurer about the proposed premiumrate

change. The insurer may provide additional information in

support of its proposed rate change, and any nenber of the public

may provide infornmation in support of or in opposition to the

proposed preniumrate change.

4. Wthin twenty days after the close of the hearing, the

director shall review all of the information submtted to

deterni ne whether the proposed premiumrate change is justified.

No rate shall be considered justified that i s excessive,

i nadequate, or unfairly discrimnatory. If the director

deternmines that the rate is justified, the director shall issue

15
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an order authorizing the insurer to use the premumrate as

pr oposed. If the director deternines that the rate i s not

justified, the director shall issue an order prohibiting the use

of the premumrate as proposed. The insurer may appeal the

order under chapter 536, RSM.

5. The provisions of this section shall not apply to the

initial premumrates filed by insurance conpani es when first

entering the Mssouri nmarket unless and until they propose to

change the premiumrates they initially filed with the departnent

upon entry into the state by nore than fifteen percent.

383.112. 1. Any insurer or self-insured health care

provider that fails to tinmely report clains infornmati on as

required by sections 383.100 to 383.125 shall be subject to the

provi sions of section 374.215, RSM.

2. For the purposes of sections 383.100 to 383.125, any

quar ant ee _associ ati on paying clains on behalf of an insol vent

i nsurer shall be subject to the same reporting requirenents as

the insolvent insurer.

383.150. As used in sections 383.150 to 383.195, the
following terns shall nean:

(1) ["Association" nmeans the joint underwiting association
establ i shed pursuant to the provisions of sections 383.150 to
383. 195;

(2)] "Director" means the director of the departnent of

i nsur ance;

16
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[(3)] (2) "Health care provider" includes physicians,
dentists, clinical psychol ogi sts, pharnmacists, optonetrists,
podi atrists, registered nurses, physicians' assistants,
chiropractors, physical therapists, nurse anesthetists,
anest heti sts, energency nedi cal technicians, hospitals, nursing
honmes and extended care facilities; but shall not include any
nursing service or nursing facility conducted by and for those
who rely upon treatnent by spiritual nmeans al one in accordance
with the creed or tenets of any well-recognized church or
religious denom nation;

(3) "MEDIC plan" or "plan", the insurance entity created

under the MEDI C program desi gned to pernmanently guarantee the

avai lability of nedical nmalpractice insurance in this state;

(4) "MEDIC programt’ or "programl, the mal practice

education, data and insurance capacity programcreated under

sections 383.150 to 383.190;

[(4)] (5) "Medical mal practice insurance" means insurance
coverage against the legal liability of the insured and agai nst
| oss, damage, or expense incident to a claimarising out of the
death or injury of any person as a result of the negligence or
mal practice in rendering professional service by any health care
provi der;

[(5)] (6) "Net direct prem uns" neans gross direct prem unms
witten on casualty insurance in the state of M ssouri by

conpani es authorized to wite casualty insurance under chapter

17
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379, RSMo [1969], in the state of Mssouri, less return prem uns
t hereon and dividends paid or credited to policyholders on such

direct business. The director of insurance may specify which

lines of property and casualty insurance gqualify as casualty

i nsurance under this provision.

383.155. 1. [A joint underwiting association may be
created upon determ nation by the director after a public hearing
that medical malpractice liability insurance is not reasonably
avai l abl e for health care providers in the voluntary market.]

There is hereby created a programto be known as the "Ml practice

Educati on, Data and | nsurance Capacity Prograni or "NMEDI C

program’ which shall replace and carry forward the functi ons of

t he previously authorized M ssouri nedical mal practice joint

underwriting association. The nmission of the MEDI C prodgram shal

be to performthe foll owi ng functions:

(1) Educate health care providers insured under the

programis MEDI C i nsurance plan on the current best practices in

the nedi cal profession designed to pronpte patient safety, avoid

incidents of nedical malpractice, and decrease litigation over

medi cal care;

(2) Conduct an independent analysis of the data coll ected

by the advi sory organi zation selected by the director under

subsection 5 of section 383.090 in deternmning the rates used for

coverage provided under the MEDIC plan, which analysis, including

an _analysis of loss trends, shall be made available to the public

18
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(3) Establish a permanent insurance entity to be known as

the "MEDI C Pl an" or "plan" designed to quarantee that M ssour

health care providers will always have a source of coverage for

medi cal nml practice insurance regardl ess of the conditions of the

voluntary market for such cover age.

The [associ ation] MEDI C program shall contain as nenbers al

conpani es authorized to wite and engaged in witing, on a direct
basi s, any insurance or benefit, the premumfor which is
i ncl uded under the definition of "net direct prem uns".

Menbership in the [association] MEDI C program shall be a

condition of continued authority to do business in this state.
2. A plan of operation shall be adopted to be effective
concurrently with the effective date of the [association] MED C

program

3. The [association] MED C program shall, pursuant to the

provi sions of sections 383.150 to [383.195] 383.190 and the plan
of operation, with respect to nedical mal practice insurance, have
the authority on behalf of its nenbers:

(1) To issue, or to cause to be issued through the MEDI C

pl an, policies of insurance to applicants, including incidental
coverages and subject to limts as specified in the plan of

operation but not to exceed one mllion dollars for each cl ai mant
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under one policy and three mllion dollars for all claimnts
under one policy in any one policy year;

(2) To underwite such insurance and to adjust and pay
| osses with respect thereto, or to appoint a service conpany to
perform those functions;

(3) To assume reinsurance fromits nmenbers; [and]

(4) To cede reinsurance;

(5) To help educate the health care providers insured under

the MEDI C plan on the current best practices in the nedical

pr of essi on designed to pronpte patient safety, avoid incidents of

medi cal nml practice, and decrease litigation over nedical

treatnent, including cooperative educational ventures with the

pati ent safety conm ssion;

(6) To performan independent analysis of data collected by

the state's nedical nmml practice insurance advisory organi zation

for use in developing rates under the MEDI C plan, and to make

such analysis freely available to the public; and

(7) To exercise the powers and authority of an insurance

conpany authorized to wite casualty insurance under chapter 379,

RSMb, in a manner consistent with the provisions of sections

383. 150 to 383. 190.

4. [Wthin forty-five days follow ng the creation of the
association, the directors of the association shall submt to the
director for his review, a proposed plan of operation, consistent

with the provisions of sections 383.150 to 383. 195.

20



gaa A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

5.] The plan of operation for the MEDI C program which may

i ncorporate sone or all of the plan of operation of the

previously authorized joint underwiting association, shal

provi de for economc, fair and nondiscrimnatory adm nistration
and for the pronpt and efficient distribution of nedical
mal practice insurance, and [shall] nmay contain other provisions
including, but not limted to, prelimnary assessnent of al
menbers for initial expenses to comence operations,
establ i shment of necessary facilities, managenent of the
[ associ ation] program assessnent of nmenbers to defray | osses and
expenses, reasonable and objective underwiting standards,
acceptance and cession of reinsurance, appointnent of a servicing
conpany and procedures for determ ning amounts of insurance to be
provi ded by the [association] program The prelimnary
assessnment shall be an advance to be recouped under the
provi sions of subsection 5 of section 383. 160.

6. The plan of operation shall be subject to approval by
the director after consultation with the nmenbers of the
[ associ ation] program representatives of the public and ot her
affected individuals and organizations. |f the director
di sapproves all or any part of the proposed plan of operation,

the directors of the programshall wthin fifteen days submt for

review a revised plan of operation. |If the directors of the
programfail to do so, the director shall pronmulgate a plan of

operation or part thereof, as the case may be. The plan of
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operation approved or pronul gated by the director shall becone
effective and operational upon his order.

7. Anmendnents to the plan of operation nmay be nade by the
directors of the [association] program subject to the approval
of the director or shall be made at his direction.

383.160. 1. [All association] MED C plan policies of

i nsurance [shall be witten so as to apply to injury which
results fromacts or om ssions occurring during the policy

peri od] issued under the programmay be witten to provide

medi cal nml practice i nsurance coverage as deternined by the

directors of the program including but not limted to coverage

witten on a clains-nmade, occurrence, or prior acts basis. No

policy formshall be used by the association unless it has been
filed with the director and approved or thirty days have el apsed
and he has not delivered to the board witten di sapproval of it
as msleading or not in the public interest. The director shal
have the power to di sapprove any policy form previously approved
if found by himafter hearing to be msleading or not in the
public interest.

2. Cancellation or nonrenewal of coverage of the

[ association's] plan's policies shall be governed by | aw
3. The rates, rating plans, rating rules, rating
classifications and territories applicable to the insurance

witten by the [association] MEDI C plan and statistics relating

thereto shall be subject to the [casualty rate regulation | aw
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giving] sanme requirenents as nedical mal practice insurance

witten by insurance conmpanies licensed in this state and shal

gi ve due consideration to the past and prospective | oss and
expense experience in nmedical mal practice insurance of all of the
insurers, trends in the frequency and severity of |osses, the
i nvestnment income of the association, and such other information
as the director may require. Al rates shall be actuarially
sound and shall be calculated to be self-supporting.

4. In the event sufficient funds are not avail able for the

sound financial operation of the [association] MEDIC plan,

addi tional funds shall be raised by making an assessnment on al

menber conpanies of the MEDIC program Assessnments shall be nade

agai nst nenbers in the proportion that the net direct prem uns
for the preceding cal endar year of each nenber for each |ine of

insurance requiring it to participate in [said plan] such program

bear to the net direct premuns for the precedi ng cal endar year
of all menmbers for such line of insurance; provided that,
assessnments nmade pursuant to sections 383.150 to [383.195]
383.190 shall not exceed in any cal endar year one percent of each
menber's net direct premuns attributable to the line or lines of
i nsurance the witing of which requires it to be a nenber.

5. Al nenbers shall deduct the anobunt of any assessnent
frompast or future prem umtaxes due but not yet paid the state.

6. Any funds which result from policyhol der prem uns and

ot her revenues received in excess of those funds required for
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reserves, |oss paynents and expenses incurred and accrued at the
end of any cal endar year shall be paid proportionately to the
general fund to the extent that credit against prem umtax
l[Tability has been granted pursuant to subsection 5 and to
menbers whi ch have been assessed but have not received tax
credits as provided in subsection 5.

383.165. The board of the MEDI C program shall deternine the

extent to which each policyhol der issued under the MEDIC pl an

shall pay to the [association] plan in the first policy year, in
addition to the prem um paynent due for insurance through the

[ associ ation, an anobunt equal to said] plan, a surcharge in an

amount |l ess than or equal to the first year's prem um paynent.

Such charge shall be separately stated in the policy. The board

may deterni ne what nethods of paynment of such surcharge will be

acceptabl e, and the board shall have the authority to use any

amounts collected through such surcharge for any leqgitinmate

pur pose connected to the activities of the MEDI C program

383.170. 1. Any health care provider eligible for coverage

through the MEDIC plan shall be entitled to apply to the

[ association] plan for nedical mal practice liability insurance.
Such application may be nmade on behal f of an applicant by a

[ broker or agent] producer licensed for casualty insurance and

authorized by the applicant. While the board nmay establish

st andards regardi ng which health care providers are in good faith

eligible for coverage under the MEDIC plan, it shall not be a
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prerequi site for coverage under the plan for a health care

provi der to have been declined coverage by one or nore insurers

in the voluntary narket.

2. If the [association] plan determ nes that the applicant
neets the underwiting standards of the [association] plan as
prescribed in the plan of operation and there is no unpaid,
uncontested prem um due fromthe applicant for prior insurance,
then the [association] plan, upon receipt of the premum or such
portion thereof as is prescribed in the plan of operation, shal
cause to be issued a policy of medical malpractice liability
I nsur ance.

383.175. The [association] plan shall be governed by a
board of [eight] ten directors, to be appointed by the director
for the ternms specified in the plan of operation. [Two] Four
directors shall represent insurers which wite bodily injury
insurance in Mssouri and are nenbers of the [National
Associ ation of |ndependent Insurers, two shall represent insurers
which wite bodily injury insurance in Mssouri and are nenbers

of the Anmerican Mutual Insurance Alliance] Property Casualty

| nsurers Association of Anerica, two shall represent insurers

which wite bodily injury insurance in Mssouri and are nenbers
of the Anmerican |Insurance Association, [and] two shall represent
insurers which wite bodily injury insurance in Mssouri but are

not menbers of any of the foregoing trade associations, and two

shall represent health care providers. The directors shall be
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rei mbursed out of the adm nistrative funds of the [association]
programonly for necessary and actual expenses incurred for
attendi ng neetings of the governing board.

383.180. The [association] programshall file in the office
of the director annually on or before the first day of April, a
statenment which shall contain information with respect to its
transactions, condition, operations and affairs during the

preceding year, including its educational activities, its data

anal ysis activities, and its insurance activities through the

MEDI C pl an. Such statenent shall contain such matters and
information as are prescribed and shall be in such formas is
approved by the director. The director may, at any tine, require
the [association] programto furnish additional information with
respect to its transactions, condition or any matter connected
therewith considered to be material and of assistance in
eval uating the scope, operation and experience of the
[ associ ation] program

383.185. The director shall make an exam nation into the

affairs of the [association] MED C program and the MEDI C plan at

| east annually. The expenses of every such exam nation shall be
borne and paid by the [association] plan.
383.190. Appeals and judicial review

(1) Any applicant to the [association] MED C plan, any

person insured pursuant to this article, or their

representatives, or any affected insurer, agent or agency, may
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appeal to the director within thirty days after any ruling,
action or decision by or on behalf of the [association] plan,
with respect to those itens the plan of operation defines as
appeal able matters.

(2) Any person aggrieved hereunder by any order or act of
the director of the departnent of insurance may, wthin ten days
after notice thereof, file a petition in the circuit court of the
county of Cole for a review thereof. The court shall summarily
hear the petition and may nmake any appropriate order or decree.

537.072. In all tort actions based upon inproper health

care, the parties shall make a good faith effort to engage in

medi ation, which shall be conducted by a trained nediator

selected froma list approved by the circuit court. The parties

shall advise the circuit court in witing that nedi ati on took

pl ace. | f nediation does not occur, the parties shall set forth

in witing to the circuit court their good faith reasons for

failure to conduct nediation.

538.210. 1. In any action against a health care provider
for damages for personal injury or death arising out of the
rendering of or the failure to render health care services, no
plaintiff shall recover nore than [three] four hundred fifty
t housand dol | ars [per occurrence] for noneconom c damages from
any one defendant as defendant is defined in subsection 2 of this
section.

2. "Defendant" for purposes of sections 538.205 to 538. 230
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shal | be defined as:
(1) A hospital as defined in chapter 197, RSMo, and its

enpl oyees and physi ci an enpl oyees who are insured under the

hospital's professional liability insurance policy or the
hospital's self-insurance nmaintained for professional liability
pur poses;

(2) A physician, including his nonphysician enpl oyees who
are insured under the physician's professional liability
i nsurance or under the physician's self-insurance maintained for
professional liability purposes;

(3) Any other health care provider having the |egal
capacity to sue and be sued and who is not included in
subdi visions (1) and (2) of this subsection, including enployees

of any health care providers who are insured under the health

care provider's professional liability insurance policy or
sel f-insurance maintained for professional liability purposes.
3. In any action against a health care provider for damages

for personal injury or death arising out of the rendering of or
the failure to render health care services, where the trier of
fact is a jury, such jury shall not be instructed by the court
with respect to the limtation on an award of noneconom c
damages, nor shall counsel for any party or any person providing
testimony during such proceeding in any way informthe jury or
potential jurors of such limtation.

4. Ef fective January 1, 2007, the limtation on awards for
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noneconom ¢ damages provided for in this section shall be

i ncreased or decreased on an annual basis [effective January
first of each year] in accordance with the Inplicit Price
Def |l ator for Personal Consunption Expenditures as published by
t he Bureau of Economi c Analysis of the United States Departnent
of Commerce. The current value of the limtation shall be
calcul ated by the director of the department of insurance, who
shall furnish that value to the secretary of state, who shal
publ i sh such value in the Mssouri Register as soon after each
January first as practicable, but it shall otherw se be exenpt
fromthe provisions of section 536.021, RSM.

5. Any provision of law or court rule to the contrary
notw t hstandi ng, an award of punitive danages against a health
care provider governed by the provisions of sections 538.205 to
538. 230 shall be made only upon a showng by a plaintiff that the
heal th care provider denonstrated wllful, wanton or malicious
m sconduct with respect to his actions which are found to have
injured or caused or contributed to cause the damages clained in
t he petition.

538. 211. 1. In all actions against a health care provider

pursuant to this chapter, any health care defendant may nove for

a hearing on the propriety of venue and in connection therewth:

(1) Al discovery shall be stayed other than di scovery on

the issues of venue raised in the notion;

(2) Wthin ninety days of the filing of the notion, the
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court shall set a hearing on the notion.

2. If after hearing, the court deternines that venue was

i nproperly asserted, the court shall forthwith transfer venue to

a _county where venue is proper and shall award reasonabl e costs,

expenses, and attorneys fees to the prevailing party.

538.225. 1. In any action against a health care provider
for damages for personal injury or death on account of the
rendering of or failure to render health care services, the

plaintiff or [his] the plaintiff's attorney shall file an

affidavit with the court stating that he or she has obtained the
witten opinion of a legally qualified health care provider which
states that the defendant health care provider failed to use such
care as a reasonably prudent and careful health care provider
woul d have under simlar circunstances and that such failure to
use such reasonable care directly caused or directly contri buted
to cause the damages clainmed in the petition

2. [The affidavit shall state the qualifications of such

health care providers to offer such opinion.] The health care

provi der who offers such opinion shall have education, training,

and experience in a like area of expertise, or |oqgical extension

of the field of expertise, as the defendant health care provider.

In addition, the health care provider nust be actively engaged in

the practice of nedicine or have retired fromactively practicing

within five vears of the date of the witten opinion. The

witten opinion is, upon notion of a party, subject to in-canera
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review by the court without counsel or the parties present to

assure its conpliance with this section.

3. A separate affidavit shall be filed for each defendant
named in the petition.

4. Such affidavit shall be filed no | ater than ninety days
after the filing of the petition unless the court, for good cause
shown, orders that such tinme be extended.

5. If the plaintiff or [his] the plaintiff's attorney fails

to file such affidavit [the court may, upon notion of any party,

di sm ss the action against such noving party] within the tine

requi red under subsection 4 of this section, the action as to

t hat defendant shall be stayed and the court shall, upon notion

of any party, disniss the action agai nst that defendant w t hout

prej udi ce.

538. 226. 1. The portion of statenents, witings, or

benevol ent _gestures expressing synpathy or a general sense of

benevol ence relating to the pain, suffering, or death of a person

shall be inadm ssible as evidence of an adm ssion of liability in

a civil action. A statenent of fault, however, which is part of

or in addition to any of the above shall be adm ssible under this

section.

2. As used in this section, "benevol ent gestures" neans

actions which convey a sense of conpassi on or comm seration

emanati ng from hunmane i nmpul ses.

Section 1. 1. Any person may file a m scell aneous case for
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t he purpose of securing copies of such person's health care

records or the health care records of any other individual for

whom such person is the quardian or attorney-in-fact, or is a

potential claimnt for a wongful death.

2. A nmscell aneous case shall be filed in the circuit in

whi ch any of the health care records sought to be obtained are

| ocat ed.

3. The petition shall be filed according to the foll ow ng

qui del i nes:

(1) The petition shall contain the foll ow ng:

(a) The nane of the individual who received the health care

services or nedical treatnent;

(b) A brief summary of the health care services or nedica

treatnent received;

(c) A brief summary of the outcone of the health care

services or nedical treatnent; and

(d) The nanes of the health care providers fromwhom health

care records are bei ng sought;

(2) The petition shall not contain all egations of

neqgl i gence or demands, other than a general denmand for access to

health care records.

4. Wthin five business days of filing the m scell aneous

case, the petitioner shall nmail a copy of the petition by reqular

and certified mail to each health care provider listed in the

petition. The petitioner shall certify to the court that the
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petition has been mail ed as required.

5. After filing a m scell aneous case, the petitioner nay

request the health care records described in subsection 1 of this

section by subpoena and, if necessary, subpoena the health care

records custodian for a deposition for the sole purpose of

securing copies of the health care records and verifving their

aut henticity. Refusal to provide the requested records may be

the basis for the court to inpose sanctions or orders of

cont enpt .

6. Filing of a mi scell aneous case petition shall toll the

applicable statute of limtations for one hundred twenty days on

any claimfor injuries or death caused by professional neqgligence

of a health care provider, but in no event shall the applicable

statute of limtations be tolled under this section for nore than

one hundred twenty days.

7. The naming or listing of a health care provider as a

person fromwhomrecords are requested shall not be consi dered

for any reporting purposes as a claimmde agai nst the health

care provider

8. A health care provider or any person or entity acting on

behalf of a health care provider shall not charge nore than is

al | owabl e under section 197.227. RSMo, for providing copies of

health care records.

Section 2. There is hereby authorized a "Health Care

Stabilization Fund Study Conm ssion", the purpose of which is to
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study nedical mal practice insurance stabilization funds in other

states and make recommendations to the governor and the general

assenbly as to whether or to what extent the MED C program coul d

or _should act as a nedical nmalpractice insurance stabilization

fund for the state of Mssouri. The conmi ssion shall be made up

of ni ne nmenbers appointed by the governor, representing the

medi cal _nml practice insurance industry and the health care

providers who are the consuners of such insurance. Staff support

for the commi ssion shall be provided by the M ssouri department

of insurance. The conmmi ssion shall issue a witten report

containing its recommendati ons to the governor and the general

assenbly by January 10, 2005.

Section 3. 1. The director of the departnent of insurance

shall, by rule, develop a standardi zed application formfor

medi cal nml practice coverage. Once said rule has been

pronul gated and has becone effective, all insurers witing

medi cal nml practice insurance in this state shall use said

application form or any duly authorized anendnents thereto, as

part of their underwiting process. The formshall be devel oped

in consultation with nedical nmal practice insurers in order to

assure that the formcaptures the information reasonably needed

by insurers to underwite the coverage. |f an insurer

denpnstrates a need for additional information, the director nay

approve a supplenental form

2. Once the formrequired under subsection 1 of this
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subsection has been devel oped and has gone into effect, the

departnent shall post the form and any approved i ndividual

insurers' supplenents thereto, on the departnent's web site.

3. The department shall construct its web site to link said

site to those of nedical nmlpractice insurers actively witing in

M ssouri. The department web site will allow health care

providers to enter the appropriate information on the formyvia

conputer, and then subnit said applications to the insurers of

their choosing, electronically. The departnent's web site shal

incorporate such security nmeasures as are necessary to protect

any confidential data.

12 [ 383.195. Term nation of any plan

13 created pursuant to the authority of sections
14 383. 150 to 383.195 shall be by the director
15 pursuant to a public hearing in which it is
16 determ ned that nedical mal practice liability
17 i nsurance is reasonably available to health
18 care providers in the voluntary market. ]

Section B. Because imediate action is necessary to take
action regarding the circunstances facing the nedical nal practice
l[iability insurance market in this state the enactnent of
sections 383.090 and 383.091 of section A of this act is deened
necessary for the i medi ate preservation of the public health,
wel fare, peace, and safety, and is hereby declared to be an
energency act within the neaning of the constitution, and the
enact ment of sections 383.090 and 383.091 of section A of this
act shall be in full force and effect upon its passage and

approval .
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