3332L. 01l
AN ACT

To repeal sections 194.400, 194.405, 194. 406,
194. 407, 194.408, 194.409, and 194. 410, RSM,
relating to unmarked burial remains, and to
enact in lieu thereof eight new sections
relating to the sane subject, with penalty
provi si ons.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLOWE:

Section A Sections 194.400, 194.405, 194.406, 194. 407,
194. 408, 194.409, and 194. 410, RSMo, are repeal ed and ei ght new
sections enacted in lieu thereof, to be known as sections
194. 400, 194. 403, 194.405, 194.406, 194.407, 194.408, 194. 409,
and 194.410, to read as foll ows:

194.400. As used in sections 194.400 to 194.410 the
foll owi ng words and phrases nean:

(1) "Burial site", any natural or prepared physi cal

| ocation, whether originally below,  on, or above the surface of

the earth, into which individual hunman remi ns were deposited;

including but not limted to, caves, rock cairns or pyres, or

other structures which may not fall within the ordinary

definition of a gravesite;

(2) "Cenetery", land used for the internent of human

remai ns, including each tract so nmarked, signed, or designated

and used as a human burial site, either currently or in the past.

The termal so includes tracts of land which are not visibly
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mar ked, signed, or designated as a cenetery, but which are known

to be such by witten historic records, or where the decedents

interred there have known, living lineal descendants or

relatives. However, the termcenetery does not apply to burial

sites which predate 1700 and which do not fall within any

definition of cenetery contained in chapter 214, RSM;

(3) "Commttee", the unmarked human burial consultation
conm ttee;

[(2)] (4) "Cultural itens", [shall include] includes:

(a) ["Associated funerary objects", objects that are
reasonably believed to have been placed with individual human
remains either at the time of death, or during the death rite or
cerenony, or later, and all other itens exclusively made for
burial purposes including itens made to contain human renmains;

(b) "Unassoci ated funerary objects", objects that are
reasonably believed to have been placed with individual human
remains either at the time of death or during the death rite or
cerenony, or |ater, which can be identified by a preponderance of
t he evidence as related to known human remains or an unmarked
human burial site or can be identified as having been renoved

froma specific unmarked human burial site;] "Funerary objects",

itens that, as part of a death rite or cerenpny, are reasonably

believed to have been placed intentionally with or near

i ndi vidual human remains at the tinme of death, during burial, or




later. Funerary objects al so nean those itens that were

exclusively made for human burial purposes, or nade to contain

human renmni ns, and that were placed at a hunan burial site. Wth

respect to Native Anerican burial sites, this termincludes both

"associ ated funerary objects" and "unassociated funerary

objects", as those terns are defined in 25 U.S.C. section 3001.

In the event of a disagreenment, the determ nation of the Federal

Nati ve Anerican Graves Protection and Repatriati on Act Revi ew

Committee established pursuant to 25 U.S.C. section 3006 shal

govern as to what is a funerary object;

(b) "Sacred objects", atermlimted here in scope and

application to objects of Native Anerican origin. Wth respect

to Native Anerican burial sites, this termhas the sane neani ng

as it is given in 25 U.S.C. section 3001; and

(c) "Cultural Patrinmony", a termlimted here in scope and

application to objects of Native Anerican origin. Wth respect

to objects found in or with Native Anerican burial sites, this

term has the sane neaning as it is givenin 25 U S.C. section

3001.

"Associated cultural itens" neans all funerary objects found with

or _so near to specific human remains as to be associ ated

archaeologically with those remains; and any sacred objects or

objects of cultural patrinony found generally at a site, even




t hough they may not be associated with any specific hunan

renmains, and even if no human renmnins are found at all:

[(3)] (5) "Ceneral archaeological investigation", refers
to:

(a) Excavations perfornmed by professional archaeol ogists
usual ly consisting of a structured scientific undertaking
conprised of three segnents including field investigations,
| aboratory anal ysis, and preparation and subm ssion of a report
of investigation; and

(b) Identification of the presence of human remains in
excavated materials considered to occur at the conpletion of the
| aboratory anal ysis segnent of the studies as above;

(6) "Native Anerican", a termthat nean of or relating to a

present, past, or prehistoric tribe, people, or culture, that is

or _was once indigenous to the United States. As to present day

tribes, it generally refers to those tribes and nations, the

exi stence and sovereignty of which is recognized by the United

St at es _gover nment;

[(4)] (7) "Professional archaeol ogist”, a person who has a
graduat e degree in archaeol ogy, anthropol ogy, or closely related
field, at |east one year of full-tinme professional experience or
equi val ent specialized training in archaeol ogi cal research
adm ni stration [of] or nmanagenent, or at |east four nonths of

supervised field and anal ytic experience in general North



Anmeri can archaeol ogy and denonstrated ability to carry
archaeol ogi cal research to conpletion, as evidenced by a naster
of arts or master of science thesis, or report equivalent in
scope and quality;

[(5)] (8) "Second or subsequent violation", any violation,
other than the first violation, of a crimnal law related to the
trafficking of human remains or cultural itenms |located in the
state of Mssouri, the United States, or any other state;

[(6)] (9) "Skeletal analyst", a person possessing a
post graduat e degree representing specialized training in skel etal
bi ol ogy, forensic osteol ogy, or other relevant aspects of
physi cal anthropol ogy. The skel etal analyst shall have a m ni mum
experi ence of one year in conducting |aboratory reconstruction
and anal ysis, and shall have denonstrated the ability to design
and execute a skeletal analysis, and to present the witten
results and interpretations of such analysis in a thorough,
scientific, and tinmely manner;

[(7)] (10) "Specific scientific investigations", refers to
detail ed studi es of human remai ns by professional archaeol ogists,
ant hr opol ogi sts, osteol ogists, or professionals in rel ated
di sci pli nes;

[(8)] (11) "State historic preservation officer", the
director of the departnment of natural resources;

[(9)] (12) "Unmarked human burial”, any instance where



human skel etal remains are discovered or believed to exist[, but]

outside of a cenetery and for which there exists no witten

hi stori cal docunmentation or grave markers.

194. 403. 1. Al human remains in unmarked human buri al

sites found after Auqust 28, 2004, which are not the subject of a

crimnal investigation, together with any associ ated cul tural

itens found after that date, shall imediately be pl aced under

jurisdiction of the state historic preservation officer, at the

site or after they have been renmoved. The state historic

preservation officer shall have jurisdiction of the remains and

associated cultural itens, even if they are in the physical

cust ody of another entity havi ng professi onal archaeol oqgi cal

staff with the witten consent of the state historic preservation

officer. Al sacred objects or objects of cultural patrinbny

found after Auqust 28, 2004, nust be placed into the jurisdiction

of the state historic preservation officer, so that the

departnent of natural resources can attenpt to repatriate those

to the appropriate Native Anmerican tribe or nation. However ,

nothing in sections 194.400 to 194.410 shall conpel the state

hi storic preservation officer to turn custody and control of

hunman remains or cultural itens over to any person, ethnic group

or Native Anerican tribe or nation that has not satisfactorily

denonstrated its kinship or cultural affiliation with such

renains or itens.




2. State, and local nuseuns, including any "nuseun! as

defined in 25 U. S.C. section 3001, having | egal custody and

possessi on of hunman remains, funerary objects, sacred objects, or

objects of cultural patrinony prior to the August 28, 1987 are

not required to turn those over to the state historic

preservation officer, as long as they are in conpliance with, or

attempting to conply with, all other applicable state and federal

| aws.

3. The state historic preservation officer is authorized to

pronul gate appropriate requl ations for the adm nistration of

sections 194.400 to 194.410. Any rule or portion of a rule, as

that termis defined in section 536.010, RSMb, that is created

under the authority delegated in this section shall becone

effective only if it conplies with and is subject to all of the

provi sions of chapter 536, RSMb, and, if applicable, section

536.028, RSMb. This section and chapter 536, RSMb, are

nonseverable and if any of the powers vested with the general

assenbly pursuant to chapter 536, RSMo, to review, to delay the

effective date, or to disapprove and annul a rule are

subsequently held unconstitutional, then the grant of rul enaking

authority and any rule proposed or adopted after Auqust 28, 2004,

shall be invalid and voi d.

194. 405. VWhen an unmar ked human buri al or human skel et al

remai ns are encountered during archaeol ogi cal excavati on,



construction, or other ground disturbing activities, whether
found on or in any private lands or waters or on or in any | ands
or waters owned by the state of Mssouri or its political
subdi vi si ons, agencies or instrunentalities, the provisions of

sections 194.400 to 194.410 shall apply to the human renai ns and

to all associated cultural itens.

194.406. 1. Any person knowing or with reason to know t hat
an unmar ked human burial or human skel etal remains and any

associated cultural itens are being disturbed, destroyed,

defaced, mutil ated, renoved, or excavated, or exposed shal

i mredi ately notify either the state historic preservation officer
or the local |aw enforcenment officer with jurisdiction for the
area in which the burial or remains are encountered.

2.  \Wen an unmar ked human burial or human skel etal remains
are encountered as a result of construction or agricultural earth
di sturbing activities or by a professional archaeologist in the
course of an investigation all such activities shall cease
imredi ately within a radius of fifty feet of the point of
di scovery. Such activity shall not resume w thout specific
aut hori zation fromeither the state historic preservation officer
or the local |aw enforcenent officer, whichever party has
jurisdiction over and responsibility for such remains. Said
parties shall act pronptly and nake a decision within a

reasonable tinme. Jurisdiction will be determ ned as foll ows:



(1) If upon investigation, the |ocal |aw enforcenent
of ficer determ nes that the human skel etal remains may be
involved in a [legal] crimnal investigation, that officer wll
i medi ately assune all jurisdiction over and responsibility for
such remai ns;

(2) If upon investigation, the |ocal enforcenent officer
determnes that the remains are not involved in a [|egal]
crimnal investigation, the state historic preservation officer
or his duly designated representative shall assune responsibility

for such remains and all associated cultural itens.

194.407. 1. In cases where an unmarked human burial or
human skel etal remmins are discovered as a result of construction
or agricultural earth disturbing activities and where the state
historic preservation officer has been determ ned to have
jurisdiction, the state historic preservation officer shal
det erm ne whet her renoval of the human skeletal remains is
necessary and appropriate for the purpose of scientific analysis.
A general archaeol ogical investigation of the site shall be
conducted by a professional archaeol ogi st and the professional
archaeol ogi st shall advise the state historic preservation
of ficer of the physical location and the cultural and biol ogical
characteristics of the unmarked human burial or human skel et al

remains and all associated cultural itenms within thirty days

after the state historic preservation officer assuned



jurisdiction over [the burial or remains] them
2. In cases where an unmarked human burial or skel etal

remai ns are di scovered by a professional archaeol ogist in the
course of an investigation, and where the state historic
preservation officer has been determ ned to have jurisdiction,
t he professional archaeol ogi st shall advise the state historic
preservation officer of the physical |ocation and the cultural
and bi ol ogi cal characteristics of the unmarked human burial or

human skel etal remains and all associated cultural itens within

thirty days after the state historic officer assumed jurisdiction
over them

3. The state historic preservation officer may, during the

course of these investigations, call upon Native Anericans,

| eaders of ethnic groups, or other appropriate persons to exanine

the burial site and associated cultural itens, to the extent that

may be appropriate. Notw thstanding anything to the contrary

herei n contained no construction shall be suspended or del ayed

nore than thirty days unless the scope of work for the respectful

and appropriate renoval of the remains and all associ ated

cultural itens requires a |longer period of tine. |f the state

historic preservation officer determines that a | onger period of

time is necessary, the departnent shall notify in witing the

lawful private or public property owner or easenent hol der and

give a conplete explanation of reasons for the delay. Such del ay
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shall not exceed an additional thirty days, except with the

consent of all affected persons, or as a court of conpetent

jurisdiction may require.

194. 408. \Whenever an unmarked human burial or human
skeletal remains are reported to the state historic preservation

officer, with or without associated cultural itens, the state

historic preservation officer shall proceed as follows:

(1) Insofar as possible, the state historic preservation
of ficer shall nake reasonable efforts to identify and | ocate
persons who can establish direct kinship with or descent fromthe
i ndi vi dual whose remains constitute the burial. The state
historic preservation officer, in consultation with the nost

closely related fam |y nenber, shall determ ne the proper

di sposition of the remains and all associated cultural itens;

(2) Wen no direct kin or descendants can be identified or
| ocated, but the burial or remains can be shown to have ethnic
affinity with living peoples, the state historic preservation
officer in consultation wiwth the [l eaders] | eader of the ethnic
groups having a relation to the burial or remains shall determ ne
t he proper disposition of the remains. But, if the state
historic preservation officer determ nes the burial or remains
are scientifically significant, no reinterment shall occur until
the burial or remai ns have been exam ned by a skel etal anal yst

designated by the state historic preservation officer. In no
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event shall reinternent be del ayed nore than one year unless that

delay and its rational e have been revi ewed and approved by the

conm ttee;

(3) Wen the burial or remains cannot be related to any
living peoples, the state historic preservation officer, in
consultation with the unmarked human burial consultation
commttee, shall determ ne the proper disposition of the burial
or remains. But, if the state historic preservation officer
determnes the burial or remains are scientifically significant,
no reinterment shall occur until the burial or remains have been
exam ned by a skel etal analyst designated by the state historic
preservation officer. In no event shall reinternment be del ayed

nore than one year unless [otherwi se and to the extent

determ ned] that delay and its rationale have been revi ewed and

approved by the comm ttee;

(4) Wen the burial site appears to be that of a Native

American individual, the state historic preservation officer, in

consultation with the appropriate state agency or nuseum and the

unnmar ked human burial consultation commttee, shall observe and

conply fully with the pertinent provisions of the federal Native

Ameri can Graves Protection and Repatriation Act, 25 U.S.C

sections 3001, et seq.;

(5) Notw thstanding subdivisions (2)[ and], (3), and (4) of

this section the state historical preservation officer [may]
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shal | seek approval fromthe unmarked human burial consultation

commttee to delay reinternment of the remains for nore than one

year, for an additional scientific study that has not already

commenced, to be conducted in a facility chosen by the state

historic preservation officer. The state historic preservation

officer, on this or any other pending gquestion or issue, may cal

a special neeting of the conmttee; or the state historic

preservation officer may reguest a special public vote of the

committee to decide the guestion. If the delay in reinternent

for the new, additional scientific study is approved by the

commttee, then reinternent shall be delayed for a period as
specified by the commttee,

(6) Wien the state historic preservation officer assunes

jurisdiction and control over an unmarked human burial site and

its associated cultural itens, the lawful private or public

property owner or easenent holder shall have the right to

continue the construction or other activities, after conpliance

with sections 194. 406 and 194. 407. However, if those activities

will result in or necessitate the further alteration,

di sturbance, or renoval of the human renmi ns and any associ at ed

cultural itens, without being able to respectfully rebury themin

pl ace on that site, then the state historic preservation officer

shall make the necessary arrangenents to renpve those renni ns and

cultural objects fromthat site and to take jurisdiction of them
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and the lawful private or public property owner or easenent

hol der shall be responsible for the resulting costs of their

ar chaeol ogi cal renopval , cl eani ng, catal ogi ng, preservation,

docunentation, and return to the state historic preservation

officer for reburial or repatriation.

194.409. 1. There is hereby created in the departnent of
natural resources, an "Unmarked Human Burial Consultation
Comm ttee", which shall be conposed of seven nenbers to be
appoi nted by the governor with the advice and consent of the
senate. The nenbers of the commttee shall be appointed as
follows: the state historic preservation officer, tw nenbers
who are archaeol ogi sts or skeletal analysts, two native Anericans
who are menbers of an Indian tribe recognized by the United
States of Anerica, one menber who is a non-Indian mnority, and
one non-Indian, non-mnority nmenber who is neither a professional
archaeol ogi st nor a skeletal analyst. Menbers of the commttee
shal |l be residents of the state of M ssouri.

2. The state historic preservation officer shall be
chairman of the conmttee and shall serve a termwhich is
cont enporaneous with his enploynent as director of the departnent
of natural resources. The terns of all other nenbers of the
comm ttee shall be three years.

3. The commttee shall neet at |east [once] tw ce each

cal endar year, but may neet nore often at the request of the
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state historic preservation officer

4. The nmenbers of the commttee shall serve voluntarily and
shal | not receive conpensation for menbership on the commttee,
except that they shall be eligible to receive rei nbursenent for
transportati on expenses as provided for through the budget
approved for the office of the state historic preservation
of ficer.

5. Al actions and decisions of the state historic
preservation officer and the unmarked human burial consultation
commttee shall be in conformty with the provisions of the
federal National Hi storic Preservation Act of 1966, as anended;

with the federal Native Anerican G aves Protection and

Repatriati on Act (NAGPRA), as anended, 25 U.S.C. 3001, et sedq.,

if NAGPRA is applicable; and with any witten aqreenent or

menor andum of understandi ng entered into by a federal agency wth

the state historic preservation officer, or with a Native

American tribe or nation, or both, according to federal |aw.

194.410. 1. Any person, corporation, partnership,
proprietorship, or organization who know ngly disturbs, destroys,
vandal i zes, or damages a marked or unmarked human burial site
commts a class D fel ony.

2. Any person who know ngly appropriates for profit, uses
for profit, sells, purchases or transports for sale or profit any

human remains wi thout the right of possession to those remains as
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provided in sections 194.400 to 194.410 conmts a class A
m sdeneanor and, in the case of a second or subsequent violation,
commts a class D fel ony.

3. Any person who know ngly appropriates for profit, uses
for profit, sells, purchases or transports for sale or profit any
cultural itens obtained in violation of sections 194.400 to
194. 410 commts a class A m sdeneanor and, in the case of a
second or subsequent violation, conmts a class D fel ony.

4. Any natural person who violates any provision of

sections 194.400 to 194.410 shall be subject to a civil penalty

of one thousand dollars per violation, plus the court costs,

attorneys fees, and other costs incurred by the state historic

preservation officer or the departnent of natural resources in

recovering the human remains or cultural itens, and in properly

cl eani ng, catal ogi ng, preserving, and docunenting themfor

reburial or repatriation. Were nore than one natural person

acts in conbination, each shall be subject to the civil penalty

and other specific costs. Any corporation, general or limted

partnership, trust, limted liability company, or other |eqgal

entity that knowingly violates any provision of sections 194. 400

to 194.410 shall be subject to a civil penalty of ten thousand

dollars per violation, plus the court costs, attorney fees, and

other costs incurred by the state historic preservation officer

or the departnment of natural resources in recovering the hunan
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remains or cultural itens, and in properly cleaning, catal oging,

preserving, and docunenting themfor reburial or repatriation. A

civil penalty inmposed pursuant to this section shall be

cunul ative and in addition to other court costs, attorney fees,

and other costs that nay be inposed in the sane action, in

addition to any fines or inprisonnent that nay be inposed in a

crimnal action in any court of conmpetent jurisdiction.

5. The departnment nmay request either the attorney general

Or _a prosecuting attorney to bring any action authorized in this

section in the nane of the people of the state of Mssouri. Suit

may be brought in any county where the cause of action accrued or

the county containing the seat of state governnent.
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