3346L. 011
AN ACT
To anend chapter 490, RSMb, by adding thereto

ei ght new sections relating to environnental
audit privileges.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSCOURI,
AS FOLLONG

Section A. Chapter 490, RSMo, is anended by adding thereto
ei ght new sections, to be known as sections 490. 750, 490. 753,
490. 755, 490. 757, 490.759, 490.762, 490.765, and 490.768, to read
as foll ows:

490. 750. In order to encourage owners and operators of

facilities requl ated under state, federal, regional, or |ocal

| aws, ordinances, requlations, permts, or orders to conduct

voluntary internal environnmental audits of their conpliance

prograns _and nanagenent systens and in order to assess and

i mprove conpliance with those laws, and to pronpte the pronpt

disclosure to the departnent of natural resources in order to

correct any deficiencies discovered, no environnental audit shal

be discl osed except as provided in sections 490.750 to 490.768 to

protect the confidentiality of communications relating to

voluntary internal environnmental audits.

490. 753. As used in sections 490.750 to 490.768, the

followi ng terns nean:

(1) "Conpliance managenent systeni or "environnental

managenent systenl', a requlated entity's docunented systenntic
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efforts, appropriate to the size and nature of its business, to

prevent, detect, and correct nonconpliance through all of the

foll ow ng:

(a) Conpliance policies, standards, and procedures that

identify how enpl oyees and agents are to neet the requirenents of

|laws, requlations, pernits, enforceable agreenents, and other

sources of authority for environnental requirenents;

(b) Assignnent of overall responsibility for overseeing

conpliance with policies, standards, and procedures, and

assignnent of specific responsibility for assuring conpliance at

each facility or operation;

(c)  Mechanisns for systemmtically assuring that conpli ance

policies, standards, and procedures are being carried out,

including nonitoring and auditing systens reasonably designed to

detect and correct nonconpliance, periodic evaluation of the

overall performance of the conpliance nanagenent system or

envi ronnent al managenent system and a neans for enpl oyees or

agents to report nonconpliance of environnental requirenents

without fear of retaliation;

(d) FEfforts to communicate effectively the requl ated

entity's standards and procedures to all enployees and other

agents;

(e) Appropriate incentives to managers and enpl oyees to

performin accordance with the conpliance policies, standards,




and procedures, including consistent enforcenent through

appropriate disciplinary nechani sns; and

(f) Procedures for the pronpt and appropriate correction of

any nonconpliance, and any necessary nodifications to the

requl ated entity's conpliance nmanagenment system or environnental

managenent systemto prevent future nonconpliance;

(2) "Departnent", the departnent of natural resources;

(3) "Environnental audit", a systematic, docunented,

periodic, and objective review by requlated entities of facility

operations and practices related to neeting environnental

requi renents:

(4) "Environnental audit report", the docunented anal ysis,

concl usions, and recommendations resulting froman environnmental

audit, but not including data obtained in or testinonial evidence

concerning such audit;

(5) "Requlated entity", any entity, including a federal,

state, or nunicipal departnent or facility, which is requl ated

under federal environnental | aws.

490. 755. If arequlated entity establishes that it

satisfies all of the conditions of section 490.765, the

departnent shall not seek penalties for nonconpliance of state,

federal, regional, or local |laws, ordinances, requl ations,

pernmts, or orders relating to environnental requirenents

di scovered and disclosed by the entity.




490. 757. If arequlated entity establishes that it

satisfies subdivisions (1) to (9) of section 490.765, the

departnent shall not recommend to the attorney general or other

prosecuting authority that crininal charges be brought agai nst

the disclosing entity, as long as the departnment deternines that

t he nonconpliance is not part of a pattern or practice that

denpbnstrates or involves:

(1) A preval ent nmanagenent phil osophy or practice that

conceal s or condones environnental nonconpliance; or

(2) High-level corporate officials' or managers' consci ous

i nvolvenent in, or willful blindness to, nonconpliance of federal

environnental | aw

490. 759. Regar dl ess of whether the departnent recomends

the requlated entity for crimnal prosecution, the departnent my

recommend for prosecution the crimnal acts of individual

managers or enpl oyees under existing policies quiding the

exerci se of enforcenent discretion.

490. 762. 1. The departnent, the attorney general, and any

prosecuting attorney shall not request or use an environnental

audit report to initiate a civil or crimnal investigation of an

entity, including but not limted to the use of such report in

routine inspections. |f the departnent has an i ndependent reason

to believe that nonconpliance has occurred, the departnent nay

seek any information relevant to identifying nonconpli ance or




determining liability or extent of harm

2. Not wi t hst andi ng t he provi sions of subsection 1 of this

section, an environnental audit report conm ssioned by counsel is

privileged i nformati on under the attorney-client or work-product

privilege, and is inadnmi ssible as evidence in any legal action in

any civil, crimnal, or adm nistrative proceedi ng instituted by

any other third party.

490. 765. In order to receive the benefits of sections

490. 750 to 490. 768, owners and operators of facilities requl ated

under state, federal, reqgional, or local |aws, ordinances,

requl ations, permts, or orders shall comply with the foll ow ng:

(1) The nonconpliance was di scovered through:

(a) An environnmental audit:; or

(b) A conpliance managenent system reflecting the

requl ated entity's due diligence in preventing, detecting, and

correcting nonconpliance. The requlated entity shall provide

accurate and conmpl ete docunentation to the departnment as to how

its conpliance managenent system neets the criteria or due

diligence and how the requl ated entity discovered the

noncompl i ance through its conpliance managenent system The

departnent may require the requlated entity to make available to

the public a description of its conpliance managenent system

(2) The nonconpliance was di scovered voluntarily and not

through a legally mandated nonitoring or sanmpling requirenment




prescribed by statute, requlation, permt, judicial, or

admi ni strative order, or consent agreenent. Sections 490.750 to

490. 768 shall not apply to:

(a) Em ssions nonconpliance detected through a continuous

eni ssions nonitor, or alternative nonitor established in a

pernmt, where any such nonitoring is required;

(b) Noncompliance of National Pollutant D scharge

Eli mnation Systemdischarge linmts detected through required

sanpling or nonitoring; or

(c)  Nonconpliance discovered through a conpliance audit

required to be perforned by the terns of a consent order or

settl enent agreenent, unless the audit is a conponent of

agreenent terns to i nplenment a conprehensi ve environnent al

managenent system

(3) The requlated entity fully discloses the specific

noncompliance in witing to the departnent within twenty-one

days, or such shorter tine period as nmay be required by | aw,

after the entity discovers that the nonconpliance has, or may

have, occurred. The tine at which the entity discovers that a

noncompl i ance has, or nay have, occurred beqgi ns when any officer,

director, enployee, or agent of the facility has an objectively

reasonabl e basis for believing that a nonconpliance has, or may

have, occurred;

(4) The requlated entity discovers and discl oses the




potential nonconpliance to the departnent prior to:

(a) The commencenent of a federal, state, or |ocal

departnent inspection or investigation, or the issuance by such

departnent of an information request to the requlated entity, in

whi ch the departnment determ nes that the facility did not know

that it was under civil investigation, and the depart nent

determ nes that the entity is otherwise acting in good faith, in

whi ch case the departnent is authorized to reduce or waive civi

penalties in accordance with sections 490. 750 to 490. 768;

(b) Notice of a citizen suit;

(c) The filing of a conplaint by a third party;

(d) The reporting of the nonconpliance to the departnent or

ot her _governnment agency by a whistl e-bl ower enpl oyee and not be

one authorized to speak on behalf of the requlated entity; or

(e) Inmmnent discovery of the nonconpliance by a requl atory

departnent or agency;

(5) The requlated entity shall correct the nonconpli ance

within sixty cal endar days fromthe date of discovery, certifying

in witing that the noncompli ance has occurred and taking

appropriate neasures as determ ned by the departnent to renedy

any environnental or human harm due to the nonconpli ance. The

departnent retains the authority to order an entity to correct a

noncompliance within a specific tine period shorter than sixty

days whenever correction in such shorter tinme period is feasible




and necessary to protect adequately public health and the

envi ronnent. If nore than sixty days is needed to correct the

nonconmpli ance, the requlated entity shall so notify the

departnent in witing prior to the expiration of the sixty-day

peri od. |f appropriate, the department may require a requl ated

entity to enter into a publicly available witten aqgreenent,

adm ni strative consent order, or judicial consent decree as a

condition for obtaining relief under sections 490.750 to 490. 768,

in particular where conpliance or renedial neasures are conpl ex

or a lengthy schedule for attaining and nmi ntai ni ng conpli ance or

remedi ating harmis required;

(6) The requlated entity shall agree in witing to take

steps to prevent a recurrence of the nonconpliance, including

i nprovenents to its environnental auditing or conpliance

managenent system

(7) The specific nonconpliance, or a closely rel ated

noncompl i ance, has not occurred within the previous three vears

at the sane facility and has not occurred within the past five

vears as part of a pattern at nultiple facilities owned or

operated by the sane entity. For the purposes of this section,

noncompl i ance i ncl udes:

(a) Any nonconpliance of federal, state, or |ocal

environnental law identified in a judicial or admnistrative

order, consent agreenent or order, conplaint, or notice of




nonconpli ance, conviction, or plea agreenent; or

(b) Any act or onmission for which the requlated entity has

previously received penalty nmtigation fromthe department or

anot her state or | ocal departnent;

(8) The nonconpliance i s not one which:

(a) Resulted in serious actual harm or may have presented

an i mm nent and substantial endangernent, to human health or the

environnent:; or

(b) Violates the specific terns of any judicial or

adm ni strative order or consent agreenent:; and

(9) The requlated entity cooperates as regquested by the

departnent and provides such information as is necessary and

requested by the departnent to determ ne applicability of

sections 490.750 to 490. 768.

490.768. The departnent shall make available to the public

the terns and conditions of any conpliance agreenent reached

pursuant to sections 490.750 to 490.768, including the nature of

t he nonconpliance, the renedy, and the schedule for returning to

conpliance; provided, however, that the results of any audit or

audit report to the extent disclosed to the departnent are not

public records and shall not be subject to disclosure pursuant to

chapter 610, RSM.




