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HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO 1304
AN ACT

To repeal sections 379.316, 383.150, 538.210
and 538. 225, RSMb, and to enact in lieu
t her eof twenty-nine new sections relating to

medi cal mal practice liability insurance, with
an energency cl ause.

OO, WN

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLOWE:

Section A Sections 379.316, 383.150, 538.210 and 538. 225,
RSMb, are repeal ed and twenty-ni ne new sections enacted in lieu
t hereof, to be known as sections 135.163, 379.316, 383.112,

383. 150, 383. 151, 383.200, 383.205, 383.210, 383.215, 383. 220,
383. 225, 383.230, 383.600, 383.610, 383.615, 383.620, 383.625,
383. 630, 383.635, 383.640, 383.645, 383.650, 383.655, 537.072,
538. 210, 538.211, 538.225, 538.226, and 1, to read as foll ows:

135. 163. 1. For all tax years begqgi nning on or after

January 1, 2005, in order to encourage the retention of

physi ci ans and other health care providers in this state, an

eliqgible taxpayer shall be allowed a credit not to exceed fifteen

t housand doll ars per eliqgible taxpayer agai nst the tax otherw se

1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw

Matter in boldface type in the above law is proposed |anguage.
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due pursuant to chapter 143, RSMb, not including sections 143.191

to 143.265, RSMb, in an anount equal to fifteen percent of the

increase in anmbunt paid by an eliqgible taxpayer for nedical

mal practice insurance premuns in the aggregate fromone policy

period to the next immediate policy period. For purposes of this

section, the base policy period for calculation of the credit

shall be the nedical mal practice insurance policy in effect on

August 28, 2004.

2. The tax credit allowed by this section shall be clained

by the taxpayer at the tine such taxpayer files a return. Any

amount _of tax credit which exceeds the tax due shall be carried

over to any of the next five subsequent taxable years, but shal

not be refunded and shall not be transferable.

3. The director of the departnment of insurance and the

director of the departnent of revenue shall jointly adm ni ster

the tax credit authorized by this section. The director of the

departnent of insurance shall enact procedures to verify the

amount _of the allowable credit and shall issue a certificate to

each eligible taxpayer that certifies the anpunt of the all owabl e

credit. Both the director of the departnent of insurance and the

director of the departnent of revenue are authorized to

pronmul gate rules and requl ati ons necessary to adninister the

provisions of this section. Any rule or portion of a rule, as

that termis defined in section 536.010, RSMb, that is created

under the authority delegated in this section shall becone
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effective only if it conplies with and is subject to all of the

provi sions of chapter 536, RSMb, and, if applicable, section

536.028, RSMb. This section and chapter 536, RSMb, are

nonseverable and if any of the powers vested with the general

assenbly pursuant to chapter 536, RSMo, to review, to delay the

effective date or to di sapprove and annul a rule are subsequently

hel d unconstitutional, then the grant of rul emaki ng authority and

any rul e proposed or adopted after Auqust 28, 2004, shall be

invalid and voi d.

4. The tax credits issued pursuant to this section shal

not exceed a total for all tax credits issued of fifteen mllion

doll ars per fiscal vyear

379.316. 1. Section 379.017 and sections 379.316 to
379. 361 apply to insurance conpani es incorporated pursuant to
sections 379.035 to 379. 355, section 379.080, sections 379.060 to
379. 075, sections 379.085 to 379.095, sections 379.205 to
379.310, and to insurance conpanies of a simlar type
i ncorporated pursuant to the laws of any other state of the
United States, and alien insurers licensed to do business in this
state, which transact fire and allied lines, marine and inland
marine insurance, to any and all conbi nations of the foregoing or
parts thereof, and to the conbination of fire insurance with
ot her types of insurance within one policy format a single
premum on risks or operations in this state, except:

(1) Reinsurance, other than joint reinsurance to the extent
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stated in section 379.331;

(2) Insurance of vessels or craft, their cargoes, marine
buil ders' risks, marine protection and indemity, or other risks
commonly insured pursuant to marine, as distinguished frominland
mari ne, insurance policies;

(3) Insurance against |oss or danage to aircraft;

(4) Al fornms of notor vehicle insurance; and

(5 Al forms of life, accident and health, [and] workers

conpensation insurance, and nedical malpractice liability

i nsur ance.

2. Inland marine insurance shall be deenmed to include
i nsurance now or hereafter defined by statute, or by
interpretation thereof, or if not so defined or interpreted, by
ruling of the director, or as established by general custom of
t he busi ness, as inland marine insurance.

3. Comrercial property and comrercial casualty insurance
policies are subject to rate and formfiling requirenents as
provided in section 379. 321.

383.112. Any insurer or self-insured health care provider

that fails to tinely report clains information as required by

sections 383.100 to 383.125 shall be subject to the provisions of

section 374.215, RSM.

383.150. As used in sections 383.150 to 383.195, the
following terns shall nean:

(1) "Association" [neans], the joint underwiting
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associ ation established pursuant to the provisions of sections
383. 150 to 383.195;

(2) "Conpetitive bidding process", a process under which

the director seeks, and insurers nay subnmt, rates at which

i nsurers guarantee to provide nmedical malpractice liability

i nsurance to any health care provider unable to obtain such

i nsurance in the voluntary nmarket:;

(3) "Director"” [nmeans], the director of the departnent of
I nsur ance;

[(3)] (4) "Health care provider" includes physicians,
dentists, clinical psychol ogi sts, pharnmacists, optonetrists,
podi atrists, registered nurses, physicians' assistants,
chiropractors, physical therapists, nurse anesthetists,
anest heti sts, energency nedical technicians, hospitals, nursing
honmes and extended care facilities; but shall not include any
nursing service or nursing facility conducted by and for those
who rely upon treatnent by spiritual nmeans al one in accordance
with the creed or tenets of any well-recognized church or
religious denom nati on;

[(4)] (5) "Medical mal practice insurance" [neans],

i nsurance coverage against the legal liability of the insured and
agai nst | oss, danmage, or expense incident to a claimarising out
of the death or injury of any person as a result of the
negl i gence or mal practice in rendering professional service by

any health care provider;
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[(5)] (6) "Net direct prem uns" [nmeans], gross direct

prem unms witten on casualty

nsurance in the state of M ssour

by conpanies authorized to wite casualty insurance under chapter

379, RSMb 1969, in the state of Mssouri, less return prem uns

t hereon and divi dends paid or

di rect busi ness.

credited to policyhol ders on such

383.151. \When the departnent deternm nes after a public

hearing that nedical nul practi

ce liability insurance is not

reasonably available for health care providers in the voluntary

market, the director shall establish a nethod for providi ng such

i nsurance to such health care

providers. The director may:

(1) Establish a conpetitive bidding process under which

insurers may submt rates at which they agree to insure such

health care providers; or

(2) Establish any other

met hod reasonably designed to

provi de insurance to such hea

th care providers.

383. 200. 1. As used in

sections 383.200 to 383.225, the

followi ng terns nean:

(1) "Director", the sane neaning as such termis defined in

section 383.100;

(2) "Health care provider", the same neaning as such term

is defined in section 383.100;

(3) "lnsurer", an insurance conpany licensed in this state

to wite liability insurance,

as described in section 379.010,

RSMb;
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(4) "Medical nml practice insurance", the sane neani ng _as

such termis defined in section 383.200.

2. The follow ng standards and procedures shall apply to

the maki ng and use of rates pertaining to all classes of nedical

mal practice insurance:

(1) Rates shall not be excessive, inadequate, or unfairly

discrimnatory. A rate is excessive if it is unreasonably high

for the insurance provided. A rate is inadequate if it is

unr easonably low for the insurance provided and conti nued use of

it would endanger the solvency of the conpany. A rate is

unfairly discrimnatory if it does not reflect equitably

differences in reasonably expected | osses and expenses;

(2) (a) Every insurer that desires to increase a rate by

less than fifteen percent shall file such rate, along with data

supporting the rate change as prescribed by the director, no

later than thirty days after such rate becones effective.

Filings under this paragraph shall not be subject to approval or

di sapproval by the director.

(b) Every insurer that desires to increase a rate by

fifteen percent or nore shall subnit a conplete rate application

to the director. A conplete rate application shall include al

data supporting the proposed rate and such other information as

the director may require. The applicant shall have the burden of

proving that the requested rate change is justified and neets the

requi renents of this act.
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(c) Every insurer that has filed a rate increase under

par agraph (a) of this subdivision for two consecutive years and

in the third vear desires to file a rate increase which in the

aggregate over the three-year period will equal or exceed a total

rate increase of forty percent or nore shall be required to

subnmt a conplete rate application under paragraph (b) of this

subdi vi si on

(d) Every insurer that has not filed or had a rate increase

approved for three consecutive vears nay file a rate increase in

the fourth yvear in an anpunt not to exceed a twenty-five percent

i ncrease wi thout being required to subnit a conplete rate

appli cation under paragraph (b) of this subdivision;

(3) The director of insurance shall promul gate rul es

setting forth standards that insurers shall adhere to in

calculating their rates. Such rules shall:

(a) FEstablish a range within which an expected rate of

return shall be presuned reasonabl e;

(b) Establish a range within which categories of expenses

shall be presuned reasonabl e;

(c) Establish a range for the nunber of years of experience

an insurer may consider in deternmning an appropriate |oss

devel opnent factor;

(d) Establish a range for the nunber of years of experience

an insurer may consider in deternm ning an appropriate trend

factor;
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(e) Establish a range for the nunber of years of experience

an insurer may consider in determ ning an appropriate increased

limts factor;

(f) Establish the proper weights to be given to different

vears of experience;

(gq) FEstablish the extent to which an insurer may apply its

subj ective judgnent in projecting past cost data into the future;

(h) Establish any other standard deened reasonabl e and

appropriate by the director;

(4) The director shall require an insurer to submt with

any rate change application:

(a) A conparison, in a formprescribed by the director,

between the insurer's initial projected incurred |losses and its

ultimate incurred | osses for the eight npbst recent policy years

for which such data is avail abl e;

(b) A nenorandum expl ai ni ng the nethodol ogy the insurer has

used to reflect the total investnent incone it reasonably expects

to earn on all its assets during the period the proposed rate is

to be in effect. The director shall di sapprove any rate

application that does not fully reflect all such incone;

(5) The director shall notify the public of any application

froman insurer seeking a rate increase of fifteen percent or

nore, and shall hold a hearing on such application within forty-

five days of such notice. The application shall be deened

approved ninety days after such notice unless it is disapproved
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by the director after the hearing;

(6) |If after a hearing the director finds any rate of an

insurer to be excessive, the director may order that the insurer

di scontinue the use of the rate and that the insurer refund the

excessive portion of the rate to any policyhol der who has paid

such rate. The director shall not be required to find that a

reasonabl e degree of conpetition does not exist to find a rate

excessi ve.

3. For insurers required to file pursuant to paraqgraph (b)

of subdivision (2) of subsection 2 of this section, if there is

i nsufficient experience within the state of M ssouri upon which a

rate can be based with respect to the classification to which

such rate is applicable, the director nay approve a rate increase

t hat consi ders experiences within any other state or states which

have a simlar cost of claimand frequency of claimexperience as

this state. If there is insufficient experience within M ssour

or any other states which have simlar cost of claimand

frequency of claimexperience as M ssouri, nationw de experience

may be considered. The insurer in its rate increase filing shal

expressly show the rate experience it isS using.

4. Al information provided to the director under this

section shall be available for public inspection.

5. The renedies set forth in this chapter shall be in

addition to any other renedies avail abl e under statutory or

conmmon | aw.

10
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6. Any rule or portion of a rule, as that termis defined

in section 536.010, RSMo, that is created under the authority

del egated in this section shall becone effective only if it

conplies with and is subject to all of the provisions of chapter

536, RSMb, and, if applicable, section 536.028, RSMb. This

section and chapter 536, RSMb, are nonseverable and if any of the

powers vested with the general assenbly pursuant to chapter 536,

RSMb, to review, to delay the effective date, or to di sapprove

and annul a rule are subsequently held unconstitutional, then the

grant _of rul emaki ng authority and any rul e proposed or adopted

af ter Auqust 28, 2004, shall be invalid and void.

383. 205. For all nedical mal practice insurance policies

witten for insureds in the state of Mssouri, the ratio between

the base rate of the highest-rated specialty and the base rate of

the |l owest-rated specialty shall be no nore than a ratio of siXx-

to-one.

383. 210. In determning the premumpaid by any health care

provider, a nedical mal practice insurer shall apply a credit or

debit based on the provider's |oss experience, or shall establish

an alternative nethod qgiving due consideration to the provider's

| oss experience. The insurer shall include a schedul e of al

such credits and debits, or a description of such alternative

method in all filings it makes with the director of insurance.

No nedi cal nml practice insurer may use any rate or charge any

premi uns unless it has filed such schedule or alternative nethod

11
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with the director of insurance and the director has approved such

schedul e or alternative nethod. A debit shall be based only on

those clains that have been paid on behalf of the provider.

383.215. On or before March first of each vear, every

i nsurer providing nedical nal practice insurance to a health care

provider shall file the following information with the director

of insurance:

(1) Information on closed clains:

(a) The nunber of new clains reported during the preceding

cal endar vear, and the total anmounts of reserve for such clains

and for allocated | oss adjustnent expenses in connection with

such cl ai ns;

(b) The nunber of clains closed during the precedi ng vear,

and the anpunt paid on such clainms, detailed as foll ows:

a. The nunber of clains closed each year with paynent, and

t he anobunt paid on such clains and on all ocated | oss adj ust nent

expenses in connection with such cl ai ns;

b. The nunber of clains closed each year w thout paynment,

and the anmpunt of allocated | oss adjustnent expenses in

connection with such cl ai ns;

(2) Information regardi ng judgnents, paynent, and severity

of injury in connection with judgenents:

(a) For each judgment rendered against an insurer for nore

t han one hundred thousand:

a. The anmpunt of the judgnent and the anpbunt actually paid

12
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to the plaintiff;

b. The category of injury suffered by the plaintiff.

Injuries shall be cateqorized as foll ows:

Category 1: Tenporary injury, enotional only.

Category 2: Temporary insignificant injury, including

| acerations, contusions, ninor scars, and rash.

Category 3: Temporary nminor injury, including infections,

m ssed fractures, and falls in hospitals.

Category 4: Tenmporary major injury, including burns, |eft

surgical material, drug side effects, and tenporary brain danage.

Cat egory 5: Per manent m nor injury, including | oss of

fingers, and | oss or danage to organs.

Cat egory 6: Per manent significant injury, including

deafness, loss of linb, |loss of eye, and | oss of one kidney or

 ung.

Category 7: Per manent major injury, including parapl eqia,

blindness, loss of two linbs, and brai n dannge.

Cat egory 8: Per manent grave injury, including quadripleqia,

severe brain damage, and any injury requiring lifelong care or

having a fatal prognosis.

Cat eqgory 9: Deat h

(3) Information on each rate change inpl enented during the

precedi ng five-year period by state and nedi cal specialty;

(4) Information on prem uns _and | osses by nedical

specialty:

13
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(a) Witten premuns and paid | osses for the preceding

vear, and earned prem uns _and incurred | osses for the preceding

vear, with specifics by nmedical specialty;

(b) Nunber of providers insured in each nedical specialty;

(5) Information on premuns and | osses by experience of the

i nsur ed:

(a) Witten premuns and paid | osses for the preceding

vear, and earned prem uns _and incurred | osses for the preceding

vear, with specifics as foll ows:

a. As to all insureds with no incidents within the

precedi ng five-year period;

b. As to all insureds with one incident within the

precedi ng five-year period;

c. As to all insureds with two incidents within the

precedi ng five-year period;

d. As to all insureds with three or nore incidents within

the precedi ng five-year period;

(b) Nunber of providers insured:

a. Wth no incidents within the preceding five-vear period;

b. Wth one incident within the preceding five-year period;

c. Wth two incidents within the preceding five-year

peri od;

d. Wth three or nore incidents within the preceding five-

yvear period;

(6) Information on the performance of the investnents of

14



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the insurer, including the value of the investnents held in the

portfolio of the insurer as of Decenber thirty-first of the

precedi ng cal endar year, and the rate of return on such

i nvestnents, detailed by category of investnent as foll ows:

(a) United States governnent bonds;

(b) Bonds exenpt from federal taxation;

(c) Oher unaffiliated bonds;

(d) Bonds of affiliates;

(e) Unaffiliated preferred stock;

(f) Preferred stock of affiliates;

(q) Unaffiliated conmon st ock:

(h) Common stock of affiliates;

(i) Mortgage | oans;

(i) Real estate; and

(k) Any additional categories of investnents specified by

the director of insurance.

383. 220. 1. On or before July 1., 2005, and after

consultation with the nedical mal practice insurance industry, the

director shall establish an interactive Internet site which wll

enabl e any health care provider licensed in this state to obtain

a quote fromeach nedical nmalpractice insurer licensed to wite

the type of coverage sought by the provider.

2. The Internet site shall enable health care providers to

conplete an online formthat captures a conprehensive set of

information sufficient to generate a quote for each insurer. The

15
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director shall devel op transm ssion software conponents which

all ow such information to be formatted for delivery to each

medi cal nml practice insurer based on the requirenents of the

conputer systemof the insurer.

3. The director shall integrate the rating criteria of each

insurer into its online formafter consultation with each insurer

usi ng one of the foll owi ng net hods:

(1) Developing a custom zed interface with the insurer's

own rating endine;

(2) Accessing a third-party rating engine of the insurer's

choi ce;

(3) Loading the insurer's rating information into a rating

engi ne operated by the director;

(4) Any other nethod agreed on between the director and the

i nsur er.

4. After a health care provider conpletes the online form

the provider will be presented with guotes from each nedica

mal practice insurer licensed to wite the coverage requested by

t he provider.

5. Quotes provided on the Internet site shall at all tines

be accurate. VWhen an insurer changes its rates, such rate

changes shall be inmplenented at the Internet site by the

director, in consultation with the insurer, as soon _as

practicable but in no event |later than ten days after such

changes take effect. During any period in which an insurer has

16
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changed its rates but the director has not vet inplenented such

changed rates on the Internet site, quotes for that insurer shal

not be obtainable at the Internet site.

6. The director shall design the Internet site to

i ncorporate user-friendly formats and self-hel p quideline

materials, and shall develop a user-friendly |Internet user-

i nterface.

7. The Internet site shall also provide contact

i nformation, including address and tel ephone nunber, for each

nmedi cal mal practice insurer for which a provider obtains a quote

at the Internet site.

8. By Decenber 31, 2005, the director shall subnt a report

to the general assenbly on the devel opnent, inplenentation, and

affects of the Internet site established by this section. The

report shall be based on:

(1) The director's consultation with health care providers,

medi cal nml practice insurers, and other interested parties; and

(2) The director's analysis of other information avail able

to the director, including a description of the director's views

concerning the extent to which the infornmation provided through

the Internet site has contributed to increasing the availability

of nedical mal practice insurance and the effect the Internet site

has had on the cost of nedical nmlpractice insurance.

383. 225. Each insurer shall file with the director of

i nsurance new nmanuals of classifications, rules, underwiting

17
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rules, rates, rate plans and nodifications, policy forns and

other forns to which such rates are applied, that reflect the

savings, if any, attributable to each provision of this act.

383. 230. | nsurers witing nmedical mal practice insurance

shall provide insured health care providers with witten notice

of any increase in renewal premiumrates at | east ninety days

prior to the date of the renewal. At a mininum the notice shal

be sent by first class mail at |east ninety days prior to the

date of renewal and shall contain the insured' s nane, the policy

nunber for the coverage being renewed, the total prem um anpunt

bei ng charged for the current policy term and the total prem um

anmount being charged to renew the coverage.

383. 600. 1. Sections 383.600 to 383.655 shall be known as

the "M ssouri Physicians Mutual | nsurance Conpany Act".

2. As used in sections 383.600 to 383.655 the follow ng

wor ds nmean:

(1) "Admnistrator", the chief executive officer of the

M ssouri_ physicians nutual insurance conpany;

(2) "Board", the board of directors of the M ssour

physi ci ans nutual insurance conpany;

(3) "Conpany", the M ssouri_ physicians nutual insurance

conpany.

383.610. The "M ssouri Physicians Miutual | nsurance Company"

is created as an independent public corporation for the purpose

of insuring Mssouri physicians and their enpl oyees and their

18
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busi ness against liability for professional neqgligence and ot her

casualty losses. The conpany shall be organi zed and operated as

a donestic nutual insurance conmpany and it shall not be a state

agency. The conpany shall have the powers granted a general not-

for-profit corporation pursuant to section 355.131., RSMob. The

conpany shall be a nenber of the Mssouri property and casualty

quaranty associ ation, sections 375.771 to 375.799, RSMb, and as

such will be subject to assessnents therefrom and the nenbers of

such associ ation shall bear responsibility in the event of the

i nsol vency of the company. The conpany shall be established

pursuant to the provisions of sections 383.600 to 383.655. The

conpany shall use flexibility and experinentation in the

devel opnent of types of polices and coverages offered to

physi ci ans and their enpl oyees, subject to the approval of the

director of the departnent of insurance.

383. 615. 1. There is hereby created a board of directors

for the company. The board shall be appointed by January 1,

2005, and shall consist of nine nenbers appointed or sel ected as

provided in this section. The governor shall appoint the initial

ni ne nenbers of the board with the advice and consent of the

senat e. Each director shall serve a seven-year term Terns

shall be staggered so that no nore than one director's term

expires each vear on the first day of July. The nine directors

initially appointed by the governor shall deternmne their initial

terns by lot. At the expiration of the termof any nenber of the

19
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board, the conpany's policy holders shall elect a new director in

accordance with provisions determ ned by the board.

2. Any person nmay be a director who:

(1) Does not have any interest as a stockhol der, enployee,

attorney, agent, broker, or contractor of an insurance entity who

wites nedical liability insurance, or whose affiliates wite

nmedical liability insurance;

(2) |Is of good noral character and who has never pl eaded

quilty to, or been found quilty of a felony;

(3) Is not enployed by or affiliated with, the state of

M ssouri, any hospital, health mai nt enance organi zati on, or ot her

entity providing any type of insurance in this state.

3. There shall be one nenber from each congressional

district of the state. Further, two nenbers shall be doctors of

osteopathic nmedicine duly licensed to practice in the state of

M ssouri, three nenbers shall be nedical doctors licensed to

practice in this state, one nenber shall be a nurse licensed to

practice in this state, one nenber shall be an attorney licensed

to practice by the M ssouri suprene court, and one nenber shal

have i nsurance experience.

4. The board shall annually elect a chairman and any ot her

officers it deens necessary for the performance of its duties.

Board committees and subcommittees may al so be forned.

5. The conpany shall pay to the board nenbers their

expenses incurred in the business of the conpany or the board and
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a stipend in a sumset by the board, but not nore than one

t housand doll ars per neeting or the board or committee or

subconmi ttee thereof attended by the nenber.

383. 620. 1. By January 1, 2005, the board shall hire an

adm ni strator who shall serve at the pleasure of the board and

the conpany shall be fully prepared to be in operation by January

1, 2005, and assune its responsibilities by that date. The

adm ni strator shall receive conpensation as established by the

board and nust have such qualifications as the board deens

necessary. The adm nistrator shall not be a physician.

2. The board is vested with full power, authority, and

jurisdiction over the conpany. The board may performall acts

necessary or convenient in the adnmnistration of the conmpany or

in connection with the insurance business to be carried on by the

conpany. In this regard, the board is enpowered to function in

all aspects as a governing body of a private insurance carrier.

383. 625. 1. The administrator of the conpany shall act as

the conpany's chief executive officer. The adnm nistrator shal

be in charge of the day-to-day operations and managenent of the

conpany.

2. Before entering the duties of office, the adm ni strator

shall qgive an official bond in an anbunt and with sureties

approved by the board. The prenmumfor the bond shall be paid by

t he conpany.

3. The administrator or the adm nistrator's desi gnee shal
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be the custodian of the npneys of the conpany and all prem uns,

deposits, or other noneys paid thereto shall be deposited with a

financial institution as designated by the adni ni strator.

4. No board nenber, officer, or enployee of the conpany is

liable in a private capacity for any act perforned or obligation

entered into when done in good faith, without intent to defraud,

and in an official capacity in connection with the

adm ni stration, managenent, or conduct of the conpany or affairs

relating to it.

383.630. The board shall have full power and authority to

establish rates to be charged by the conpany for insurance. The

board shall contract for the services of or hire an i ndependent

actuary, a nenber in good standing with the Anerican Acadeny of

Actuaries, to develop and recommend actuarially sound rates.

Rates shall be set at ampounts sufficient, when invested, to carry

all clains to maturity, neet the reasonabl e expenses of

conducting the business of the conpany and nmintain a reasonabl e

surplus. The conmpany shall conduct a programthat shall be

neither nore nor |less than sel f-supporting.

383.635. The board shall formul ate and adopt an i nvest nent

policy and supervise the investnent activities of the conpany.

The adm nistrator may invest and rei nvest the surplus or reserves

of the conpany subject to the limtations inposed on donestic

i nsurance conpani es by state law. The conpany nmay retain an

i ndependent i nvestnent counsel. The board shall periodically
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revi ew and appraise the investnent strateqy being foll owed and

the effectiveness of such services. Any investnment counsel

retained or hired shall periodically report to the board on

investnent results and rel ated matters.

383.640. Any insurance producer licensed to sel

pr of essi onal neqgligence insurance in this state shall be

aut hori zed to sell insurance policies for the conpany in

conpliance with the byl aws adopted by the conpany and upon the

approval of the board. The board shall establish a schedul e of

conm ssions to pay for the services of the producer.

383. 645. 1. The adm nistrator shall formulate, inplenent,

and nonitor a programto decrease nedical negligence by

physicians and their staff for all policyhol ders.

2. The conpany shall have representatives whose sole

purpose is to develop, with policyholders and the professional

organi zations related to the nedical field, education and

training semnars and other prograns that provide training to

physicians and their staffs.

3. The adnministrator or board may refuse to insure, or nay

ternm nate the insurance of any subscriber who refuses to attend

such seminars or training or refuses to require their staff to

attend such seminars or training as required by the board for its

policyholders. The cost of said training semnars or a part

thereof may be paid by the conmpany.

383. 650. 1. The conpany shall not receive any state
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appropriations, directly or indirectly, except as provided in

this section.

2. After October 1, 2004, ten mllion dollars of the noneys

received fromthe master settlenent agreenent, as defined in

section 196.1000, RSMo, shall be used to make |l oans for start-up

funding and initial capitalization of the conpany. The state

| eqi sl ature shall place such nobneys in a special fund under the

supervision of the Mssouri state treasurer called the

"Physi ci ans Mutual | nsurance Conpany Loan Fund" in the

appropriations for the appropriate fiscal yvear. The board of the

conpany shall make application to the treasurer for the | oans,

stating the amount to be |oaned to the conpany. The | oans shal

be for atermof ten vears and, at the tine the application for

such |l oans is approved by the director, shall bear interest at

the annual rate based on the rate for |linked deposit | oans as

calculated by the state treasurer pursuant to section 30.758,

RSMb.

3. In order to provide funds for the creation, continued

devel opnent, and operation of the conpany, the board is

aut hori zed to i ssue revenue bonds fromtine to tine, in a

princi pal anmpunt outstandi ng not to exceed fifty mllion dollars

at _any given tine, pavable solely fromprem uns received from

i nsurance policies and other revenues generated by the conpany.

4. The board may i ssue bonds to refund other bonds issued

pursuant to this section.
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5. The bonds shall have a maturity of no nore than ten

vears fromthe date of issuance. The board shall determ ne al

other terns, covenants, and conditions of the bonds, except that

no bonds may be redeened prior to maturity unless the conpany has

est abli shed adequate reserves for the risks it has insured.

6. The bonds shall be executed with the manual or facsinile

signature of the administrator or the chairnman of the board and

attested by another nenber of the board. The bonds nmay bear the

seal, if any, of the company.

7. The proceeds of the bonds and the earnings of those

proceeds shall be used by the board for the devel opnent and

operation of the Mssouri Physicians Mutual |nsurance Conpany, to

pay expenses incurred in the preparation, issuance, and sal e of

the bonds and to pay any obligations relating to the bonds and

the proceeds of the bonds under the United States |nternal

Revenue Code of 1986, as anended.

8. The bonds may be sold at a public sale or a private

sal e. |f the bonds are sold at a public sale, the notice of sale

and ot her procedures for the sale shall be determ ned by the

adm ni strator or the conmpany.

9. This sectionis full authority for the issuance and sale

of the bonds and the bonds shall not be invalid for any

irreqularity or defect in the proceedings for their issuance and

sal e and shall be incontestable in the hands of bona fide

pur chasers or holders of the bonds for val ue.
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10. An anount of nopney fromthe sources specified in

subsection 3 of this section sufficient to pay the principal of

and any interest on the bonds as they becone due each year shal

be set aside and is hereby pledged for the paynent of the

princi pal and interest on the bonds.

11. The bonds shall be legal investnent for any person or

board charged with the investnent of public funds and may be

accepted as security for any deposit of public noney, and the

bonds and interest thereon are exenpt fromtaxation by the state

and any political subdivision or agency of the state.

12. The bonds shall be payable by the conpany, which shal

keep a conplete record relating to the paynent of the bonds.

13. Not nore than fifty percent of the bonds sold shall be

sold to public entities.

383. 655. 1. The board shall cause an annual audit of the

books of accounts, funds, and securities of the company to be

made by a conpetent and i ndependent firmof certified public

accountants, the cost of the audit to be charged agai nst the

conpany. A copy of the audit report shall be filed with the

director of the departnent of insurance and the adm nistrator.

The audit shall be open to the public for inspection.

2. The board shall submt an annual independently audited

report in accordance with the procedures governi ng annual reports

adopted by the National Association of |nsurance Conm Ssioners by

March first of each yvear and the report shall be delivered to the
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governor and the general assenbly and shall indicate the business

done by the company during the previous year and contain a

statenent of the resources and liabilities of the conpany.

3. The administrator shall annually subnmt to the board for

its approval an estimated budget of the entire expense of

adm ni stering the conpany for the succeedi ng cal endar year having

due regard to the business interests and contract obligations of

t he conpany.

4. The incurred | oss experience and expense of the conpany

shall be ascertai ned each vear to include, but not be linmted to,

estinmates of outstanding liabilities for clains reported to the

conpany but not vet paid and liabilities for clainms arising from

injuries which have occurred but have not yet been reported to

t he conpany. If there is an excess of assets over liabilities,

necessary reserves and a reasonabl e surplus for the catastrophe

hazard, then a cash dividend may be declared or a credit all owed

to an insured policyholder, who has been insured with the company

in accordance with criteria approved by the board, which nay

account for insured's record and clains history.

5. The departnent of insurance shall conduct an exam nation

for the conpany in the manner and under the conditions provided

by the statutes of the insurance code for the exam nation of

i nsurance carriers. The board shall pay the cost of the

exan nation as an expense of the conpany. The conpany is subject

to all provisions of the statutes which relate to private
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i nsurance carriers and to the jurisdiction of the departnent of

i nsurance in the sane nanner as private insurance carriers,

except as provided by the director.

6. For the purpose of ascertaining such information as the

adm nistrator may require in the proper adnm nistration of the

conmpany, the records of each policyholder and insured of the

conpany shall be always open to inspection by the adm nistrator

or the adnmnistrator's duly authorized agent or representative.

7. Every person provided insurance coverage by the conpany,

upon conplying with the underwiting standards adopted by the

conpany, and upon conpleting the application form prescribed by

t he conpany, shall be furnished with a policy showing the date on

whi ch the insurance becones effective.

537.072. In all tort actions based upon inproper health

care, the parties shall make a good faith effort to engage in

medi ation, which shall be conducted by a trained nediator

selected froma list approved by the circuit court. The parties

shall advise the circuit court in witing that nedi ati on take

pl ace. | f nediation does not occur, the parties shall set forth

in witing to the circuit court their good faith effort to

conduct nedi ati on.

538.210. 1. In any action against a health care provider
for damages for personal injury or death arising out of the
rendering of or the failure to render health care services, no

plaintiff shall recover nore than three hundred fifty thousand
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dol | ars [per occurrence] for noneconom c damages from any one
def endant as defendant is defined in subsection 2 of this
secti on.

2. "Defendant" for purposes of sections 538.205 to 538. 230
shal | be defined as:

(1) A hospital as defined in chapter 197, RSMo, and its

enpl oyees and physi ci an enpl oyees who are insured under the

hospital's professional liability insurance policy or the
hospital's self-insurance nmaintained for professional liability
pur poses;

(2) A physician, including his or her nonphysician
enpl oyees who are insured under the physician's professional
l[Tability insurance or under the physician's self-insurance
mai ntai ned for professional liability purposes;

(3) Any other health care provider having the |egal
capacity to sue and be sued and who is not included in
subdi visions (1) and (2) of this subsection, including enployees

of any health care providers who are insured under the health

care provider's professional liability insurance policy or
sel f-insurance maintained for professional liability purposes.
3. In any action against a health care provider for damages

for personal injury or death arising out of the rendering of or
the failure to render health care services, where the trier of
fact is a jury, such jury shall not be instructed by the court

with respect to the limtation on an award of noneconom c
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damages, nor shall counsel for any party or any person providing
testinmony during such proceeding in any way informthe jury or
potential jurors of such limtation.

4. The limtation on awards for noneconom c danmages
provided for in this section shall be increased or decreased on
an annual basis effective January first of each year in
accordance with the Inplicit Price Deflator for Persona
Consunpti on Expenditures as published by the Bureau of Econom c
Anal ysis of the United States Departnment of Commerce. The
current value of the limtation shall be cal culated by the
director of the departnent of insurance, who shall furnish that
value to the secretary of state, who shall publish such value in
the M ssouri Register as soon after each January first as
practicable, but it shall otherw se be exenpt fromthe provisions
of section 536.021, RSM.

5. Any provision of law or court rule to the contrary
notw t hst andi ng, an award of punitive damages against a health
care provider governed by the provisions of sections 538.205 to
538. 230 shall be made only upon a showing by a plaintiff that the
heal th care provider denonstrated wllful, wanton or malicious
m sconduct with respect to his or her actions which are found to
have injured or caused or contributed to cause the damages
claimed in the petition.

538. 211. 1. In all actions against a health care provider

pursuant to this chapter, any health care defendant who has filed

30



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

atinely notion to transfer venue may nove for a hearing on the

propriety of venue. All discovery shall be stayed except for

di scovery on the issue of venue raised in the notion. Wthin

ninety days of the filing of the notion, the court shall set a

hearing on the notion.

2. |f after hearing the court determ nes that venue is

i nproper, the court shall transfer venue to a county where venue

IS proper.

3. The court may award reasonabl e costs, expenses, and

attorneys' fees associated with said notion to the prevailing

party.

538.225. 1. In any action against a health care provider
for damages for personal injury or death on account of the
rendering of or failure to render health care services, the

plaintiff or [his] the plaintiff's attorney shall file an

affidavit with the court stating that he or she has obtained the
witten opinion of a legally qualified health care provider which
states that the defendant health care provider failed to use such
care as a reasonably prudent and careful health care provider
woul d have under simlar circunstances and that such failure to
use such reasonable care directly caused or directly contri buted
to cause the damages clainmed in the petition

2. [The affidavit shall state the qualifications of such

health care providers to offer such opinion.] The health care

provi der who offers such opinion shall have education, training,

31



o o~ WD

10
11
12
13
14

15

16

17

18

19

20

21

22

23

24

25

and experience in a like area of expertise, or |oqgical extension

of the field of expertise, as the defendant health care provider.

In addition, the health care provider nust be actively engaged in

the practice of nedicine or have retired fromactively practicing

within five vears of the date of the witten opinion. The

witten opinion is, upon notion of a party, subject to in-canera

review by the court without counsel or the parties present to

assure its conpliance with this section.

3. A separate affidavit shall be filed for each defendant
named in the petition.

4. Such affidavit shall be filed no | ater than ninety days
after the filing of the petition unless the court, for good cause
shown, orders that such tinme be extended.

5. If the plaintiff or [his] the plaintiff's attorney fails

to file such affidavit [the court may] within the tine required

under subsection 4 of this section, the action as to that

def endant shall be stayed and the court shall, upon notion of any

party, dism ss the action against [such noving party] that
def endant w t hout prejudice.

538. 226. 1. The portion of statenents, witings, or

benevol ent _gestures expressing synpathy or a general sense of

benevol ence relating to the pain, suffering, or death of a person

shall be inadm ssible as evidence of an adm ssion of liability in

a civil action. A statenent of fault, however, which is part of

or in addition to any of the above shall be adm ssible under this
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section.

2. As used in this section, "benevol ent gestures" neans

actions which convey a sense of conpassi on or comm seration

emanati ng from humane i nmpul ses.

Section 1. 1. Any person may file a m scell aneous case for

t he purpose of securing copies of such person's health care

records or the health care records of any other individual for

whom such person is the quardian or attorney-in-fact, or is a

potential claimnt for a wongful death.

2. A nmscell aneous case shall be filed in the circuit in

whi ch any of the health care records sought to be obtained are

| ocat ed.

3. The petition shall be filed according to the foll ow ng

qui del i nes:

(1) The petition shall contain the foll ow ng:

(a) The nane of the individual who received the health care

services or nedical treatnent;

(b) A brief summary of the health care services or nedica

treatnent received;

(c) A brief summary of the outcone of the health care

services or nedical treatnent; and

(d) The nanes of the health care providers fromwhom health

care records are being sought;

(2) The petition shall not contain all egations of

neqgl i gence or demands, other than a general denmand for access to

33



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

health care records.

4. Wthin five business days of filing the m scell aneous

case, the petitioner shall nmail a copy of the petition by reqular

and certified mail to each health care provider listed in the

petition. The petitioner shall certify to the court that the

petition has been mailed as required.

5. After filing a mscell aneous case, the petitioner may

request the health care records described in subsection 1 of this

section by subpoena and, if necessary, subpoena the health care

records custodian for a deposition for the sole purpose of

securing copies of the health care records and verifving their

aut henticity. Refusal to provide the requested records may be

the basis for the court to inpose sanctions or orders of

cont enpt .

6. Filing of a mi scell aneous case petition shall toll the

applicable statute of limtations for one hundred twenty days on

any claimfor injuries or death caused by professional negligence

of a health care provider, but in no event shall the applicable

statute of limtations be tolled under this section for nore than

one hundred twenty days.

7. The naming or listing of a health care provider as a

person fromwhomrecords are requested shall not be consi dered

for any reporting purposes as a claimnmde agai nst the health

care provider

8. A health care provider or any person or entity acting on
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behalf of a health care provider shall not charge nore than is

al | owabl e under section 197.227. RSMo, for providing copies of

health care records.

Section B. Because imediate action is necessary to take
action regarding the circunstances facing the nedical mal practice
[iability insurance market in this state section A of this act is
deened necessary for the i medi ate preservation of the public
health, welfare, peace, and safety, and is hereby declared to be
an energency act within the nmeaning of the constitution, and
section A of this act shall be in full force and effect upon its

passage and approval.
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