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AN ACT

Toamend chapters 71 and 92, RSM o, by adding thereto nine new sectionsrel ating to assessment
and collection of various taxes on telecommunications companies.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapters71and 92, RSMo, are amended by adding thereto nine new sections,
to be known as sections 71.675, 92.074, 92.077, 92.080, 92.083, 92.086, 92.089, 92.092, and
92.098, to read as follows:

71.675. Notwithstanding any other provision of law tothecontrary, nocity or town
may bring or maintain any action in federal or statecourt in thisStateasarepresentative
member of a class to enforce or collect any business license tax imposed on a
telecommunications company.

92.074.  Sections 92.074 to 92.098 shall be known as the "Municipal
Telecommunications Business License Tax Simplification Act" .

92.077. Asused in sections 92.074 to 92.098, unless the context clearly requires
otherwise, the following terms mean:

(1) "Businesslicensetax”, any tax, including any fee, charge, or assessment in the
nature of a tax, assessed by a municipality on a telecommunications company for the
privilege of doing business within the borders of such municipality, and specifically
includes any tax assessed on a telecommunications company by a municipality under
section 66.300, RSM o, and section 80.090, RSM o, section 92.073, section 94.110, 94.270, or
94.360, RSMo, or under authority granted in its charter, aswell as an occupation license

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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tax, grossreceiptstax, franchisetax, or similar tax, but shall not include:

(@) Any state or municipal salestax imposed under sections 144.010 to 144.525,
RSMo; or

(b) Any municipal right-of-way usage fee imposed under the authority of a
municipality'spolicepowersunder Section 253(c) of the Federal TelecommunicationsAct
of 1996, or under sections 67.1830to 67.1846, RSMo; or

(c) Anytax or feelevied for emergency servicesunder section 190.292, 190.305, or
190.325, RSMo;

(2) "Director", thedirector of the department of revenue;

(3 "Municipal", of or relating to a municipality;

(4) "Municipality", any city, county, town, or villagein Missouri which isentitled
by authority of section 66.300, RSM o, section 80.090, RSM o, section 92.073, section 94.110,
94.270, or 94.360, RSMo, or under authority granted in its charter to assess a business
license tax on telecommunications companies doing business within itsborders,

(5) " Telecommunicationscompany" , any company doingbusinessin thisstatethat
provides telecommunications service;

(6) " Telecommunications service", the same meaning as such term is defined in
section 144.010, RSMo. Theterm telephone company, as used in sections 94.110, 94.270,
and 94.360, RSMo, shall have the same meaning as telecommunications company as
defined in this section.

92.080. Notwithstanding any provisions of this chapter or chapter 66, 80, or 94,
RSMo, or the provisionsof any municipal charter, after August 28, 2005, no municipality
may impose any businesslicensetax, tower tax, or antennaetax on a telecommunications
company except as specified in sections 92.074 to 92.098.

92.083. 1. If any city, county, village, or town has imposed a business license tax
on atelecommunications company, asauthorized in thischapter, or chapter 66, 80, or 94,
RSMo, or under theauthority granted initscharter, thetermsused in such ordinanceshall
be construed to have the meanings set forth in this section, regardless of any contrary
definition in the ordinance:

(1) "Grossreceipts’ meansall receiptsfrom theretail sale of telecommunications
service taxable under section 144.020, RSMo;

(2) "Telephone service", " telecommunications service', " telecommunications’,
"local exchange service", "local exchange telephone transmission service', " exchange
telephoneservice" or similar termsmeanstelecommunicationsser viceasdefined in section
92.077.

2. Nothingin this section shall have the effect of repealing any existing ordinance
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imposing a business license tax on a telecommunications company; provided that a city
with an ordinancein effect prior to August 28, 2005, complieswith theprovisionsof section
92.086.

3. Any businesslicensetax imposed on atelecommunicationscompany after August
28, 2005, shall beimposed on theretail sale of telecommunications service.

92.086. 1. On or before January 1, 2006, the director shall publish a list of the
municipalities which have, prior to August 28, 2005, enacted ordinances imposing a
business license tax on a telecommunications company. Thelist shall contain:

(1) Thename of the municipality imposing thetax;

(2) Thename of thetax as denoted by the municipality;

(3) Thecitation to the municipal code provisionsimposing the tax; and

(4) The percentage of grossreceipts.

The director shall not be required to include any figures for the percentage of gross
receiptsif the municipality in question at the time of August 28, 2005, had an ordinance
which imposed aflat feeinstead of a fee based on grossreceiptsasitsbusinesslicensetax.
In compiling the list, the director shall collect information from telecommunications
companies, municipalities, municipal codes, and other reliable sour ces.

2. On or before February 1, 2006, all telecommunications companiesin Missouri
shall provide the director and the state auditor with the amount of municipal business
license tax which they paid each Missouri municipality identified by the director in
accor dance with subsection 1 of thissection for the previousfour quarters. On or before
February 1, 2006, all telecommunicationscompaniesin Missouri shall providethedirector
and the stateauditor with an itemized list establishing their grossreceiptsfor theprevious
four quarters for each category of gross receipts in each municipality identified by the
director in accordance with subsection 1 of this section upon which a salestax is paid.

3. Beginningon July 1, 2006, thedirector shall henceforth collect, administer, and
distribute telecommunications business license tax revenues in accordance with the
provisions of sections 92.074 to 92.098.

4. Notwithstanding theprovisionsof any municipal businesslicensetax ordinance,
all business license taxes shall be based solely and exclusively on those gross receipts of
telecommunicationscompaniesfor ther etail saleof telecommunicationsserviceswhich are
subject to taxation under sections 144.010 and 144.020, RSMo. Any provisionsin any
municipal taxing ordinances which provide different definitions, rules, or provisionsare
expressly preempted and are null and void.

5. Thedirector isauthorized topromulgateregulationstoestablish theappropriate
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procedures for collecting, administering, and distributing such taxes. A
telecommunications company shall file a quarterly return with the director with an
attached schedule setting forth the total amount of taxable grossreceiptsfor the quarter
and the amount of business license tax due to each municipality. The director shall
distribute the appropriate amounts, as set forth in this section, to the municipalities. In
exchangefor itscollection, administration, and distribution functions, the department of
revenue shall retain a collection fee of up to one percent (not to exceed the actual costs
incurred) on all fundscollected and distributed and shall beallowed to collect theinterest
off such funds during the time between collection and distribution. In no event shall the
director fail todistributethe collected fundsto a municipality morethan thirty daysafter
the collection of the funds.

6. Itistheintent of thegeneral assembly that sections92.074 to 92.098 comply with
Article X, Section 22 of the Missouri Constitution, so that theamount distributed during
thefirst year by thedirector to each municipality shall bethesameamount received by the
municipality for thelast four quartersasset forth in subsection 2 of thissection. Because
businesslicensetaxes shall now be based on the grossreceipts subject tothesalestax, it is
anticipated that the base of the existing business license taxes in most cases shall be
broadened, soin order to comply with Article X, Section 22 of the Missouri Constitution,
the state auditor shall adjust the gross receipts percentage rate for each municipality
identified by thedirector in accor dancewith subsection 2 of thissection sothat theamount
received in total from all telecommunications companies as defined herein, collectively,
before and immediately after enactment remains the same in each municipality. Any
per centagesin any ordinancewhich arecontrary tothat established by thedirector herein
arenull and void. Based upon therateinformation received from the state auditor under
this section, the director shall, no later than April 1, 2006, promulgate and publish the
revenue neutral rates to be applied in each municipality. Such tax rates shall be the
applicable businesslicense tax rate for billsrendered after July 1, 2006.

7. On or before April 1, 2007, the director, in consultation with the state auditor
and municipalities, shall examine revenues collected and forecast whether a shortfall or
excess in municipal revenues for each municipality is likely to occur for the fiscal year
ending June 30, 2007, duetodatareporting errorsor other errorsin thecalculation of the
revenueneutral taxrate. If ashortfall or excessisexpected, thedirector, after review and
comment from municipalitiesand telecommunicationscompanies, shall recommend aone
timeadjustment in theratein such municipalities. Such tax rateadjustment, if necessary,
shall apply to billsissued after July 1, 2007.

8. Thedirector shall benotified in writing within thirty daysof any changein the
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municipal business license tax rate adopted by a municipality. The director shall
promulgate such rate changes, but such rate changes may only take effect on thefirst day
of acalendar quarter and only after aminimum of ninety daysnoticefrom thedirector to
atelecommunications company. Any subsequent increasein thebusinesslicensetax rate
passed through an ordinance by a municipality which isabovethat rate as established by
thestateauditor under subsection 6 of thissection shall bepassed by amajority voteof the
citizen's in that municipality. No municipal tax rate shall exceed the cap provided in
subsection 9 of this section.

9. Notwithstanding the provisions of subsections 3 to 8 of this section or any other
provision of law to the contrary, for any municipality not subject to the provisions of
subsection 10 of this section, the maximum rate of taxation on gross receipts shall not
exceed:

(1) For bills rendered during the period beginning July 1, 2006, and ending
December 31, 2007, five per cent.

(2) For billsrendered on or after January 1, 2008, three per cent.

10. (1) Any municipality which prior to November 4, 1980, had an ordinance
imposing a business license tax on telecommunications companies which specifically
included thewords " wireless', " cell phones®, or " mobile phones® in its businesslicense
tax ordinanceasrevenuesupon which abusinesslicensetax could beimposed, and had not
limited itstax to local exchangetelephone service or landlines, and had taken affirmative
action to collect such tax from wir elesstelecommunicationsprovidersprior to January 15,
2005, shall not berequired to adjust itsbusinesslicensetax rate as provided in subsection
6 of this section and shall not be subject to the provisions of subsection 9 of this section.

(2) Any municipality which has an ordinance or an amendment to an ordinance
imposing a business license tax on telecommunications companies which was authorized
or amended by a public vote subsequent to November 4, 1980, and such authorization
gpecifically included the terms "wireless', " cell phones’, or " mobile telephones’ as
revenues upon which a businesslicense tax could be imposed, and had not limited its tax
tolocal exchangetelephoneserviceor landlines, and had taken affir mativeaction to collect
such tax from wir elesstelecommunications providersprior to January 15, 2005, shall not
berequired toadjust itsbusinesslicensetax rateasprovided in subsection 6 of thissection
and shall not be subject to the provisions of subsection 9 of this section.

11. Thedirector shall have the sole authority to audit any telecommunications
company and such auditsshall be performed in accordancewith therulesand procedures
governed by chapter 144, RSMo.

12. The statute of limitations shall be three years for the alleged nonpayment or
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under payment of the business license tax.

13. Any telecommunications company is authorized to pass through to its retail
customersall or part of the businesslicense tax.

14. Theprovisionsof subsection 5 of section 144.190, RSM o, and subdivision (3) of
subsection 12 of section 32.087, RSM o, shall apply tothetax imposed under sections92.074
to 92.098.

15. Unless gpecifically stated otherwise in sections 92.074 to 92.098, taxpayer
remedies, enforcement mechanismes, tax refunds, tax protests, assessments, and all other
procedures shall bethe same asthose provided in chapter 144, RSMo.

16. Anyruleor portion of arule, asthat termisdefined in section 536.010, RSMo,
that is created under the authority delegated in this section shall become effective only if
it complies with and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSMo. Thissection and chapter 536, RSM o, arenonsever able
and if any of the power svested with the gener al assembly pur suant to chapter 536, RSM o,
to review, to delay the effective date, or to disapprove and annul a rule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after the effective date of this section, shall beinvalid and void.

92.089. 1. Thegeneral assembly finds and declaresit to bethe policy of the state
of Missouri that costly litigation which have or may be filed by Missouri municipalities
against telecommunications companies, concerning the application of certain business
license taxes to certain telecommunications companies, and to certain revenues of those
telecommunications companies, as set forth below, is detrimental to the economic well
being of the state, and the claims of the municipal governmentsregarding such business
licenses have neither been determined to hevalid nor liquidated. The general assembly
further findsand declaresthat theresolution of such uncertain litigation, the unifor mity,
and theadministrative convenienceand cost savingsto municipalitiesresulting from, and
the revenues which will or may accrue to municipalitiesin the future as a result of the
enactment of sections 92.074 to 92.098 are full and adequate consideration to
municipalities, as the term " consideration” is used in Article I11, Section 39(5) of the
Missouri Constitution, for the immunity and dismissal of lawsuits outlined in subsection
2 of this section.

2. In the event any telecommunications company, prior to August 28, 2005, failed
to pay any amount to a municipality based on a subjective good faith belief that either:

(1) It wasnot atelephone company cover ed by the municipal business license tax
ordinance, or the statute authorizing the enactment of such taxing ordinance, or did not
provide telephone service as stated in the business license tax ordinance, and therefore
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owed no business license tax to the municipality; or

(2) That certain categories of itsrevenuesdid not qualify under the definition or
wor ding of the ordinance as grossreceiptsor revenues upon which businesslicense taxes
should be calculated;

such a telecommunications company is entitled to full immunity from, and shall not be
liabletoamunicipality for, the payment of thedisputed amountsof businesslicensetaxes,
up to and including August 28, 2005. However, such immunity and release from liability
shall not apply to any business license tax imposed in accordance with sections 92.074 to
92.098 after July 1, 2006. If any municipality, prior to August 28, 2005, has brought
litigation or caused an audit of back taxesfor the nonpayment by a telecommunications
company of municipal business licenses taxes, it shall immediately dismiss such lawsuit
with prejudice and shall cease and desist from continuing any audit.

92.092. All provisionsof sections92.074t092.098 ar eso essentially and insepar ably
connected with, and so dependent upon, each other that no such provision would be
enacted without all others. If acourt of competent jurisdiction entersafinal judgment on
the meritsthat isnot subject to appeal and that declaresany provision or part of sections
92.974t0 92.098 unconstitutional or unenfor ceablethen sections92.074t0 92.098, in their
collectiveentirety, areinvalid and shall havenolegal effect asof thedate of such judgment.
I'n such event, both telecommunications companiesand municipalitiesshall havethe same
rightsasexisted beforethe enactment of sections92.074 t0 92.098, but shall not beentitled
toreimbursement, or required to pay reimbur sement, for any sumspaid in thegood faith
belief in the validity and constitutionality of sections 92.074 to 92.098.

92.098. Theprovisionsof section 71.680, RSM o, ar e sever able from the provisions
of sections 92.074 to 92.092. If any portion of sections 92.074 to 92.092 is declared
unconstitutional or the application of any part of sections 92.074 to 92.092 to any person
or circumstanceisheld invalid, section 71.680, RSM o, and its applicability to any person
or circumstance shall remain valid and enforceable. If any portion of section 71.680,
RSM o, isdeclared unconstitutional or theapplication of any part of section 71.680, RSM o,
toany person or circumstanceisheld invalid, sections92.074t0 92.092 and itsapplicability
to any person or circumstance shall remain valid and enfor ceable.



