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FIRST REGULAR SESSION
[CORRECTED]
[TRULY AGREED TO AND FINALLY PASSED]
SENATE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 209

93RD GENERAL ASSEMBLY
0648S.10T 2005

AN ACT

To amend chapters 71, 92, and 227, RSMo, by adding thereto eighteen new sections relating to
assessment and collection of various taxes on telecommunications companies, with an
effective date for certain sections.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapters 71, 92, and 227, RSMo, are amended by adding thereto eighteen
new sections, to be known as sections 71.675, 92.074, 92.077, 92.080, 92.083, 92.086, 92.089,
92.092, 92.098, 227.241, 227.242, 227.243, 227.244, 227.245, 227.246, 227.247, 227.248, and
227.249, to read as follows:

71.675. 1. Notwithstanding any other provision of law to the contrary, no city or
town shall bring any action in federal or state court in this state as a representative
member of a class to enforce or collect any business license tax imposed on a
telecommunications company. A city or town may, individually or asa single plaintiff in

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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amultiple-plaintiff lawsuit, bring an action in federal or statecourt in thisstateto enforce
or collect any business license tax imposed on a telecommunications company.

2. Nothing in this section shall be construed to preclude any taxpayer from
initiating an action in federal or state court asarepresentative member of a class seeking
injunctive relief against the Missouri department of revenue to enforce the imposition,
assessment, or collection of the business license tax provided under sections 92.074 to
92.098, RSMo.

92.074.  Sections 92.074 to 92.098 shall be known as the "Municipal
Telecommunications Business License Tax Simplification Act" .

92.077. Asused in sections 92.074 to 92.098, unless the context clearly requires
otherwise, the following terms mean:

(1) "Businesslicensetax”, any tax, including any fee, charge, or assessment in the
nature of a tax, assessed by a municipality on a telecommunications company for the
privilege of doing business within the borders of such municipality, and specifically
includes any tax assessed on a telecommunications company by a municipality under
section 66.300, RSM o, and section 80.090, RSM o, section 92.073, section 94.110, 94.270, or
94.360, RSMo, or under authority granted in its charter, aswell as an occupation license
tax, grossreceiptstax, franchise tax, or similar tax, but shall not include:

(@) Any state or municipal salestax imposed under sections 144.010 to 144.525,
RSMo; or

(b) Any municipal right-of-way usage fee imposed under the authority of a
municipality’'spolice power sunder Section 253(c) of the Federal TelecommunicationsAct
of 1996, or under sections 67.1830to 67.1846, RSMo; or

(c) Any tax or feelevied for emergency services under section 190.292, 190.305,
190.325, 190.335, or 190.430, RSMo, or any tax authorized by the general assembly after
August 28, 2005, for emergency services,

(d) Any flat tax duly imposed on or before August 28, 2005;

(2) "Director", thedirector of the department of revenue;

(3) "Municipal", of or relating to a municipality;

(4) "Municipality", any city, county, town, or village in Missouri entitled by
authority of section 66.300, RSM o, section 80.090, RSM o, section 92.073, section 94.110,
94.270, or 94.360, RSMo, or under authority granted in its charter to assess a business
license tax on telecommunications companies,

(5) " Telecommunicationscompany" , any company doingbusinessin thisstatethat
provides telecommunications service;
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(6) " Telecommunications service", the same meaning as such term is defined in
section 144.010, RSMo. Theterm telephone company, as used in sections 94.110, 94.270,
and 94.360, RSMo, shall have the same meaning as telecommunications company as
defined in this section.

92.080. Notwithstanding any provisions of this chapter or chapter 66, 80, or 94,
RSMo, or the provisionsof any municipal charter, after August 28, 2005, no municipality
may impose any businesslicensetax, tower tax, or antennaetax on a telecommunications
company except as specified in sections 92.074 to 92.098.

92.083. 1. Onor after July 1, 2006, if any city, county, village, or town hasimposed
abusinesslicensetax on atelecommunications company, asauthorized in thischapter, or
chapter 66, 80, or 94, RSMo, or under theauthority granted in itscharter, thetermsused
in such ordinance shall be construed, for the pur poses of section 92.074 t0 92.098, to have
the meanings set forth in this section, regardless of any contrary definition in the
ordinance:

(1) " Grossreceipts' meansall receiptsfrom theretail sale of telecommunications
service taxable under section 144.020, RSMo, and from any retail customer now or
her eafter exempt from the state salestax;

(2) "Telephone service", " telecommunications service", " telecommunications’,
"local exchange service', "local exchange telephone transmission service', " exchange
telephoneservice" or similar termsmeanstelecommunicationsser viceasdefined in section
92.077.

2. Nothingin this section shall have the effect of repealing any existing ordinance
imposing a business license tax on a telecommunications company; provided that a city
with an ordinancein effect prior to August 28, 2005, complieswith the provisionsof section
92.086.

3. Any businesslicense tax imposed on a telecommunications company after July
1, 2006, shall be imposed on theretail sale of telecommunications service.

92.086. 1. On or before January 1, 2006, the director shall publish a list of the
municipalities which have, prior to August 28, 2005, enacted ordinances imposing a
businesslicense tax on a telecommunications company. Thelist shall contain:

(1) Thename of the municipality imposing thetax;

(2) Thename of thetax as denoted by the municipality;

(3) Thecitation to the municipal code provisionsimposing the tax; and

(4) The percentage of grossreceipts.
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The director shall not be required to include any figures for the percentage of gross
receiptsif the municipality in question at the time of August 28, 2005, had an ordinance
which imposed a flat feeinstead of afee based on grossreceiptsasitsbusinesslicensetax.
In compiling the list, the director shall collect information from telecommunications
companies, municipalities, municipal codes, and other reliable sour ces.

2. (1) On or before February 1, 2006, all telecommunications companies in
Missouri shall provide the director and the state auditor with the amount of municipal
businesslicensetax which they paid each Missouri municipality identified by thedirector
in accordancewith subsection 1 of thissection for thepreviousfour quarters. Onor before
February 1, 2006, all telecommunicationscompaniesin Missouri shall providethedirector
and thestateauditor with an itemized list establishingtheir grossreceiptsfor theprevious
four quartersfor each category of gross receiptsin each municipality identified by the
director in accordance with subsection 1 of this section upon which a salestax is paid;

(2) Onor beforeFebruary 1, 2006, each municipality shall providethedirector and
state auditor with thetotal amount of tax revenue collected for the previousfiscal year of
taxablegrossreceiptsfrom telecommunicationscompanies. Any inconsistency or dispute
arising from the information provided by the municipalities and telecommunications
companies shall be resolved through an audit performed by the state auditor.

3. Beginningon July 1, 2006, thedirector shall henceforth collect, administer, and
distribute telecommunications business license tax revenues in accordance with the
provisions of sections 92.074 to 92.098.

4. Notwithstanding the provisionsof any municipal businesslicensetax ordinance,
effective July 1, 2006, all business license taxes shall be based solely and exclusively on
those gross receipts of telecommunications companies for the retail sale of
telecommunications services which are subject to taxation under sections 144.010 and
144.020, RSMo. Any provisions in any municipal taxing ordinances which provide
different definitions, rules, or provisions are expressly preempted and are null and void.

5. Thedirector isauthorized topromulgater egulationsto establish theappropriate
procedures for collecting, administering, and distributing such taxes. A
telecommunications company shall file a quarterly return with the director with an
attached schedule setting forth the total amount of taxable grossreceiptsfor the quarter
and the amount of business license tax due to each municipality. The director shall
distribute the appropriate amounts, as set forth in this section, to the municipalities. In
exchangefor itscollection, administration, and distribution functions, the department of
revenue shall retain a collection fee of up to one percent (not to exceed the actual costs
incurred) on all fundscollected and distributed and shall beallowed to collect theinterest



S.S.S.C.S. H.C.S H.B. 209 5

45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80

off such funds during the time between collection and distribution. In no event shall the
director fail todistributethe collected fundsto a municipality morethan thirty daysafter
the collection of the funds.

6. Itistheintent of thegeneral assembly that sections92.074 to 92.098 comply with
Article X, Section 22 of theMissouri Constitution, sothat theapplication of sections92.074
t0 92.098 shall have arevenue-neutral effect. Because businesslicense taxesshall now be
based on the gross receipts subject to the sales tax, it is anticipated that the base of the
existing businesslicensetaxesin most casesshall bebroadened, soin order to comply with
Article X, Section 22 of the Missouri Constitution, the municipality shall adjust the gross
receipts per centagerate identified by the director in accordance with subsection 2 of this
section so that the amount collectable, in total from all telecommunications companies,
excluding the collection fee authorized in subsection 5 as defined herein, before and
immediately after enactment remainsthesamein each municipality. If thedeter mination
ismadeby amunicipality that in order to comply with article X, section 22 of theMissouri
Constitution the gross receipts percentage rate must beincreased, such increase shall be
passed by a majority vote of the qualified votersvoting in that municipality. Theexisting
tax base shall be an amount equal to the total amount of telecommunication business
license taxes collected by a municipality for fiscal year 2005, increased by fifty percent of
the differ ence between such amount and the businesslicensetax receiptsthat would have
been yielded by applying the grossreceipts per centage rateidentified in accordance with
subsection 1 of this section to thetotal grossreceiptsfor all wirelesstelecommunications
services provided by telecommunications companies as identified in 47 U.S.C. section
332(D)(1) and 47 C.F.R. Parts22 or 24in such fiscal year attributabletothe municipality.
Based upon the rate information received from the director under this section, each
municipality shall, nolater than April 1, 2006, promulgateand publish therevenueneutral
ratesto be applied in each municipality. Such tax rates shall bethe applicable business
license tax rate for bills rendered on or after July 1, 2006. Any percentages in any
ordinance that are contrary to that established by the municipality herein are null and
void. If any municipal business license tax ordinance as of January 1, 2005, had a
provision stating that thetax only applied to business customers, the new calculated rate
under this section also shall be determined based only on business customers and shall
apply only to business customers.

7. On or before April 1, 2007, the director, in consultation with the state auditor
and municipalities, shall examine revenues collected and forecast whether a shortfall or
excess in municipal revenues for each municipality is likely to occur for the fiscal year
ending June 30, 2007, dueto datareporting errorsor other errorsin thecalculation of the



S.S.S.C.S. H.C.S H.B. 209 6

81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116

revenue neutral tax rate. Section 32.057, RSMo, shall not restrict the disclosure of
information to perform such consultation. If ashortfall or excessisexpected, thedirector,
after review and comment from municipalities and telecommunications companies, shall
promulgate and publish an adjustment in theratein such municipalities. Such tax rate
adjustment, if necessary, shall apply to billsissued after July 1, 2007.

8. Thedirector shall benotified in writing within thirty daysof any changein the
municipal business license tax rate adopted by a municipality. The director shall
promulgate such rate changes, but such rate changes may only take effect on thefirst day
of acalendar quarter and only after aminimum of ninety daysnoticefrom thedirector to
atelecommunications company. Any subsequent increasein the businesslicensetax rate
passed through an ordinance by a municipality which isabovethat rate as established by
themunicipality under subsection 6 of thissection shall bepassed by amajority voteof the
qgualified votersvoting in that municipality. No municipal tax rate shall exceed the cap
provided in subsection 9 of this section.

9. Notwithstanding the provisions of subsections 3to 8 of thissection or any other
provision of law to the contrary, for any municipality not subject to the provisions of
subsection 10 of this section, the maximum rate of taxation on gross receipts shall not
exceed fivepercent for billsrendered on or after July 1, 2006, except if thebusinesslicense
tax ratefor any municipality, ascalculated in subsection 6 of thissection, or if necessary,
subsection 7 of this section, is determined to be greater than five percent, then,
notwithstanding the provisions of such subsections, thebusinesslicensetax ratesfor such
municipality on and after July 1, 2006, shall be as follows:

(1) For billsrendered between July 1, 2006, and June 30, 2008, therate shall bethe
actual adjusted rate as determined by subsection 6 or this section, or, if necessary,
subsection 7 of this section;

(2) For billsrendered between July 1, 2008, and June 30, 2010, therate shall behalf
the sum of the rate determined in subdivision (1) of this subsection and five percent; and

(3) For all billsrendered on and after July 1, 2010, five per cent.

10. (1) Any municipality which prior to November 4, 1980, had an ordinance
imposing a business license tax on telecommunications companies which specifically
included thewords " wireless', " cell phones’, or " mobile phones’ in its businesslicense
tax ordinanceasrevenuesupon which abusinesslicensetax could beimposed, and had not
limited itstax to local exchangetelephone serviceor landlines, and had taken affirmative
action to collect such tax from wir elesstelecommunicationsprovidersprior to January 15,
2005, shall not berequired to adjust itsbusinesslicensetax rate asprovided in subsection
6 of this section and shall not be subject to the provisions of subsection 9 of this section.
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(2) Any municipality which has an ordinance or an amendment to an ordinance
imposing a business license tax on telecommunications companies which was authorized
or amended by a public vote subsequent to November 4, 1980, and such authorization
specifically included the terms "wireless', " cell phones', or "mobile telephones’ as
revenues upon which a business license tax could be imposed, and had not limited its tax
tolocal exchangetelephoneserviceor landlines, and had taken affir mativeaction to collect
such tax from wir elesstelecommunications providersprior to January 15, 2005, shall not
berequired toadjust itsbusinesslicensetax rateasprovided in subsection 6 of thissection
and shall not be subject to the provisions of subsection 9 of this section.

11. For purposes of sections 92.074 to 92.098, the director and any municipality
shall havetheauthority to audit any telecommunications company. Notwithstanding the
provisionsof section 32.057, RSM o, thedirector of revenueshall furnish any municipality
with information it requeststo permit the municipality toreview and audit the payments
of any telecommunications company.

12. The statute of limitations shall be three yearsfor the alleged nonpayment or
under payment of the business license tax.

13. Any telecommunications company is authorized to pass through to its retail
customersall or part of the businesslicense tax.

14. Theprovisionsof subsection 5 of section 144.190, RSM o, and subdivision (3) of
subsection 12 of section 32.087, RSM o, shall apply tothetax imposed under sections92.074
to 92.098.

15. Unless specifically stated otherwise in sections 92.074 to 92.098, taxpayer
remedies, enforcement mechanismes, tax refunds, tax protests, assessments, and all other
procedures shall bethe same asthose provided in chapter 144, RSMo.

16. Anyruleor portion of arule, asthat term isdefined in section 536.010, RSM o,
that iscreated under the authority delegated in this section shall become effective only if
it complies with and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSM o. Thissection and chapter 536, RSM o, arenonsever able
and if any of the power svested with thegener al assembly pur suant to chapter 536, RSMo,
toreview, to delay the effective date, or to disapprove and annul a rule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after the effective date of this section, shall beinvalid and void.

92.089. 1. Thegeneral assembly finds and declaresit to bethe policy of the state
of Missouri that costly litigation which have or may be filed by Missouri municipalities
against telecommunications companies, concerning the application of certain business
license taxes to certain telecommunications companies, and to certain revenues of those
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telecommunications companies, as set forth below, is detrimental to the economic well
being of the state, and the claims of the municipal governmentsregarding such business
licenses have neither been determined to be valid nor liquidated. The general assembly
further findsand declaresthat theresolution of such uncertain litigation, the unifor mity,
and theadministrative convenience and cost savingsto municipalitiesresulting from, and
the revenues which will or may accrue to municipalities in the future as a result of the
enactment of sections 92.074 to 92.098 are full and adequate consideration to
municipalities, as the term " consideration” is used in Article I11, Section 39(5) of the
Missouri Constitution, for theimmunity and dismissal of lawsuits outlined in subsection
2 of this section.

2. Intheevent any telecommunicationscompany, prior toJuly 1, 2006, failed to pay
any amount to a municipality based on a subjective good faith belief that either:

(1) 1t wasnot atelephone company covered by the municipal business license tax
ordinance, or the statute authorizing the enactment of such taxing ordinance, or did not
provide telephone service as stated in the business license tax ordinance, and therefore
owed no business license tax to the municipality; or

(2) That certain categoriesof its revenuesdid not qualify under the definition or
wor ding of the ordinance as grossreceiptsor revenues upon which businesslicense taxes
should be calculated;

such a telecommunications company is entitled to full immunity from, and shall not be
liabletoamunicipality for, the payment of thedisputed amountsof businesslicensetaxes,
up toandincluding July 1, 2006. However, suchimmunity and releasefrom liability shall
not apply to any businesslicense tax imposed in accor dance with subdivisions (1) and (2)
of subsection 10 of section 92.086 or sections 92.074 to 92.098 after July 1, 2006. If any
municipality, prior to July 1, 2006, hasbrought litigation or caused an audit of back taxes
for thenonpayment by atelecommunicationscompany of municipal businesslicensetaxes,
it shall immediately dismisssuch lawsuit without preudiceand shall ceaseand desist from
continuing any audit, except those cities described in subsection 10 of section 92.086.
92.092. All provisionsof sections92.074t092.089 ar eso essentially and insepar ably
connected with, and so dependent upon, each other that no such provision would be
enacted without all others. If acourt of competent jurisdiction entersafinal judgment on
themeritsthat isnot subject to appeal and that declaresany provision or part of sections
92.974 10 92.089 unconstitutional or unenfor ceablethen sections92.074t0 92.089, in their
collectiveentirety, areinvalid and shall haveno legal effect asof thedateof such judgment.
I'n such event, both telecommunications companiesand municipalitiesshall havethesame
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rightsasexisted beforethe enactment of sections92.074to0 92.089, but shall not beentitled
toreimbursement, or required to pay reimbur sement, for any sumspaid in the good faith
belief in the validity and constitutionality of sections 92.074 to 92.089.

92.098. Theprovisionsof section 71.675, RSMo, ar e sever ablefrom the provisions
of sections 92.074 to 92.092. If any portion of sections 92.074 to 92.092 is declared
unconstitutional or the application of any part of sections 92.074 to 92.092 to any person
or circumstanceisheld invalid, section 71.675, RSM o, and its applicability to any person
or circumstance shall remain valid and enforceable. If any portion of section 71.675,
RSM o, isdeclared unconstitutional or theapplication of any part of section 71.675, RSM o,
toany person or circumstanceisheld invalid, sections92.074t0 92.092 and itsapplicability
to any person or circumstance shall remain valid and enfor ceable.

227.241. Sections227.241t0 227.249 shall beknown asthe" State Highway Utility
Relocation Act". The commission shall not berequired to redesign any project plansor
mail additional notices, nor shall the owner of a utility facility be required to submit
additional relocation plansor otherwise comply with requirements of sections 227.241 to
227.249for any construction proj ect on astatehighway for which thelettingdatewasprior
to December 31, 2005.

227.242. Asused in sections 227.241 to 227.249, the following ter ms shall mean:

(1) "Act of God", an unanticipated grave natural disaster or other natural
phenomenon of an exceptional, inevitable, and irresistible character, the effects of which
could not have been prevented or avoided by the exercise of due care or foresight;

(2) "Commission,” the highways and transportation commission created under
section 226.020, RSM o, and articlel V, section 29 of theMissouri Constitution, thedir ector,
or designees of the director for the purpose of sections 227.240 to 227.248;

(3) "Construction project”, all contracts for construction of state highways let
under section 227.100, except for contractsfor maintenance or resurfacing deter mined by
the commission not to conflict with public utilities and routine maintenance and repairs
completed by employees of the commission. This term shall also include state highway
construction projects of transportation development districts and cor porations under
chapter 238, RSMo, if such projects are awarded pursuant to section 227.100. Theterm
" construction project” shall not include projectsfor road beautification, road irrigation,
and drainage projects, culvert installation or repair, sound wall installation, decor ative
lighting, landscaping, or other projects not directly related to improving or routing
highway traffic. The term " construction project” shall also not include any project
authorized by the commission to accommodate any private development, including a
shopping mall, stadium, office building, or arena;
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(4) "Contractor", any person entering into a contract with the highway and
transportation commission for purposes of completing a construction project on a state
highway, including a subcontractor or supplier to such contractor;

(5) " Customer delays’, delaysin therelocation work dueto delays caused by the
utility'scustomers, including but not limited to delaysin getting written or oral approvals
from customersfor permissible utility service cut-over dates;

(6) "Cut-over date", the date utility owner interrupts utility service to a utility
customer provided through an existing utility facility and switchestheserviceover toanew
utility facility serving the customer;

(7) "Day" or "days', a business day or a period of consecutive business days
consisting of every work day excluding Saturdays, Sundays, and legal holidays,

(8) " Director" ,thedirector of theMissouri department of transpor tation appointed
pursuant to section 226.040;

(9) "Extreme weather event”, a severe weather occurrence, including but not
limited tofire, flood, earthquake, tornado, wind, hurricane, storm, ice, abnormal rainfall,
blizzard, or extended periods of severeinclement weather;

(10) " Letting date", the date established by the commission for the acceptance of
bids by contractors under section 227.100;

(11) "Mail", a dated written transmittal sent to the addressee by regular or
certified mail;

(12) "Maintenance", routine work performed on state highways by employees of
thecommission or contractor stothecommission, includingminor pavement and shoulder
repairs, striping, grading, irrigation ditch clearing, street overlays, and other work
determined by the commission not to conflict with public utilities;

(13) " Noticeto proceed", notice by thecommission to a contractor to proceed with
work on a contract awarded by the commission;

(14) "Owner", the individual, firm, joint venture, partnership, corporation,
association, cooper ative, municipality, county, district, political subdivision, department,
agency, or any other institution owning or operating utility facilities;

(15) " Project plans', any plan for highway construction projectsdemonstratingthe
need to design and conduct utility facility alterations or relocations dueto the work;

(16) "Relocate' or "relocation", the adjustment of utility facilities, as the
commission or director may determineisnecessary in connection with the construction of
a state highway. Relocation includes:

(@) Removing and reinstalling the utility facility, including necessary temporary
facilities;
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(b) Moving, rearranging, or changing the type of existing utility facilities; and

(c) Taking any necessary safety and protective measures,

(17) "Relocation plan,” a plan designed by the owner to carry out utility facility
relocation wor k to accommodate a constr uction project on a state highway;

(18) "Resurfacing", work which provides a new roadway surface for existing
pavement on astatehighway, includingminor base patching, inter section paving, shoulder
work, and guard rail work which is determined by the commission not to conflict with
public utilities;

(19) " Statehighway" , a highway constructed or maintained at the cost of the state
or constructed with the aid of state funds or United States government funds or any
highway included by authority of law in the state highway system or any highway
constructed under the authority of a transportation development district or corporation
under chapter 238, RSMo, where such contract is awarded under section 227.100;

(20) " Utility contractor™ , aperson contractingwith an owner of a utility facility or
asubcontractor toaperson contractingwith an owner of autility facility, for thealteration
relocation or installation of a utility facility in connection with a construction project on
a state highway;

(21) " Utility facility", any underground facility as defined in section 319.015,
RSMo, and aboveground facilities, including poles, lines, wir es, and appurtenancesfor the
purposesof electrical power, telephone, telegraph, fiber opticand cabletelevision services,
and any other purpose or which aboveground utility facilities may be located along state
highways;

(22) "Work", construction and services required of the contractor by the
contractor'scontract with the commission, including excavation asthat termisdefined in
section 319.015, RSMo.

227.243. 1. At theearliest possible datein the design of a construction project on
a state highway, the commission shall attempt to determine what utility facilities are
located within theright-of-way of the planned construction project by resear ching per mit
filesand reviewing map files maintained by the commission. The commission shall also,
as necessary, conduct field investigations and contact local governmentsto identify any
utility facilitieswithin theright-of-way.

2. Within thirty days of completion of the survey conducted under subsection 1 of
this section, the commission shall notify in writing owners of each known utility facility
that a construction project is planned that may conflict with their utility facility. The
notification shall includethenameor routenumber of thehighway, thegeographical limits
of theplanned construction protect, ageneral description of thework tobedoneincluding
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a preliminary plan, the desired date for completion of a relocation plan, and the
anticipated month and year a letting date could be set for the construction project.

3. Theowner shall examinethenotice and notify the commission in writing of any
utility facility not correctly described in the commission's notice. Within sixty days of
receiving the notice required in subsection 2 of this section, the owner shall provide a
written response to the commission. Theresponse shall describe and providethe general
location of each utility facility of the owner by confirming the location shown in the
commission's notice or by providing additions or corrections.

227.244. 1. Upon completion of theinitial design of the construction project, the
commission shall provideat least one set of project plansto each owner of a utility facility
identified under section 227.243.

2. The project plans shall show those portions of the construction project upon
which the owner's utility facilities are located and where the utility facilities of other
ownersarelocated in relation towork required for theproject. Thecommission shall also
provide with the project plansadescription of any right-of-way still to be purchased and
the anticipated letting date of the project. The project plan shall be accompanied by a
complete set of plansincluding profile, cross-section, drainage, signal, lighting, signing
plans, temporary road plans that may affect utilities, and other pertinent plan sheets.
Upon request of theowner, the commission shall provideany additional plan infor mation
needed by the owner to design and lay out the removal, relocation, or adjustment of
existing facilities and the placement of relocated or new utility facilities within the limits
of the construction project.

3. Within thirty daysof receipt of theproject plans, theutility owner shall develop
a preliminary plan of adjustment and return the marked-up project plans to the
commission. The plan of adjustment shall include:

(1) Verification that all utility facilities are shown;

(2) Theproposed location of adjusted utility facilities;

(3) Any additional right-of-way requirements; and

(4) Any other concerns.

4. When two or more owners have facilities in the area encompassed by the
construction project, thecommission shall schedulea utility coordination meeting as soon
aspossiblebut nolonger than thirty daysfrom thedatetheproject plansweremailed. The
commission'sproject manager and all ownersarerequired toattend thismeeting. If there
isaconflict between two owner swhich cannot besatisfactorily resolved by theowners, the
commission shall determine the most appropriate method to resolve the conflict between
thetwo owners, and, in making such deter mination, shall weigh equally thelength of time
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necessitated by each owner's proposal, and the relative cost to each owner if the other's
proposal is adopted. The commission shall notify all utility owners involved with the
project in writing of the commission's acceptance or revisions to the utility plan of
adjustment.

227.245. 1. Within onehundred twenty daysof receivingwritten notice of approval
of the utility plan of adjustment from the commission, the owner shall provide the
commission with a relocation plan. The one hundred twenty-day clock stops after the
relocation planissubmitted by theowner. If, after timely submission of therelocation plan
by the owner, revisions or alterations are necessary for any reason, or if the original
relocation plan was incomplete due to information needed from other parties, the one
hundred twenty-day clock beginsto run again when the needed information is received
back by the owner.

2. Therelocation plan shall include a narrative description of work that will be
donein relocating the owner's utility facilities and whether the work or a portion of the
work must be coordinated with or is contingent upon work being performed by another
utility facility owner or the contractor tothecommission. Therelocation plan shall lit, if
applicable, any anticipated issuesor problemsrelated to the acquisition of right-of-way.
Thereocation plan shall, if applicable, detail the anticipated number of daysto acquire
additional easementsnot provided within the new highway right-of-way. Therelocation
plan shall also give estimates as to the time needed to obtain any necessary customer
approvalsfor cut-over dates, if necessary. Therelocation plan shall state when the work
will be started and the length of time in days estimated to complete the work. It is
permissible for an owner to state in a relocation plan that the owner's work will be
completed within a stated number of days from the date that a contractor or another
owner completes certain identified work which interferes with the owner's work. The
relocation plan shall identify any contingencies, if applicable, that may impact the
anticipated start of relocation. Therelocation plan shall also describewhether theplanis
incomplete dueto:

(1) Other ownersfailing to coordinate their planswith the owner submitting the
plan;

(2) Other ownersfailing to provide information necessary to submit a complete
relocation plan;

(3) Thecommission failingto provideany infor mation required by subsection 2 of
section 227.244; or

(4) Any other reason explained in the plan regarding the circumstancesand cause
of the plan being incomplete.
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3. The commission shall review the relocation plan to ensure compatibility with
permit requirements, the project plan, and the anticipated letting date and notice to
proceed for theproject. If utility relocation isdependent upon or must becoor dinated with
wor k to becompleted by the contractor, therelocation plan shall assuretimely completion
of theproject. If therelocation plan isacceptableto thecommission, thecommission shall
notify the owner in writing within thirty daysof receiving theplan. If therelocation plan
submitted by theowner isnot compatible, reasonable, or doesnot allow timely completion
of the project, thecommission shall advisetheowner in writing assoon as practicable, but
not later than thirty daysafter receivingtherelocation plan. Thecommission shall specify
in the notice which partsof therelocation plan it finds objectionable, and thereasonsfor
its conclusions. The owner shall submit a revised relocation plan within thirty calendar
days after receipt of notice by the commission that the relocation plan is not acceptable.
The commission shall review therevised relocation plan, and if therelocation plan is still
not acceptable, the commission shall provide arelocation plan to the owner. The owner
shall not bebound by theter msof thecommission'srelocation plan if such relocation plan:

(1) Requiresthe payment of overtime to employees to expedite the construction
project; or

(2) Requirestheowner tocomply with adeadlinewhichisnot feasibledue, in whole
or in part, to one or mor e factors outside the control of the owner.

4. If theowner informsthe commission, in writing, or the commission deter mines
that the owner's relocation work is dependent upon or must be coordinated with work
being performed by the commission’scontractor, the commission shall convenea meeting
of thecontractor and theone or moreownerswhoser elocation work isdependent upon or
must be coordinated with the contractor's work. Such meeting shall be held after the
letting date at which bids were received for the construction project, but prior to the
issuance of a notice to proceed to the commission's contractor. After such meeting, and
beforeor concurrent with theissuance of anoticeto proceed, thecommission shall provide
aschedulefor therelocation of utilitiesto the owner and the commission's contractor. If
the approved relocation plan, or a portion of such plan, is dependent upon or must be
coor dinated with work to be performed by the contractor, the contractor shall notify the
commission of itsbest estimate of thedatethat all construction necessary for therelocation
of utilitieswill becompleted, at least fourteen daysprior to such date. If such completion
dateisdelayed duetoweather or other causes, the contractor shall immediately notify the
commission of the delay and the revised expected completion date. The contractor shall
give a second noticeto the commission five days prior to the datework will be completed
asnecessary for relocation work to begin. It shall betheresponsibility of the commission
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to notify the owner or owners of the contractor's estimated completion dates. The
contractor may also notify the owner directly of such dates, if the contractor hasreceived
information from the owner under subsection 7 of this section, but such notice shall not
relievethecommission of itsobligation tonotify theowner. If thecontractor'sdelay causes
additional delay by the owner, thecommission and the owner shall negotiatein good faith
to determine the new completion date.

5. (1) The commission shall notify the owner in writing not less than thirty days
before the owner isrequired to begin relocation provided for in the approved relocation
plan. Unless the owner has encountered excusable delay as set forth in subsection 4 of
section 227.248, the owner shall completeitswork within thetimeframedescribed in the
relocation plan, and shall completeall work that can bedone prior to construction before
theissuanceof thenoticeto proceed, includingwork that may need to becoor dinated with
other utility ownersbut isnot dependent on thework of the contractor.

(2) Thenoticerequired by subdivision (1) of thissubsection shall includethename,
address, telephone number, facsimile number, and electronic mail address of the
commission's contractor and any subcontractors performing work on the construction
project. Such information shall alsoincludethe nameand title of an individual employed
by the contractor or subcontractor having primary responsibility for the construction
project. Within fifteen daysof receiving notice, the owner shall providetothecommission
and thecommission'scontractor thename, addr ess, telephone number, facsimile number,
and electronic mail address of the employee of the owner who is responsible for
implementation of the owner'srelocation plan and the same information for any utility
contractor to the owner for purposesof carrying out therelocation plan.

6. Theowner shall notify thecommission when relocation wor k hasstarted. During
thecourseof therelocation work, thecommission may requireowner sto provide progress
reportsuntil itsrelocation iscompleted. Theowner shall notify the commission when all
relocation work iscomplete. All noticesof either startingor completion of relocation work
and all monthly progressreportsshall be provided within five days after such dates.

227.246. 1. If, prior totheletting dateof theconstruction project, thecommission's
project plan is changed so that additional or different utility relocation work is found
necessary, the commission shall furnish arevised project plan under section 227.244, and
the owner shall provide the commission with a revised relocation plan under section
227.245, except that thetime allowed for the owner to submit therevised relocation plan
after receipt of therevised project plan shall not exceed sixty days.

2. If, after theletting date of the highway construction project, additional utility
relocation work isfound necessary which was not indicated on theoriginal project plan,
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thecommission shall providetheowner with arevised project plan within fifteen daysand
the commission and the owner shall agree on a reasonable schedulefor completion of the
additional utility location.

227.247. 1. The commission shall have authority to require that any required
notice, response, or plan be submitted by mail or certified mail. Otherwisenotices, plans,
and other statementsinwritingmay beprovided by mail, facsimile, or electronicmail. The
commission may requirethat some form of proof of receipt be provided in regard to any
notice, plan, or other statement in writing. Upon mutual agreement between the
commission and an owner, additional time may be granted for the completion of any act
required by sections 227.241 to 227.249.

2. Nothingin sections 227.241 to 227.249 shall be construed to relieve a contractor
from making notice of excavation asrequired by sections319.010t0 319.050, RSM o, of the
underground facility safety and damage prevention act, or complying with the
requirements of sections 319.075 to 319.090, RSM o, of the overhead powerline safety act,
except to the extent that any provisions of sections 227.241 to 227.249 requir e additional
obligationsbeyond thoseset forth in sections319.011t0319.050, RSM o, or sections319.075
to 319.090, RSMo, in which case the requirements of sections 227.241 to 227.249 shall
prevail.

227.248. 1. If the owner of a utility facility fails to provide the responses or
correctionsto project plansrequired by sections 227.243 to 227.246, the commission may
recover from the owner damagesin the amount of up to one hundred dollars per day for
each day therequired act isnot completed.

2. If the owner failsto provide arelocation plan or failsto timely relocate utility
facilities in accordance with the relocation plan as required by section 227.245, the
commission may recover from the owner damages in the amount of up to one thousand
dollarsper day for each day therequired act isnot completed.

3. Thedamagesauthorized by subsections1 and 2 of thissection may berecover ed
through actions brought by the chief counsel to the commission, or may bereferred tothe
attorney general for appropriate action. An action to collect the damages authorized by
thissection shall be brought in a court of appropriatejurisdiction. All damages collected
under this section shall be deposited in the stateroad fund.

4. Nodamagesor finesof any kind shall beassessed for delaysthat result, in whole
or in part, directly or indirectly, from any of the following:

(1) Customer delays,

(2) Labor strikesor shortages;

(3) Terrorist attacks, riots, civil unrest, or criminal sabotage;
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(4) Actsof God, or extreme weather events;

(5) Delays caused by staffing shortages in the geographic area near the
commission'sconstruction project duetotheowner'sneed toreassign an unusual number
of workersto any other areato respond to an act of God or extreme weather event;

(6) Thefailureof another owner to sufficiently completeitsrequired relocation of
utility facilitiesthat interferewith an owner'srelocation plan;

(7) The failure of another owner or delay by another owner in submitting
relocation plansthat interferewith an owner'srelocation plan;

(8) Delays by the commission in acquiring necessary right-of-way or necessary
easements;

(9) Delays caused by facility damages or cable cuts caused by the commission's
contractor, other owners, or third parties,

(20) Unusual material shortages; and

(11) Any other event or action beyond the reasonable control of the owner.

The occurrence of any of the unusual events listed in this section shall constitute an
affirmative defense to the assessment of damages under the provisions of this section.

5. Theremoval and relocation of utility facilitiesshall bemadeat theexpenseof the
owners unless otherwise provided by the commission. If the owner failsto relocate the
utility facilitiesin accor dancewith therelocation plan asrequired by section 227.245, the
utility facilities may be removed and relocated by the state highways and transportation
commission, or under itsdirection, and the cost of relocating the utility facilities shall be
collected from such owner. If the state highways and transportation commission or its
designeeremoves and relocatesthe utility facilities, the utility owner shall not beliableto
any party for any damages caused by the commission's or the commission's designee's
removal and relocation of such facilities.

227.249. Any homerule city having a population of sixty thousand inhabitants or
greater or any charter county of the first classification may adopt ordinances, policies,
resolutions, or regulations consistent with sections 227.241 to 227.249 regarding the
relocation of utility facilitieslocated within theright-of-way of streets, highways, or roads
under their respectivejurisdiction, which arenot state highways. Any ordinance, policy,
resolution, or regulation adopted under the authority of this section shall not infringe
upon, negate or otherwise abrogate an owner's right to construct, own, operate, and
maintain utility facilities within the right-of-ways of such political subdivision that the
owner otherwise enjoyed prior to the adoption of such ordinance, policy, resolution, or
regulation.
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Section B. The provisions of sections 227.241 to 227.249 shall become effective
2 January 1, 2006.



