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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 388

93RD GENERAL ASSEMBLY

Reported from the Committee on Insurance March 9, 2005, with recommendation that the House Committee Substitute for House
Bill No. 388 Do Pass.
Referred to the Committee on Rules pursuant to Rule 25 (26) (f).

STEPHEN S. DAVIS, Chief Clerk
1285L.02C

AN ACT

To amend chapters 374 and 375, RSMo, by adding thereto eight new sections relating to
insurance compliance audits.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapters 374 and 375, RSMo, are amended by adding thereto eight new
sections, to be known as sections 374.071, 375.1063, 375.1064, 375.1065, 375.1066, 375.1067,
375.1068, and 375.1069, to read as follows:

374.071. 1. Thefollowingrecordsof thedepartment arenot publicrecordsand are
not available for public examination under section 374.070:

(1) Any document or other material in any consumer complaint file maintained
under section 374.085, including medical records, repair estimates, adjuster notes,
insurancepolicy provisions, recordingsor transcriptsof witnessinterviews, and any other
records regarding coverage, settlement, payment, or denial of claim asserted under an
insurance palicy;

(2) Any document or other material submitted by an insurer or producer under
section 374.190, or any other inquiry, information request, or data call initiated by the
department.

2. Anyrecordthat isnot public under thissection isconfidential and isnot subject
todisclosure, including discovery or subpoena, unlessthesubpoenaisissued by the proper

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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prosecuting attorney, attorney general, administrative hearing officer, or court. The
director may only produce the documents or other material to another state or federal
governmental agency or officer under a lawful request, subpoena, or formal discovery
procedure. The documents or material may, in the discretion of the director, be made
public once admitted as evidence in any administrative, civil, or criminal enforcement
proceeding.

3. Thedirector may release contents of any record that is not public under this
section aspart of an examination report under section 374.205, if thereleaseisin thepublic
interest. In all cases, thedirector may release an incident report record consisting of the
date and immediate facts and circumstances surrounding theinitial consumer report or
complaint.

4. No waiver of any applicable privilege or claim of confidentiality regarding any
document shall occur asaresult of disclosuretothedirector or by thedirector in sharing
documents with other state and federal regulatory agencies, the National Association of
Insurance Commissioners, and its affiliates and subsidiaries, or state or federal law
enfor cement authorities, and therecipient of such document isbound by the provisions of
this section asto the confidentiality of such document.

375.1063. Asused in sections 375.1063 to 375.1069, the following ter ms mean:

(1) "Director", thedirector of the department of insurance;

(2) "Insurance compliance audit", a voluntary, internal evaluation, review,
assessment, audit, or investigation for the purpose of identifying or preventing
noncompliancewith, or promoting compliancewith laws, regulations, orders, or industry
or professional standards, which is conducted by or on behalf of an insurer, or which
involves an activity regulated under this chapter and chapter 384, RSMo;

(3) "Insurance compliance self-evaluative audit document” or " document”, any
document prepared as a result of or in connection with and not prior to an insurance
compliance audit. Aninsurance compliance self-evaluative audit document may include,
but is not limited to, as applicable, field notes and records of observations, findings,
opinions, suggestions, conclusions, dr afts, memoranda, drawings, photographs, exhibits,
computer-generated or electronically recorded information, phonerecords, maps, charts,
graphs, and surveys, provided thissupportinginformation iscollected or developed for the
primary purpose and in the course of an insurance compliance audit. An insurance
compliance self-evaluative audit document also includes, but is not limited to, any of the
following:

(&) Aninsurancecomplianceaudit report prepared by an employee of theinsurer
or an independent contractor, which may include the scope of the audit, the information
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gained in theaudit, and conclusionsand recommendations, with exhibitsand appendices;

(b) Memoranda and documents analyzing portions or all of the insurance
compliance audit report and discussing potential implementation issues;

(©) An implementation plan that addresses correcting past noncompliance,
improving current compliance, and preventing future noncompliance; or

(d) Analytic data generated in the cour se of conducting theinsurance compliance
audit;

(4) "Insurer", asdefined in section 375.012.

375.1064. 1. Except as provided in sections 375.1065 and 375.1066, an insurance
complianceself-evaluativeaudit document isprivileged infor mation and isnot discoverable
or admissible as evidence in any legal action in any civil, criminal, or administrative
proceeding. Theprivilegecreated herein isamatter of substantivelaw of thisstateand is
not merely aprocedural matter governingcivil or criminal proceduresin thecourtsof this
state.

2. If any insurer, person, or entity performs or directs the performance of an
insurance compliance audit, an officer, employee, or agent involved with the insurance
compliance audit or any consultant hired for the purpose of performing the insurance
complianceaudit shall not beexamined in any civil, criminal, or administrativeproceeding
as to the audit or any insurance compliance self-evaluative audit document. This
subsection shall not apply if the privilegeis deter mined inapplicable pursuant to sections
375.1065 and 375.1066.

3. If requested by the director, an insurer shall submit, in connection with
examinations conducted pursuant to sections 374.190 and 374.205, RSMo, an insurance
compliance self-evaluative document to the director, or the director's designee, as a
confidential document without waivingtheprivilegeprescribed in thissection towhich the
insurer would otherwise be entitled; except that any provision of law permitting the
director to make confidential documents public or any provisions granting accessto the
National Association of Insurance Commissioners shall not apply to the insurance
compliance self-evaluative audit document so submitted. To the extent that the director
hastheauthority tocompel thedisclosur eof an insurancecomplianceself-evaluativeaudit
document under other provisions of applicable law, any such report furnished to the
director shall not be provided to any other persons or entities and shall be accorded the
same confidentiality and other protections prescribed in this subsection.

4. Aninsurer'sinsurance compliance self-evaluative audit document submitted to
thedirector shall remain subject toall applicablestatutory or common law privileges. Any
such document sosubmitted and in thepossession of thedirector shall remain theproperty
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of theinsurer and shall not be subject to any disclosureor production pursuant to chapter
610, RSMo.

5. Disclosure of an insurance compliance self-evaluative audit document to a
governmental agency, whether voluntary or pursuant to compulsion of law, does not
constitute a waiver of the privileges pursuant to this section with respect to any other
personsor any other gover nmental agencies.

375.1065. 1. The privilege established in section 375.1064 shall not apply to the
extent that it isexpressly waived by theinsurer that prepared or caused tobeprepared the
insurance compliance self-evaluative audit document.

2. Inacivil or administrative proceeding, a court may, after an in-camerareview,
require disclosure of material for which the privilege established in section 375.1064 is
asserted, if the court determines at least one of the following:

(1) Theprivilegeisasserted for afraudulent purpose; or

(2) Thematerial isnot subject to theprivilege.

3. In acriminal proceeding, a court of record may, after an in-camera review,
require disclosure of material for which the privilege pursuant to section 375.1064 is
asserted, if the court determines at least one of the following:

(1) Theprivilegeisasserted for a fraudulent purpose;

(2) Thematerial isnot subject totheprivilege; or

(3) Thematerial contains evidence relevant to commission of a criminal offense.

375.1066. 1. Theinsurer that prepared or caused thedocument to bepr epared may
filewith the appropriate court a petition requesting an in-camer a hearing on whether the
document or portions of the document are privileged pursuant to sections 375.1063 to
375.1069. Failure by theinsurer to file a petition pursuant to this subsection waivesthe
privilegefor thisrequest only.

2. Aninsurer asserting the privilege prescribed by sections 375.1063 to 375.1069
in responseto arequest for disclosure pursuant to this section shall includein itsrequest
for an in-camera hearing all of theinformation set forth in subsection 5 of this section.

3. Upon thefiling of a petition pursuant to this section, the court shall issue an
order scheduling, within forty-five days after the filing of the petition, an in-camera
hearing to determine whether the document or portions of the document are privileged
pursuant to sections 375.1063 to 375.1069 or are subject to disclosure.

4. Thecourt, after an in-camerareview, may requiredisclosureof thematerial for
which the privilege in section 375.1064 isasserted if the court deter mines, based on itsin-
camerareview, that any one of the conditions set forth in subsection 2 of section 375.1065
isapplicableastoacivil or administrative proceedingor that any one of the conditions set
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forth in subsection 3 of section 375.1065 is applicable asto a criminal proceeding. Upon
making such a deter mination, the court may only compel the disclosure of this portion of
a document relevant to issuesin dispute in the underlying proceeding. Any compelled
disclosure will not be considered to be a public document or be deemed a waiver of the
privilege for any other civil, criminal, or administrative proceeding. A party
unsuccessfully opposing disclosure may apply to the court for an appropriate order
protecting the document from further disclosure.

5. Aninsurer asserting theinsurance compliance self-evaluative audit privilegein
responsetoarequest for disclosur epursuant tothissection shall providetotheprosecuting
attorney or attorney general, as the case may be, at the time of filing any objection to
disclosure, all of the following information:

(1) Thedate of the insurance compliance self-evaluation audit document;

(2) Theidentity of the entity conducting the audit;

(3) Thegeneral nature of the activities covered by the audit; and

(4) Anidentification of theportion of thedocument for which theprivilegeisbeing
asserted.

375.1067. 1. Aninsurer assertingtheprivilegeset forth in section 375.1064 hasthe
burden of demonstrating the applicability of the privilege. Once the insurer has
established the applicability of such privilege, the party seeking disclosure pursuant to
subdivision (1) of subsection 2 of section 375.1065 has the burden of proving that the
privilege is asserted for a fraudulent purpose. The prosecuting attorney or attorney
general seeking disclosur e pursuant to subsection 3 of section 375.1065 hasthe bur den of
proving the elements set forth pursuant to that subsection.

2. The parties may at any time stipulate in proceedings pursuant to section
375.1065 or 375.1066 to entry of an order directing that specificinformation contained in
a document isor isnot subject to the privilege established pursuant to section 375.1064.
Any such stipulation may belimited totheinstant pr oceedingand, absent specificlanguage
to thecontrary, shall not be applicableto any other proceeding.

375.1068. Theprivilege provided in section 375.1064 shall not extend to any of the
following:

(1) Documents, communications, data, reports, or any other infor mation expressy
required to be collected, developed, maintained, or reported to a regulatory agency
pursuant to state or federal law;

(2) Information obtained by observation or monitoring by any regulatory agency;
or

(3) Information obtained from a sour ceindependent of theinsurance compliance
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375.1069. 1. Theinsurance compliance self-evaluative privilege created pursuant
to sections 375.1063 to 375.1069 shall apply to all litigation or administrative proceedings
initiated after the effective date of sections 375.1063 to 375.1069.

2. Nothing in sections 375.1063 to 375.1069, nor therelease of any self-evaluative
audit document shall limit, waive, or abrogate the scope or nature of any statutory or
common law privilege including, but not limited to, the work product doctrine, the
attorney-client privilege, or the subsequent remedial measur es exclusion.



