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FIRST REGULAR SESSION

HOUSE BILL NO. 677

93RD GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE BYRD.

Read 1% time March 1, 2005 and copies ordered printed.
STEPHEN S. DAVIS, Chief Clerk
1935L.011

AN ACT

To repeal sections 536.100 and 536.140, RSMo, and to enact in lieu thereof two new sections
relating to judicial review of administrative decisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 536.100 and 536.140, RSMo, are repealed and two new sections
enacted in lieu thereof, to be known as sections 536.100 and 536.140, to read as follows:

536.100. Any personwho hasexhausted all administrativeremediesprovided by law and
who isaggrieved by afinal decision in acontested case, whether such decision is affirmative or
negative in form, shall be entitled to judicial review thereof, as provided in sections 536.100 to
536.140, unless some other provision for judicial review is provided by statute; provided,
however, that nothing in thischapter contained shall prevent any person from attacking any void
order of an agency at any time or in any manner that would be proper in the absence of this
section. [Unreasonable delay on the part of any agency in deciding any contested case shall be
grounds for an order of the court either compelling action by the agency or removing the case
to the court for decision.] If the agency fails to issue a final decision in a contested case
within the earlier of:

(1) Sixty days after the conclusion of a hearing on the contested case; or

(2) Onehundred eighty daysafter thereceipt by theagency of awritten request for
theissuance of afinal decision, then the person shall be consider ed to have exhausted all
administrativeremedies and shall be consider ed to havereceived afinal decision in favor
of the agency and shall be entitled to immediate judicial review as provided in sections
536.100 to 536.140.

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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536.140. 1. The court shall hear the case without a jury and, except as otherwise
provided in subsection 4 of this section, shall hear it upon the petition and record filed as
aforesaid.

2. Theinquiry may extend to a determination of whether the action of the agency

(2) Isinviolation of constitutional provisions,

(2) Isin excess of the statutory authority or jurisdiction of the agency;

(3) Isunsupported by competent and substantial evidence upon the whole record;

(4) s, for any other reason, unauthorized by law;

(5) Ismade upon unlawful procedure or without afair trial;

(6) Isarbitrary, capricious or unreasonable;

(7) Involves an abuse of discretion.

The scope of judicial review in all contested cases, whether or not subject to judicial review
pursuant to sections 536.100 to 536.140, and in all casesin which judicia review of decisions
of administrative officers or bodies, whether state or local, is now or may hereafter be provided
by law, shall in all cases be at |east as broad as the scope of judicial review provided for in this
subsection; provided, however, that nothing herein contained shall in any way change or affect
the provisions of sections 311.690 and 311.700, RSMo.

3. Whenever the action of the agency being reviewed does not involve the exercise by
the agency of administrative discretion in thelight of thefacts, but involves only the application
by the agency of the law to the facts, the court may [weigh the evidencefor itself and determine
the factsaccordingly. Thelaw applied by the agency as aforesaid may include the agency'sown
rules. In making such determination the court shall give due weight to the opportunity of the
agency to observe the witnesses, and to the expertness and experience of the particular agency]
upon application of any party conduct a de novo review of the agency decision.

4. Wherever under subsection 3 of thissection or otherwisethe courtisentitled toweigh
the evidence and determine the facts for itself, the court may hear and consider additional
evidenceif the court finds that such evidence in the exercise of reasonable diligence could not
have been produced or wasimproperly excluded at the hearing beforethe agency. Wherever the
court isnot entitled to weigh the evidence and determinethefactsfor itself, if the court findsthat
there is competent and material evidence which, in the exercise of reasonable diligence, could
not have been produced or wasimproperly excluded at the hearing before the agency, the court
may remand the case to the agency with directions to reconsider the same in the light of such
evidence. The court may in any case hear and consider evidence of alleged irregularities in
procedure or of unfairness by the agency, not shown in the record.

5. Thecourt shall render judgment affirming, reversing, or modifying theagency'sorder,
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and may order the reconsideration of the case in the light of the court's opinion and judgment,
and may order the agency to take such further action asit may be proper to require; but the court
shall not substitute its discretion for discretion legally vested in the agency, unless the court
determinesthat the agency decision was arbitrary or capricious.

6. Appeals may be taken from the judgment of the court asin other civil cases.



