© 0N O b WN W

el il
W N P O

FIRST REGULAR SESSION

HOUSE BILL NO. 858

93RD GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES HOBBS (Sponsor), BY RD, DEMPSEY, QUINN, SMITH (118),
RICHARD, MYERS, STEVENSON, MUNZLINGER AND BAKER (123) (Co-sponsors).

Read 1% time March 29, 2005 and copies ordered printed.
STEPHEN S. DAVIS, Chief Clerk
2118L.02I

AN ACT

Torepeal sections 353.020, 516.120, 523.010, 523.030, and 523.040, RSMo, andtoenactinlieu
thereof eleven new sections relating to eminent domain.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 353.020, 516.120, 523.010, 523.030, and 523.040, RSMo, are
repealed and eleven new sections enacted in lieu thereof, to be known as sections 353.020,
353.200, 516.120, 523.010, 523.030, 523.040, 523.110, 523.115, 523.120, 523.125, and 523.130,
to read asfollows:

353.020. The following terms, whenever used or referred to in this chapter, mean:

(1) "Area’, that portion of the city which the legidlative authority of such city hasfound
or shall find to be blighted so that the clearance, replanning, rehabilitation, or reconstruction
thereof isnecessary to effectuate the purposes of thislaw. Any such areamay include buildings
or improvements not in themselves blighted, and any real property, whether improved or
unimproved, theinclusion of which isdeemed necessary for the effective clearance, replanning,
reconstruction or rehabilitation of the area of which such buildings, improvements or real
property form a part;

(2) "Blighted area’, that portion of the city within which the [legidlative authority of
such] city planning commission authorized under section 89.310, RSM o, determinesthat by
reason of age, obsolescence, inadequate or outmoded design or physical deterioration have
become [economic and social] liabilities, and that such conditions are conducive to ill health,
transmission of disease, or crime|or inability to pay reasonabletaxes]. Any fact that different

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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use would provide a higher level of tax revenue or economic liability or that land is not
being put to its highest economic use shall not be avalid factor in determining blight. In
addition to such determinations, the applicable property shall support findings by the
planning commission that it meets at least two of the following tests:

(a) Because of its physical condition or use, the property isregarded as a public
nuisance at common law or hasbeen declared a public nuisance in accordance with local
housing, building, plumbing, fire, and related codes;

(b) Becauseof itsphysical condition, use or occupancy isconsidered an attractive
nuisance to children, including but not limited to abandoned wells, shafts, basements,
excavations, and unsafe fences or structures;

(c) Becauseit isdilapidated, unsanitary, unsafe, ver min-infested or lackingin the
facilitiesand equipment required by thehousing code of themunicipality, theproperty has
been designated by the department responsible for enforcement of the code as unfit for
human habitation;

(d) Thepropertyisafirehazard, or isotherwise danger ousto the safety of person
or property;

(e) Any structurefrom which the utilities, plumbing, heating, sewerage, or other
facilities have been disconnected, destroyed, removed, or rendered ineffective so that the
property isunfit for itsintended use;

(f) Any vacant or unimproved lot or parcel of ground in a predominantly built-up
neighborhood, which by reason of neglect or lack of maintenance has become a place for
accumulation of trash and debris, or a haven for rodentsor other vermin;

(g) Any unoccupied property which has been tax delinquent for a period of two
yearsprior to August 28, 2005, and thosein thefuturehaving atwo-year tax delinquency;

(h) Any property which is vacant but not tax delinquent, which has not been
rehabilitated within oneyear of thereceipt of notice to rehabilitate from the appropriate
code enforcement agency;

(i) Any abandoned property. A property shall be considered abandoned if:

a. Itisavacant or unimproved lot or parcel of ground on which a municipal lien
for the cost of demolition of any structure located on the property remains unpaid for a
period of six months;

b. Itisavacant property or vacant or unimproved lot or par cel of ground on which
the total of municipal liens on the property for tax or any other type of claim of the
municipality are in excess of one hundred fifty percent of the fair market value of the
property as established by the assessor; or
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c. The property has been declared abandoned by the owner, including an estate
that isin possession of the property;

(1) Thepropertyislocated in apart of thecity which hasalevel of criminal activity
mor e than ten percent higher than the criminal activity of the city asawhole; or

(k) Thefair market valueof the property hasdiminished by morethan ten per cent
per year during the two previous reassessment periods.

The determination of blight shall be considered a quasi-judicial function, attaching the
rights of procedural due processto affected landowners and requiring the city planning
commission to issue findings of fact and conclusions of law consistent with this section.
Such findingsof fact and conclusionsof law shall bereviewed denovo at therequest of any
property owner of land deemed blighted;

(3 "City" or "such cities', any city within this state and any county of the first
classification with a charter form of government and a population of at least nine hundred
thousand inhabitants or any county with a charter form of government and with more than six
hundred thousand but less than seven hundred thousand inhabitants. The county's authority
pursuant to this chapter shall be restricted to the unincorporated areas of such county;

(4) "Development plan’, a plan, together with any amendments thereto, for the
development of all or any part of ablighted area, which isauthorized by the legidlative authority
of any such city;

(5) "Legidative authority”, the city council or board of aldermen of the cities affected
by this chapter;

(6) "Mortgage", amortgage, trust indenture, deed of trust, building and |oan contract, or
other instrument creating alien on real property, to secure the payment of an indebtedness, and
the indebtedness secured by any of them;

(7) "Rea property" includes lands, buildings, improvements, land under water,
waterfront property, and any and all easements, franchises and hereditaments, corporeal or
incorporeal, and every estate, interest, privilege, easement, franchise and right therein, or
appurtenant thereto, legal or equitable, including restrictions of record, created by plat, covenant
or otherwise, rights-of-way and terms for years;

(8) "Redevelopment”, the clearance, replanning, reconstruction or rehabilitation of any
blighted area, and the provision for such industrial, commercial, residential or public structures
and spaces as may be appropriate, including recreational and other facilities incidental or
appurtenant thereto;

(9) "Redevelopment project”, a specific work or improvement to effectuate all or any
part of a development plan;
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(10) "Urban redevelopment corporation”, a corporation organized pursuant to this
chapter; except that any life insurance company organized pursuant to the laws of, or admitted
to do businessin, the state of Missouri may from time to time within five years after April 23,
1946, undertake, alone or in conjunction with, or as alessee of any such life insurance company
or urban redevel opment corporation, aredevel opment project pursuant to thischapter, and shall,
in its operations with respect to any such redevel opment project, but not otherwise, be deemed
to be an urban redevel opment corporation for the purposes of this section and sections 353.010,
353.040, 353.060 and 353.110 to 353.160.

353.200. For purposesof calculating just compensation for the taking of property
deemed blighted by the appropriate gover nmental entity, such taking shall be deemed to
occur at the time the area is designated as blighted and not at the time when the
condemningentity, whether agover nmental entity or an urban redevelopment cor poration
organized under this chapter, formally begins condemnation proceedings.

516.120. Within five years:

(1) All actionsupon contracts, obligationsor liabilities, expressor implied, except those
mentioned in section 516.110, and except upon judgments or decrees of a court of record, and
except where adifferent time is herein limited;

(2) An action upon aliability created by a statute other than a penalty or forfeiture;

(3) Anactionfor trespassonreal estateand any action arising under section 523.130,
RSMo;

(4) Anaction for taking, detaining or injuring any goods or chattels, including actions
for the recovery of specific personal property, or for any other injury to the person or rights of
another, not arising on contract and not herein otherwise enumerated;

(5) An action for relief on the ground of fraud, the cause of action in such case to be
deemed not to have accrued until the discovery by the aggrieved party, at any time within ten
years, of the facts congtituting the fraud.

523.010. 1. In caseland, or other property, is sought to be appropriated by any road,
raillroad, street railway, telephone, telegraph or any electrical corporation organized for the
manufacture or transmission of electric current for light, heat or power, including the
construction, when that is the case, of necessary dams and appurtenant canals, flumes, tunnels
and tailraces and including the erection, when that is the case, of necessary electric steam
powerhouses, hydroelectric powerhouses and electric substations or any oil, pipeline or gas
corporation engaged in the business of transporting or carrying oil, liquid fertilizer solutions, or
gas by meansof pipesor pipelineslaid underneath the surface of the ground, or other corporation
created under the laws of this state for public use, and such corporation and the owners cannot
agree upon the proper compensation to be paid, or in the case the owner is incapable of
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contracting, be unknown, or be a nonresident of the state, such corporation may apply to the
circuit court of the county of this state where such land or any part thereof lies by petition setting
forth the general directionsin which it is desired to construct its road, railroad, street railway,
telephone, or telegraph line or electricline, including, when that isthe case, the construction and
mai ntenance of necessary dams and appurtenant canals, tunnels, flumes and tailraces and, when
that is the case, the appropriation of land submerged by the construction of such dam, and
including the erection and maintenance, when that is the case, of necessary electric steam
powerhouses, hydroel ectric powerhouses and el ectric substations, or oil, pipeline, liquidfertilizer
solution pipeline, or gas line over or underneath the surface of such lands, a description of the
real estate, or other property interest, which the company seeks to acquire; the names of the
owners thereof, if known; or if unknown, a pertinent description of the property whose owners
are unknown and praying the appointment, by the court, of three disinterested residents of the
county, as commissioners, to be agreed upon within ten days of filing the petition by the
appraiserscontracted under section 523.115for thecondemningentity and thecondemnee,
or ajury, to assess the damages which such owners may severally sustain in consequence of the
establishment, erection and maintenance of such road, railroad, street railway, telephone,
telegraph line, or electrical line including damages from the construction and maintenance of
necessary dams and the condemnation of land submerged thereby, and the construction and
maintenance of appurtenant canals, flumes, tunnels and tailraces and the erection and
maintenance of necessary electric steam powerhouses, hydroel ectric powerhouses and electric
substations, or oil, pipeline, or gas line over or underneath the surface of such lands; to which
petition the owners of any or al asthe plaintiff may elect of such parcelsasliewithin the county
or circuit may be made parties defendant by names if the names are known, and by the
description of the unknown owners of the land therein described if their names are unknown.
Thecourt shall appoint the county assessor for the county in which theproperty islocated,
or a deputy county assessor appointed by the county assessor for such purposes, to serve
asoneof thedisinterested commissioners. The caseshall be heard no later than five days
after the appointment of the three disinterested commissioners.

2. If the proceedings seek to affect the lands of persons under conservatorship, the
conservators must be made parties defendant. If the present owner of any land to be affected has
less estate than afee, the person having the next vested estate in remainder may at the option of
the petitioners be made party defendant; but if such remaindermen are not made parties, their
interest shall not be bound by the proceedings.

3. It shall not be necessary to make any persons party defendants in respect to their
ownership unlessthey areeither in actual possession of the premisesto be affected claiming title
or having atitle of the premises appearing of record upon the proper records of the county.
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4. Except as provided in subsection 5 of this section, nothing in this chapter shall be
construed to give a public utility, as defined in section 386.020, RSMo, or a rura electric
cooperative, as provided in chapter 394, RSMo, the power to condemn property which is
currently used by another provider of public utility service, including amunicipality or aspecial
purpose district, when such property isused or useful in providing utility services, if the public
utility or cooperative seeking to condemn such property, directly or indirectly, will use or
proposes to use the property for the same purpose, or a purpose substantially similar to the
purpose that the property is being used by the provider of the public utility service.

5. A public utility or arural electric cooperative may only condemn the property of
another provider of public utility service, even if the property is used or useful in providing
utility services by such provider, if the condemnation is necessary for the public purpose of
acquiring anonexclusive easement or right-of-way acrossthe property of such provider and only
if theacquisition will not materially impair or interfere with the current use of such property by
the utility or cooperative and will not prevent or materially impair such provider of public utility
service from any future expansion of its facilities on such property.

6. If a public utility or rura electric cooperative seeks to condemn the property of
another provider of public utility service, and the conditions in subsection 4 of this section do
not apply, this section does not limit the condemnation powers otherwise possessed by such
public utility or rural electric cooperative.

523.030. Upon thefiling of the petition, asummons shall be issued, giving such owner
at least ten days notice of the time when said petition will be heard, which summons shall be
served by the sheriff of the county, in the same manner as writs of summons are or may be by
law required to be served. If the name or residence of the owner is unknown, or if the owners,
or any of them, do not reside within the state, notice of the time of hearing the petition, reciting
the substance of the petition and the day fixed for the hearing thereof, shall be given by
publication once each week for three consecutive weeks prior to thetime of hearing the petition,
in anewspaper published in the county in which the proceedings are pending, if oneis published
in the county, or if no newspaper is published in the county, or the publisher shall refuse to
publish the same on tender of his usual charges for advertising, then by posting up said notice
for three consecutive weeks at the door of the courthouse of the county wherein the lands or any
portion of them lie. The petition shall be heard no later than five days after the court
appointsthe three disinterested commissionerswith the parties appraisers approval.

523.040. Thecourt, or judgethereof in vacation, on being satisfied that due notice of the
pendency of the petition has been given, shall appoint three disinterested commissioners, who
shall be [residents of the county in which the real estate or a part thereof is situated] either the
county assessor for the county in which theproperty islocated or adeputy county assessor
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appointed by thecounty assessor for thepur poseof servingastheneutral and disinter ested
commissioner, to assess the damages which the owners may severally sustain by reason of such
appropriation, who, after having viewed the property, shall return to the clerk of such court,
under oath, their report in duplicate, of such assessment of damages, setting forth the amount of
damages allowed to the person or persons named as owning or claiming the tract of land
condemned, and should more than one tract be condemned in the petition, then the damages
allowed to the owner, owners, claimant or claimants of each tract, respectively, shall be stated
separately, together with a specific description of the tractsfor which such damages are assessed
and copies of all documents submitted to the commissioner by appraisers selected under
section 523.011 for the condemning entity and condemnee; and the clerk shall file one copy
of said report in hisor her office and record the same in the order book of the court, and [he]
shall deliver the other copy, duly certified by him or her, to the recorder of deeds of the county
wheretheland lies(or to therecorder of deedsof thecity of St. Louis, if theland liesin said city)
who shall record the samein hisor her office, and index each tract separately as provided in
section 59.440, RSMo, and the fee for so recording shall be taxed by the clerk as costs in the
proceedings; and thereupon such company shall pay to the clerk the amount thus assessed for the
party in whose favor such damages have been assessed; and on making such payment it shall be
lawful for such company to hold the interest in the property so appropriated for the uses
prescribed in this section; and upon failure to pay the assessment, the court may, upon motion
and notice by the party entitled to such damages, enforce the payment of the same by execution,
unless the said company shall, within ten days from the return of such assessment, elect to
abandon the proposed appropriation of any parcel of land, by an instrument in writing to that
effect, to be filed with the clerk of the court, and entered on the minutes of the court, and asto
so much as is thus abandoned, the assessment of damages shall be void.

523.110. 1. When any entity with condemnation authority negotiates with a
property owner to acquire any property interest which may eventually be acquired
through formal eminent domain proceedings, the condemning entity shall provide the
owner of the property a form containing a written summary of therights of an owner of
property to beacquired under thischapter via certified mail return receipt requested. If
the condemning authority does not supply the owner of thereal property with thisform,
a presumption shall exist that any sale or contract entered into between the condemning
authority and the owner was not voluntary and the condemning authority may be held
responsiblefor any relief, if any, asthecourt may deter mineto beappropriateconsidering
all of the facts and circumstances, including, but not limited to, an award of punitive
damages.
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2. Proof that the condemning authority supplied the owner of real property with
the summary of rights set forth in subsection 1 of this section may only be introduced by
a signed notice of receipt via certified mail by the landowner.

523.115. 1. Before proceeding to acquire any property interest by condemnation,
a condemning entity must give notice of such intent, together with a description of the
property interest to be acquired, notice of the property owners right to a hearing, and
noticethat the decision determined at that hearing may be appealed tobeheard by ajury
of peers, toanyonehaving an interest of record in the property involved. Such noticeshall
advise that the condemning authority shall pay the reasonable costs of an appraisal
pursuant to subsection 2 of thissection. Such notice, however, need not begiven to any of
such per sonswho cannot befound by the condemning authority upon the exer cise of due
diligence. Upon receipt of such notice, such persons may employ an appraiser of their
choosing to appraise the property interest to be acquired. Such appraisal shall be made
using sound, fair, and recognized appraisal practiceswhich are consistent with law. The
valueof theland or property actually taken shall bethefair market valuethereof. Within
ninety days of the date of such notice, such persons may submit to the condemning
authority a copy of such appraisal. The condemning authority shall, immediately upon
receipt thereof, submit to such persons copiesof itsappraisals. If theproperty interestis
being acquired in relation to a federal aid project, the appraisals submitted by the
condemning authority shall be those which have been approved by it pursuant to
applicablestatutesand regulations, if such approval isrequired. All such appraisalsmay
beused by thepartiestonegotiatein good faith for theacquisition of theproperty interest,
but only the condemning authority shall be bound by such appraisals.

2. If an appraisal is submitted to the condemning entity in accordance with the
provisions of subsection 1 of this section, the condemning entity shall pay the reasonable
costsof such appraisal. |f morethan oneperson isinterested in the property sought to be
acquired and such personscannot agreeon an appraisal to be submitted under subsection
1 of this section, the condemning entity shall be relieved of any obligation imposed upon
it to pay for such appraisals as may be submitted to it pursuant to this section.

3. Nothing in this section shall be construed aslimiting in any way the obligation
of the condemning entity to negotiate in good faith for the acquisition of any property
interest sought prior to instituting eminent domain proceedingsor aslimiting in any way
the discovery rights of partiesto eminent domain proceedings.

4. Nothingin thissection shall prevent the condemning entity from complyingwith
federal and staterequirementsto qualify the authority for federal aid grants.
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5. A condemning entity shall not make an offer to purchase the property or
property interest that is less than the fair market value the condemning entity has
established for the property or property interest pursuant to the appraisal required in
subsection 1 of thissection. A condemning entity need not make an offer in excess of that
amount in order to satisfy the requirement to negotiate in good faith.

6. No later than ten days before the formal filing of a petition under section
523.010, the condemning entity must make an offer to purchase the desired property or
property interest in the form prescribed in subsection 7 of this section.

7. Theoffer shall be substantially in the following form:

........ (condemner) isauthorized by ........ (specific Missouri law granting authorization) to
obtainyour property or an easement acr ossyour property for certain public purposes........
needs (easement or other property interest) acrossyour property and needsto take.........
(legal description of the property or easement to be taken; the legal description may be
made on a separ ate sheet and attached to thisdocument if additional spaceisrequired).

It isyour opinion that thefair market valueof the........ (property or easement) wewant to
acquirefromyou is$......., and, therefore, ........ (condemner) offersyou $......, for theabove
described ........ (property or easement). You have ten days from .......... (date of offer) to
accept this offer. If you do not accept, ....... (condemner) will initiate eminent domain
proceedings by filing a petition under section 523.010, RSMo.

If you wish to challengethelegality of thistaking, a hearing will be held on thetenth day
after thefiling of the petition. If you only wish to challenge the amount of compensation
offered, a hearing will be held on the tenth day if we can come to an agreement on an
acceptable third-party neutral and detached commissioner to determine compensation.
If we cannot come to such an agreement, the court will order the county assessor or a
deputy county assessor to serveastheneutral and detached commissioner todeter minejust
compensation. If you do not agreewith the compensation deter mined by the neutral and
detached commissioner, you may appeal the issue of just compensation toajury.

8. Upon submittingan offer complyingwith therequirementsof subsection 7 of this
section, the condemning entity shall file a copy of such offer in the office of the county
recorder of the county in which the property or property interest islocated on the same
day aswhich it submits such offer to the condemnee.

9. If the condemning entity and the condemnee fail to reach agreement and the
action proceedsto trial beforeacommissioner asprovided by section 523.040 or beforea
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jury, and the amount of damages awar ded the condemnee by the judgment, exclusive of
interest and costs, istwenty per cent greater than theamount specified in offer asspecified
in subsection 7 of this section, the court shall allow the condemnee the condemnee’s
litigation expensesin an amount not to exceed two thousand five hundred dollars. If the
amount of damagesawar ded tothecondemneeby judgment, exclusiveof inter est and costs,
isfifty percent greater than theamount specified in such offer, thecondemning entity shall
pay thelitigation expensesof the condemneein an amount not to exceed two thousand five
hundred dollar sand doubledamageson that propor tion of damagesawar ded that exceeds
twenty percent mor e than such offer.

523.120. 1. Property inter estsacquir ed by entitiesby either for mal eminent domain
proceedingsor by negotiationsin lieu of formal eminent domain proceedingsarefixed and
determined by the particular use for which the property was condemned, sought to be
condemned, or negotiated for in lieu of formal condemnation proceedings. Absent the
permission of theprior owner, no entity may makeadifferent or greater use, in character
or extent, through unilateral expansion. If theentity desiresexpansion of use, it may only
acquiretherightsto expansion through eminent domain or negotiation.

2. Beforethe property interest may be offered for sale for a use other than the
particular use, fixed and determined, for which the property was condemned, the entity
shall notify the prior owner of the property interest in writing of the following:

(1) Theentity’sintent to dispose of the property interest;

(2) Thecurrent appraised value of the property interest; and

(3) Theprior owner’sright topurchasetheproperty interest within sixty daysfrom
thedatethenoticeisserved at apriceequal tothecurrent appraised value of the property
interest.

The notice sent by the entity as provided in this subsection shall befiled with the office of
therecorder in the county in which thereal property islocated.

3. Where any entity, after complying with the requirements of subsections 1 and
2 of thissection, later sellsany property interest subject to subsection 1 of thissection, the
entity shall pay to the prior owner of such property interest the difference between the
price at which property interest was originally acquired by the entity and the price at
which it was sold by the entity lessthe cost of any improvementsmadeto or benefitingthe
land by the entity.

4. Use of theuniform property or acquisition offer asprovided in subsection 7 of
section 523.115 is conclusive proof that a property interest was acquired by negotiations
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in lieu of eminent domain proceedings. Such document is also exclusive proof that a
property interest was acquired by negotiationsin lieu of eminent domain proceedings.

523.125. 1. In any action to condemn property, if at therequest of either party, the
court makesafinding of what isareasonabletimefor commencement of construction and
use of all the property sought to be condemned and the construction and use of all the
property sought to becondemned and theconstruction and useisnot accomplished within
thetimespecified, thecondemnee may filean action against the condemner to set asidethe
condemnation of the entire property interest or any portion thereof upon which
construction and usewasto havetaken place. In nocase, shall theperiod of timedescribed
herein befor a period of longer than ten years. The provisions of this section shall also
apply to any relevant provision of a uniform property or easement offer agreed upon by
the potential condemnee and condemner through settlement negotiations entered into in
lieu of formal condemnation proceedings.

2. In such action, if the court finds that the condemner, without reasonable
justification, did not commenceor completeconstruction and usewithinthetimespecified,
it shall enter judgment fixing the amount the condemner has paid the condemnee, as a
result of condemnation and all amounts due the condemnee as damages sustained by
reason of condemnation, including damages resulting from partial completion of the
contemplated use, plus all reasonable and necessary expenses actually incurred by the
condemneeincluding attorney’s fees.

3. If amountsduethecondemneeunder subsection 2 of thissection exceed amounts
paid by the condemner, or theseamountsar e equal, judgment shall beentered in favor of
the condemnee, which judgment shall describe the property condemned and award
judgment for any amountsduethecondemnee. A copy of thejudgment shall befiled inthe
office of the county recorder of the county, and thereupon the property interest described
therein shall vest in the condemnee.

4. If amounts paid by the condemner under subsection 2 of this section exceed
amounts due the condemnee, judgment shall be entered describing the property
condemned and giving the condemnee sixty days from the date thereof to pay the
difference between the amounts to the condemner. If payment is made, the court shall
amend the judgment to reflect such payment and order theamended judgment filed with
the office of the county recorder of the county, and thereupon the property described
therein shall vest in the condemnee. If payment is not made, the court shall amend the
judgment to reflect nonpayment and order the amended judgment filed with the county
recorder of the county.
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523.130. Whereany entity causesdamage, in conjunction with itsactivitiesrelated
to property interests acquired by either formal eminent domain proceedings or by
negotiationsin lieu of formal eminent domain proceedings, to any property interest of the
condemnee in excess of compensation paid to the condemnee for the property interest of
the entity, the condemnee shall have five yearsin which to file a claim for such damages.
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