HCS HB 148 -- WORKERS COVPENSATI ON LAW
SPONSOR: Hunt er

COM TTEE ACTION:  Voted "do pass" by the Conmttee on Wrkforce
Devel opnent and Workpl ace Safety by a vote of 7 to 5.

This substitute changes the | aws regardi ng workers’' conpensati on.
The substitute:

(1) Requires that any menber appointed or serving on the Labor
and Industrial Relations Conm ssion receive Senate confirmation
within 30 days after the Senate convenes for regular session or
I mredi ately resign fromthe conmm ssion

(2) Redefines “accident” to nmean a specific, identifiable,
traumati c event during a single work shift;

(3) Defines “prevailing factor” to nmean the accident is the
primary factor in relation to any other factor, causing both the
resulting nedical condition and disability;

(4) Requires that an injury due to an acci dent be conpensabl e
only if the accident was the prevailing factor in causing the
resulting nedical condition and disability;

(5) Excludes as conpensable any injury resulting fromidiopathic
causes;

(6) Requires that cardiovascul ar, pul nonary, respiratory, or
ot her di sease or a cerebrovascul ar accident or a myocardi al
infarction is an injury only if the accident is the prevailing
factor in causing the resulting nedical condition and the
exertion of the work precipitating the disability was nore than
t he enpl oyee’ s usual work performed during regul ar enpl oynent;

(7) Requires that an injury sustained in a conpany-owned or
subsi di zed autonobile while traveling to or from honme or work is
not conpensabl e;

(8 Requires that in applying the provisions of the Wrkers’
Conpensation Law it is the intent of the General Assenbly to
abrogate earlier case law interpreting the definition of
“accident,” “occupational disease,” “arising out of,” and “in the
course of enpl oynent”;

(9) Requires that a for-hire notor carrier not be determned to
be an enployer of a |l essor or driver enployed by the |essor;

(10) Requires that an injury by occupational disease be
conpensable only if the occupational exposure was the prevailing
factor in causing the resulting nmedical condition and disability;



(11) Specifies that the ordinary deterioration of the body
caused by aging or ordinary activities perforned in the course of
day-to-day living is not conpensabl e;

(12) Requires that an injury caused by repetitive notion is
conpensabl e only if the occupational exposure is the prevailing
factor resulting in the nmedical condition or disability;

(13) Requires that certain diseases resulting fromexposure to
certain occupational hazards be recogni zed as an occupati ona

di sease. This provision applies to firefighters and police

of ficers;

(14) Exenpts as conpensabl e any cl ains covered by federal |aw or
filed under workers’ conpensation |aws of another state;

(15) Requires that an enpl oyee who fails to use safety devices
provi ded by the enployer or to obey posted safety rules will have
his or her conpensation or death benefit reduced by 50%

(16) Requires that an enpl oyee who fails to obey any rule or
policy related to a drug-free workplace or the use of al cohol
will forfeit any conpensation and death benefit;

(17) Requires that al cohol use be the proxi nate cause of the
i njury, provided the enployer required the use of alcohol as part
of enpl oynent;

(18) Requires that if an enpl oyee receives a reduction or
forfeiture of benefits order, services rendered prior to the
order by a health care provider nust be conpensat ed;

(19) Requires that an enpl oyee participating in a
wor kpl ace-rel ated recreational activity resulting in an injury
not be conpensabl e;

(20) Authorizes an enployer to require an enpl oyee absent from
wor k due to nedical reasons to use any accunul ated paid | eave to
of fset the absence;

(21) Requires that an enpl oyee nmust submit to an
enpl oyer-requested vocational testing and rehabilitation
assessment ;

(22) Requires that for the period of tinme a claimant is
recei ving unenpl oynent conpensation, the claimant is disqualified
fromreceiving tenporary total disability benefits;

(23) Requires that an enployee is ineligible to receive
tenporary total or tenporary partial disability benefits if the
enpl oyee is term nated from post-injury enploynment for

m sconduct ;



(24) Requires that a finding of permanent partial disability or
permanent total disability be certified by a physician;

(25) Requires that for the purpose of determ ning conpensability
and disability, objective nmedical findings will prevail over
subj ective nedi cal findings;

(26) Requires that conplaints of pain, except those which can be
obj ectively docunented by a physician, not be used in determ ning
physi cal or anatom cal inpairnent,;

(27) Requires that, except where otherw se addressed, the
Anerican Medical Association’s, “Guide to the Eval uation of
Per manent I npairnent,” 5th Edition, be used in determning the
| evel of disability;

(28) Requires that a permanent partial disability conpensation
award is reduced to the extent that a pre-existing condition or
attri butabl e agi ng process caused or prolonged the disability;

(29) Excludes fromadm ssibility any requested docunent,

I nformation, or statenent pursuant to a clai munless provided
within 30 days. The term “statenent” does not include video,
notion picture, or any reproduction of an inage;

(30) Excludes a limted nonetary bonus fromthe enpl oyee's total
yearly pay when cal cul ating the anobunt of conpensation the
enpl oyee is entitled,

(31) Requires that an admnistrative | aw judge or the comm ssion
approve a settlenent agreenment unless the agreenent was found to
be unj ust;

(32) Requires that attorney fees not exceed 25% of the anmount of
the enpl oyee’ s conpensation that is in dispute, exclusive of
medi cal and rehabilitation expenses;

(33) Requires that certain clains informati on be given to the
enpl oyer within 30 days of the diagnosis of a condition;

(34) Authorizes the Governor to appoint up to 40 admi nistrative
| aw j udges;

(35) Specifies the appointnent, ternms, nenber qualification, and
duties of the Admi nistrative Law Judge Review Conmittee;

(36) Requires that all admnistrative |aw judges are subject to
an annual performance audit adm nistered by the review committee;

(37) Authorizes the comm ssion or the Director of the D vision
of Workers’ Conpensation to determ ne the | ocation of hearings;

(38) darifies the conputation of the quarterly rem ssion anount



requi red of enpl oyers;

(39) Requires the director, beginning COctober 31, 2005, to
estimate the anount of benefits payable fromthe Second Injury
Fund for the following year. The director is also required to
cal cul ate the insured or self-insurers enployer surcharge for the
ensui ng year;

(40) Requires the director, beginning January 1, 2006, to

cal cul ate the enpl oyer surcharge, which is not to exceed 3% of
the projected follow ng year requirenent, |ess any renaining
bal ance fromthe previous year;

(41) Requires that the failure of the director to calculate the
surcharge by Cctober 31 results in the surcharge not beconi ng
effective for any cal ender quarter beginning | ess than 60 days
fromthe date of the calcul ation

(42) Requires, beginning January 1, 2006, that only
adm ni strative |aw judges and the comm ssion have the power to
revi ew cl ai n8 under the Whrkers’ Conpensation Law,

(43) Requires that, if a self-insured enployer has filed for
bankruptcy, the division is to notify any enpl oyee of the
bankrupt enpl oyer having an open claim The enployee is required
to provide certain information to the division, the court of
jurisdiction, and the Mssouri Private Sector Self-Insurance
GQuaranty Corporation. An enployee failing to provide the
required information within 30 days of the notice will bar the

di vision frominvoking jurisdiction over any matter for which the
enpl oyee was entitled workers’ conpensation benefits;

(44) Requires the Attorney CGeneral, beginning January 1, 2006,
to annually provide the division and the General Assenbly with a
report containing fraud and nonconpli ance prosecution costs and
ot her pertinent information;

(45) Requires that a health care provider commtting fraud under
the Workers’ Conpensation Law is guilty of a class A nm sdeneanor
and subject to a fine of up to $20,000. Any provider commtting
a subsequent or, in the event of a previous conviction, a second
fraudulent act is guilty of a class D fel ony;

(46) Updates testing and standards pursuant to occupati onal
heari ng | oss;

(47) Requires that the party initiating any proceedi ng found by
the division or the conm ssion to be w thout grounds may be
assessed the costs of the proceedings; and

(48) Requires that for a claimant to receive conpensation for
any occupational disease or repetitive trauma certain information
nmust be provided to the enployer within 30 days of the diagnosis.



FI SCAL NOTE: Estimated I ncone on General Revenue Fund of More

t han $115,000 in FY 2006, Mdrre than $121,450 in FY 2007, and More
than $128,094 in FY 2008. Estimated Effect on O her State Funds

of an I ncome of Unknown to a Cost of Unknown in FY 2006, FY 2007,
and FY 2008. Unknown expected to exceed $100, 000.

PROPONENTS: Supporters say that the costs associated with

wor kers' conpensation insurance are a deterrent to business
expansi on, |ocation, and survival in Mssouri. The |iberal

I nterpretation of a conpensable injury, adm nistrative |aw judge
awards, attorney fees, and unnecessary attorney involvenent in
claimsettlements drive up the insurance costs for enployers. A
sinple system designed to pay for an injured enpl oyee's nedi cal
costs and tine lost fromwrk while preserving the enpl oyee's
job, is out of control.

Testifying for the bill were Representative Hunter; Chris Archer;
Jerry Hunter; Associated Industries of Mssouri; Mssouri Chanber
of Commence and I ndustry; National Federation of |ndependent

Busi ness; Anerican | nsurance Associ ation; M ssouri |nsurance
Coalition; Kirksville Regional Econom c Devel opnent,

I ncorporated; Barth Holohan Il1; Troy Robertson; Cty of Lebanon;
Steve Jinkins; Mssouri Mtor Carriers Association; John Hancock;
M ssouri Self Insurers Association; Mssouri Private Sector

I ndi vi dual Self Insurers Guaranty Corporation; M ssouri Hospital
Associ ation; Billy Meyer; Brad Kocher; Paul Lenover; D anna
Yates; M ssouri United School Insurance Council; Dr. Gary Van

Met er; Randy Lee; Steve Luebbert; Steve Buckl ey; Lonni e Conbs;

M ssouri Retailers Association; Mssouri G ocers Association;

M ssouri Restaurant Associ ation; |ndependent El ectrical
Contractors Association; Bradl ey Young; M ssouri Autonobile

Deal ers Self Insurers Trust; Kathy Swan; M ssouri Merchants and
Manuf acturers Associ ati on; and Thomas Shaw.

OPPONENTS: Those who oppose the bill say that an attorney's
assi stance is a fundanental right of an enpl oyee, and associ ated
fees are not responsible for the cost increases in workers'
conpensation i nsurance. Increased insurance costs are due to

i ncreased nedi cal costs, the downturn of the national econony,
and natural disasters. Admnistrative |aw judges being subject
to review by the | egislative branch of governnment is
contradictory to an enpl oyee receiving a fair and inparti al

j udgnent .

Testifying against the bill were Mssouri AFL-CI G John
Schnei der; M ssouri Association of Trial Attorneys; Richard
Gartner; Carpenters' District Council of Kansas Cty; and
Carpenters' District Council of Geater St. Louis.

OTHERS: O hers testifying on the bill say that the Wrkers’
Conpensation Law requires workers to give up the right to sue
their enployers in return for a fair and just conpensation to
of fset associ ated nedi cal costs and | ost wages. Settl enent



of fers should be dated and in witing. Police by virtue of their
first responder requirenents and daily interaction with the
public are in a nore stressful work environnment than
firefighters. Al cost drivers, including nedical costs, nust be
revisited to correct the inadequacies in the |law rather than the
enhancenent of business interests exclusively.

QO hers testifying on the bill were Representative Flook; M ssouri
Muni ci pal League; Larry Hedgecock; Kansas City Police Oficers
Associ ation; and | ndependent Drivers Associ ation.

Rol and Tackett, Legislative Anal yst



