HCS HB 393 -- TORT REFORM (Byr d)

This substitute changes the | aws regarding clains for damages and
the paynment thereof. In its main provisions, the substitute:

(1) Establishes venue in all tort actions in which the cause of
action occurred in a Mssouri venue that is in any county where
the plaintiff was first injured by the wongful acts or negligent
conduct alleged in the action;

(2) Establishes venue in all tort actions in which the cause of
action occurred outside Mssouri:

(a) For corporate defendants, in any county where the registered
agent is located or, if the plaintiff’s principal place of
residence was in the state of M ssouri when the plaintiff was
first injured, in any county containing the plaintiff’s principal
pl ace of residence on the date the plaintiff was first injured;
and

(b) For individual defendants, in any county of the defendant’s
princi pal place of residence in Mssouri or, if the plaintiff’s
princi pal place of residence was in Mssouri when the plaintiff
was first injured, in any county containing the plaintiff’s
princi pal place of residence on the date the plaintiff was first
I nj ured,

(3) Specifies that in wongful death actions the plaintiff is
considered first injured where the decedent was first injured by
the wongful acts or negligent conduct alleged in the action;

(4) Specifies that in a spouse’s claimfor |oss of consortium
the plaintiff claimng consortiumis considered first injured
where the other spouse was first injured by the wongful acts or
negl i gent conduct alleged in the action;

(5) Specifies that the court nust transfer venue to the county
unani mously chosen by the parties if all parties agree in witing

to a change of venue. |f parties are added after the date of
transfer and they do not consent to the transfer, the cause of
action will be transferred to a county in which venue is

ot herwi se appropri at e;

(6) Requires prejudgnent interest to be calculated 90 days after
the demand or offer is received by certified mail, return receipt
requested. The denmand or offer nmust be in witing, be
acconpani ed by an affidavit fromthe clai mant describing the

| egal theory and damages cl ained, |ist the medical providers of
the claimant, include other nedical information and contain

aut horization to allow the other party to obtain enpl oynent and
medi cal records, and be left open for 90 days;

(7) Specifies that clains for prejudgnent and post-judgnent



interest in tort actions are calculated at an interest rate that
Is equal to the intended Federal Funds Rate plus 3% for
prej udgnent interest and 5% for post-judgnment interest;

(8 Alows parties to introduce evidence of the value of nedica
treatnment rendered to a party that was reasonabl e, necessary, and
a proximate result of the negligence of any party. There is a
rebuttable presunption that the dollar anpbunt necessary to
satisfy the financial obligation to the health care provider
represents the value of the treatnent rendered. The court can
determ ne, outside the hearing of the jury, the value of nedical
treatment rendered based on additional evidence;

(9) Defines “punitive damage award” to include an award for
punitive or exenplary danages as well as an award for aggravating
ci rcumnst ances;

(10) Al lows discovery of a defendant’s assets only after the
trial court finds that the plaintiff will have a subm ssible case
for punitive damages;

(11) Limts an award for punitive danmages to the greater of
$250, 000 or three tines the net anpbunt of the judgnment awarded to
the plaintiff against the defendant;

(12) Elimnates joint and several liability and specifies that
the liability of each defendant is several only and not joint

unl ess otherw se provided in actions in which there is a count

al | egi ng personal injury, enotional distress, property damage, or
wrongful death and clains for inproper health care. A party is
responsi ble for the fault of another person or for paynent of the
proportionate share of another person if the other person was
acting as an enployee of the party or if the party’ s liability
for fault of another arises out of a duty created by the Federal
Enpl oyers’ Liability Act;

(13) Includes long-termcare facilities |Iicensed under Chapter
198, RSMb, and manufacturers, whol esalers, or licensed
distributors of drugs or devices approved by the federal Food and
Drug Adm nistration in the definition of “health care provider.”
Exenpl ary damages and damages for aggravating circunstances are
included in the definition of “punitive damges”;

(14) Lowers the cap on non-econom ¢ danages for all plaintiffs
to $250,000, irrespective of the nunber of defendants;

(15) Requires future nedical paynents to be made in an anount
according to a schedule determ ned by the payee's life
expectancy. The court nust apply interest on future paynents at
an interest rate equal to the average auction price of a 52-week
United States Treasury bill;



(16) Requires a court to dismss any nedical mal practice claim
where the plaintiff fails to file an affidavit stating that he or
she has obtained the witten opinion of a legally qualified

heal th care provider which states that the defendant failed to
use reasonabl e care that caused the plaintiff’s damges.
Currently, the court gives discretion as to whether or not to

di sm ss a clai munder these circunstances;

(17) A lows a defendant to file a notion 120 days after the
filing of the petition asking the court to exam ne the opinion of
the health care provider. |If the opinion fails to neet the

requi renents specified in the substitute, the court nust conduct
a hearing within 30 days to determ ne whether there is probable
cause to believe that one or nore qualified and conpetent health
care providers will testify that the plaintiff was injured
because of the nedical negligence of the defendant. |If the court
finds no probabl e cause, the court can dismss the petition and
hold the plaintiff responsible for the defendant’s reasonabl e
attorney fees and costs;

(18) Prohibits statenments, witings, or benevol ent gestures
expressing synpathy made to the person or the famly from being
admtted into evidence;

(19) Specifies, for purposes of determ ning venue, that in any
action against a health care provider for damages for persona
injury or death arising out of the rendering of or failure to
render health care services, the plaintiff will be considered
injured by the health care provider in the county where the
plaintiff was first exam ned for the nedical condition at issue
in the case;

(20) Limts the anbunt of a supersedeas bond to $25 million in
all cases in which there is a count alleging a tort;

(21) Specifies that costs that may be assessed in civil actions
I ncl ude reasonable fees for travel, expert w tnesses,

vi deot api ng, and phot ocopying. Parties are allowed to make a
post-trial challenge as to the reasonabl eness and necessity of

t he fees;

(22) Authorizes the appointnent of a peer review conmittee by
the board of trustees or chief executive officer of a long-term
care facility |icensed under Chapter 198;

(23) Specifies that the judge will transfer the case to a proper
forumif a plaintiff or defendant is added or renoved prior to
trial which would alter the determ nation of venue if originally
added or renoved; and



(24) Specifies that the provisions of the substitute, except for
Section 512.099, apply to all causes of action filed after August
28, 2005.

FI SCAL NOTE: No inpact on Ceneral Revenue Fund in FY 2006, FY
2007, and FY 2008. Estinmated Effect on O her State Funds of a
Cost of Unknown to an | ncone of Unknown in FY 2006, FY 2007, and
FY 2008.



