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SECOND REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 1380

93RD GENERAL ASSEMBLY

Reported from the Committee on Transportation February 15, 2006 with recommendation that House Committee Substitute for
House Bill No. 1380 Do Pass. Referred to the Committee on Rules pursuant to Rule 25(26)(f).

STEPHEN S. DAVIS, Chief Clerk
4083L.02C

AN ACT

To amend chapter 227, RSMo, by adding thereto twenty-four new sections relating to the
Missouri public-private partnerships transportation act, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 227, RSMo, isamended by adding thereto twenty-four new sections,
to be known as sections 227.600, 227.603, 227.606, 227.609, 227.612, 227.615, 227.618,
227.621, 227.624, 227.627, 227.630, 227.633, 227.636, 227.639, 227.642, 227.645, 227.648,
227.651, 227.654, 227.657, 227.660, 227.663, 227.666, and 227.669, to read as follows:

227.600. 1. Sections 227.600 to 227.669 shall be known and may be cited asthe
"Missouri Public-Private Partner ships Transportation Act".

2. As usad in sections 227.600 to 227.669, unless the context clearly requires
otherwise, the following terms mean:

(1) "Commission", theMissouri highways and transportation commission;

(2) " Comprehensiveagreement” , thefinal bindingwritten comprehensive project
agreement between a private partner and the commission required in section 227.621 to
finance, develop, and/or operate the project;

(3) " Department”, the Missouri department of transportation;

(4) " Develop" or " development™ , to plan, locate, relocate, establish, acquire, lease,
design, or construct;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(5) "Finance', to fund the costs, expenses, liabilities, fees, profits, and all other
chargesincurred to finance, develop, and/or operatethe project;

(6) "Interim agreement”, a preliminary binding written agreement between a
private partner and the commission that providesfor completion of studiesand any other
activitiesto advancethefinancing, development, and/or oper ation of the project required
by section 227.618;

(7) "Material default”, any uncured default by a private partner in the
performance of itsdutiesthat jeopar dizes adequate serviceto the public from the project
as determined by the commission;

(8) "Operate’ or "operation”, to improve, maintain, equip, modify, repair,
administer, or collect user fees;

(9) "Private partner”, any natural person, corporation, partnership, limited
liability company, joint venture, businesstrust, nonpr ofit entity, other business entity, or
any combination ther eof;

(10) " Project", abridgelocated acrosstheboundariesof the state of Missouri and
the state of Illinois and partially in a city not within a county to be financed, developed,
and/or operated under agreement between the commission and a private partner and
under an agr eement between thecommission and thelllinoisdepartment of transportation;

(11) " Public use", a finding by the commission that the project to be financed,
developed, and/or operated by a private partner under sections 227.600 to 227.669 will
improve or isneeded as a necessary addition to the state highway system;

(12) " Revenues', includebut arenot limited to thefollowing which arise out of or
in connection with the financing, development, and/or operation of the project:

(&) Income;

(b) Earnings,

(c) Proceeds,

(d) User fees;

() Leasepayments;

(f) Allocations;

(g) Federal, state, and local moneys; or

(h) Private sector moneys, grants, bond proceeds, and/or equity investments,

(13) " State", the state of Missouri;

(14) " State highway system", the state system of highways and bridges planned,
located, relocated, established, acquired, constructed, and maintained by the commission
under section 30(b), article IV, Constitution of Missouri;
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(15) "User fees', tolls, fees, or other charges authorized to be imposed by the
commission and collected by the private partner for theuseof all or a portion of a project
under a comprehensive agreement.

227.603. 1. Thegeneral assembly findsthat:

(1) The present and prospectivetraffic congestion in the designated region of the
project and the limited availability of state moneys require such project for the public
safety, health, and welfare; and

(2) Sections 227.600 to 227.669 will encourage private sector innovation and
investment in the stateto accomplish the project that would not otherwise be undertaken,
thereby serving the public safety, health, and welfare.

2. Sections 227.600 to 227.669 shall be liberally construed to accomplish the
legislative findings and purposes set forth in this section.

227.606. 1. Any potential privatepartner may submit arequest for approval tothe
commission to finance, develop, and/or operate a project. The commission may request
such additional information and material in a form and manner determined by the
commission.

2. The commission may charge a reasonable fee to cover the costs of processing,
reviewing, and evaluatingarequest for approval submitted by apotential privatepartner.

227.609. 1. The commission shall use a competitive procurement processto form
a public-private partnership under sections 227.600 to 227.669 and may proceed with a
project under sections 227.600 to 227.669 only if the commission issues a request for
proposals for the financing, development, and/or operation of the project on the
commission's own initiative or in response to a request for approval submitted by a
potential private partner under section 227.606.

2. The commission shall publish a public notice of the commission's request for
proposals, including any deadline for submission of such proposals. The notice shall be
published once a week for two consecutive weeksin:

(1) A newspaper of general circulation in the city where the proposed project is
located;

(2) At least one construction industry trade publication that is nationally
distributed; and

(3) Such other publicationsor manner asthe commission may deter mine.

3. Thematerial and information required for submission by a potential private
partner to beresponsiveto the commission'srequest for proposal shall be set forth in the
proposal. Notwithstanding the provisions of subsection 2 of section 227.606, the
commission shall not charge a processing and review fee.
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227.612. The commission shall establish a processfor thereceipt and review of a
request for approval or request for proposal. Such processshall, at a minimum, establish
aspecificschedulefor review by thecommission of therequest for approval and competing
proposals, a processfor alteration of such schedule by the commission asthe commission
deemssuch changesar enecessary duetothescopeor complexity of proposalsreceived and
the type and amount of information necessary for adequate review of proposalsin each
stage of review.

227.615. The commission may by commission minute approve the project if the
commission determines the project will improve and is a needed addition to the state
highway system.

227.618. 1. The commission may by commission minute grant tentative approval
of the potential private partner whose request for approval or responseto a request for
proposal providesthebest valuetothestatefor financing, developing, and/or oper atingthe
project. Thecommission shall establish criteriafor making a deter mination including:

(1) The general reputation, qualifications, industry experience, and financial
capacity of the potential private partner;

(2) Theproposed plansfor developing and/or operating the project; and

(3) Other criteriathat the commission deems appropriate.

2. Prior to the granting of tentative approval by the commission for a potential
private partner tofinance, develop, and/or operate a proj ect, the commission may review
and approve by commission minute an interim agreement with the private partner. Such
interim agreement shall bein aform prescribed by the commission and:

(1) May authorizethe potential private partner to commence activitiesfor which
it may be compensated relating to the proposed project;

(2) Shall establish the processand timing of the negotiation of the comprehensive
agreement between the commission and the private partner; and

(3) Shall contain any other provisions that the commission and the potential
partner deems appropriate.

227.621. Prior tograntingitsfinal approval of aprivatepartner tofinance, develop,
and/or operate the project, the commission shall review and approve by commission
minute a comprehensive agreement in aform and manner prescribed by the commission
that shall, at a minimum, providefor:

(1) The start date for construction of the project and any other dates the
commission deems necessary to develop and/or operatethe project;
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(2) Review and approval by thecommission of thefinal plansand specificationsfor
the development and/or operation of the project to ensure that such plans and
specifications conform to the standar ds acceptable to the commission;

(3 A detailed financing plan, contingent upon review and approval by the
commission; and

(4) Any other provisionsthe commission and private partner deem appropriate.

227.624. 1f the commission is not satisfied with the results of negotiations with a
potential private partner for an agreement, the commission may ter minate negotiations
with the potential private partner. The commission may reject any and all requests for
approval and responsesto arequest for proposals.

227.627. All information of any kind submitted by a potential private partner to
the commission under a request for approval as provided in section 227.606 or under a
responseto arequest for proposal asprovided in section 227.609 shall be a closed record
under chapter 610, RSMo; provided that, after the private partner and the commission
execute the compr ehensive agreement information provided by the private partner, the
interim agreement and the comprehensive agreement shall be an open record under
chapter 610, RSMo.

227.630. The private partner shall have the following powers:

(1) To contract with a federal agency, a state or its agencies and political
subdivisions, the commission, alocal or regional transportation authority, a corporation,
a partnership, or any person to finance, develop, and/or operatethe project;

(2) Tolease or acquire any right to use or finance, develop, and/or operate the
project with thelength of any term to be established in the comprehensive agreement;

(3) Tocollect user feesin connection with the use of the project by the traveling
public. Thecollection and enfor cement of such user fees shall be consistent with sections
227.660 and 227.666;

(4) Toborrow money for project purposes at such ratesor interest asthe private
partner may determine; and

(5) Any other powers delegated to such private partner in the comprehensive
agreement with the commission.

227.633. 1. The private partner shall, in connection with the financing,
development, and/or operation of the project, provide the following:

(1) Security and warranties in the forms and amounts satisfactory to the
commission;
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(2) An annual financial statement audited by an independent certified public
accountant approved by the commission and such other financial reportsand information
asrequired by the commission and in a form acceptable to the commission;

(3) A summary of any and all compensation from all sourcesfor the project tothe
private partner;

(4) Evidencesatisfactory tothecommission of procurement and maintenanceat the
private partner's expense of commercial insurance for such purposes and in an amount
required by the commission, including but not limited to:

(@) Commercial general liability insurancefor all damages and losses imposed by
law and assumed under the comprehensive agreement. Commercial general liability
insuranceshall bein coverage and amount consistent with section 227.663 and shall name
thestateof Missouri for thebenefit of thestatelegal expensefund, and thecommission and
the commission's members, agents, and employee's as additional insureds. Each
commercial general liability insurance policy and commercial automobile liability
insurance policy shall also contain a separation of insureds conditions; and

(b) Workers compensation insuranceor evidenceprovided by theprivate partner
that the private partner is qualified by the division of workers compensation as self-
insured and carries insurance for employer's liability sufficient to comply with all
obligationsunder statelaw relating to workers compensation and employer'sliability.

2. Notwithstanding the provisions of section 107.170, RSMo, and section 227.100
to the contrary, a bid bond shall not be required for the project; except that, the
commission may requiretheprivate partner to provide such other bondsin such amounts
determined by the commission to be adequate for the protection of the commission and
provided by a surety or suretiessatisfactory to the commission, including but not limited
to:

(1) A performancebond;

(2) A payment bond for the protection of all personssupplyinglabor and material
in carryingout thework provided for in thecomprehensiveagreement for theproject. The
amount of the payment bond shall equal thetotal amount payable under thetermsof the
comprehensive agreement unless the commission determines in writing supported by
specific findings that a payment bond in such amount is impractical, in which case the
commission shall establish theamount of the payment bond; except that, theamount of the
payment bond shall not be lessthan the amount of the performance bond.

227.636. The commission may:

(1) Delegate any of the commission's power s under sections 227.600 to 227.669 to
the department to carry out the purposes of sections 227.600 to 227.6609;
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(2) Promulgate rulesto implement the provisions of sections 227.600 to 227.669.
Any rule or portion of arule, asthat term is defined in section 536.010, RSMo, that is
created under the authority delegated in this section shall become effective only if it
complies with and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSMo. Thissection and chapter 536, RSM o, ar enonsever able
and if any of the power svested with thegener al assembly pur suant to chapter 536, RSM o,
to review, to delay the effective date, or to disapprove and annul a rule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2006, shall beinvalid and void; and

(3) Makeall final decisions concer ning the performance and the acceptance of the
project work, including claimsfor additional time and compensation.

227.639. Thecommission may imposeuser feesfor theproject. Thecomprehensive
agreement shall providetherate of such user feesas may be established by agreement of
thecommission and theprivatepartner. Such user feesshall beset in an amount that takes
into account any lease payments, reasonable costs of financing, development, and/or
operation. A rate schedule of the current user feesimposed and collected for use of the
project shall be made available by the private partner or the commission to any member
of thepublicupon request. Such feesshall bethesamefor personsusingtheproject under
similar conditions, except as required by agreement between the commission and the
privatepartner to preservecapacity and prevent congestion on theproject. Thecollection
and enforcement of such user fees shall be consistent with sections 227.660 and 227.666.
The commission may authorize the private partner by the comprehensive agreement to
collect and enforce user feesfor the project.

227.642. 1. Thecommission may take any action to obtain federal, state, or local
government or private sector assistance for the project and may enter into any contracts
required for such assistance.

2. In the comprehensive agreement, the commission may agree to loan moneys
received from any federal, state, or local government or the private sector to the private
partner for the development and/or operation of the project from timeto time; provided
that the commission shall obtain from the private partner such security for any loan made
to the private partner in any type or amount asthe commission deems necessary.

227.645. 1. Any financing of the project may be in such amounts and upon such
termsand conditionsas may bedeter mined by the commission and the private partner in
theinterim or comprehensiveagreement. Thecommission and theprivatepartner may use
any and all revenuesthat may beavailabletothem and may, tothefullest extent per mitted
by applicable law, issue debt, equity, or other securities or obligations.
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2. Theprivatepartner may issuecor poratebonds, privateactivity bonds, refunding
bonds, notes, and other obligations, and may secur e any of such obligations by mortgage,
pledge, or deed of trust of any or all of the property and income of the private partner.
Thecommission may contract with theprivatepartner toassist inissuingbonds, notes, and
other obligations under thissubsection. The private partner shall not mortgage, pledge,
or give a deed of trust on any real property or interests obtained by eminent domain
acquired from the state of Missouri or any agency or political subdivision of the state.
Bonds, notes, and other obligationsissued under this subsection shall exclusively be the
responsibility of the private partner payable solely out of private partner moneys and
property and shall not constitutedebt or liability of the commission, the state of Missouri,
or any other agency or political subdivision of the state. The private partner and the
commission shall not be obligated to pay such bonds, notes, or other obligationswith any
moneys other than those specifically pledged to repayment. Any such bonds, notes, or
other obligationsissued by the private partner or the commission shall state on the face
that they arenot obligations of the state of Missouri or any agency or political subdivision
of thestate. Any private partner bondsissued under thissubsection, theinterest thereon,
and any proceedsfrom such bonds shall be exempt from taxation by the state of Missouri
for all purposes except the state estate tax.

3. Theprivate partner may also contract with the commission for the commission
to issue state road bonds for the project and to loan the proceeds thereof to the private
partner.

227.648. Thecommission may by agreement authorizeor requireaprivatepartner
to exercise any of the following provisions regarding procurement for the financing,
development, and/or operation of the project:

(1) Useany project delivery method for theefficient development and/or oper ation
of the project. Such project delivery methods shall include but are not limited to project
delivery methods established in section 8.285, RSM o, or sections227.100 and 227.107. In
addition, the limitation in subsection 1 of section 227.107 on the number of design-build
contracts authorized to belet by the commission shall not apply to the proj ect;

(2) Make availableto the commission, upon request, all procurement recordsfor
financing, development, and/or operation of the project;

(3) Exempt the project from the general procurement lawsin chapter 34, RSMo.

227.651. Theprivatepartner shall providethecommission adetailed disadvantaged
businessenter priseparticipation plan that confor mstocommission reportingrequir ements
for the federal disadvantaged business enterprise program under federal law and
regulations on federal-aid highway projects. The plan shall also provide information



H.C.S. H.B. 1380 9

o O~ WD 00 N O O

H
© 00N O~ WN O © oo ~NO Ul b WN

e~ i e
o0 NWNR O

describing the experience of the private partner in meeting disadvantaged business
enterprise participation goals, how the private partner will meet the departments
disadvantaged business participation goals, and such other qualificationsthe commission
considersto bein the best interest of the state.

227.654. Thecommission may leasetoor for theuseof aprivatepartner theproject
or such right-of-way or other easement in such real estate as the commission deems
necessary for the development and/or operation of the project. Such lease by the
commission shall befor such valueasdeter mined by thecommission. No such leaseof any
real property interest by the commission under this section shall be deemed to amend or
modify the public use restrictions acquired by the commission in such real property.

227.657. 1. Thecommission may condemn landsfor the project in the nameof the
state of Missouri.

2. If condemnation becomesnecessary, thecommission shall act under chapter 523,
RSMo, and may condemn afee ssmple or other interest in land. Any amountsto be paid
in such condemnation proceeding shall be paid by the private partner under the
comprehensive agreement.

3. The private partner may, after prior notice to the owner to enter upon the
private property subject tothetaking, survey and determinethe most advantageousroute
and design. Theprivate partner shall beliablefor all damagesto the property resulting
from such inspection.

227.660. 1. Theprivate partner may use any method for collecting and enforcing
user feesfor the use of the project which may include, but are not limited to, toll tickets,
barrier toll facilities, billing accounts, commuter passes, and electronic recording or
identification devices. The display of a recording or identification device issued or
authorized by the private partner for such purposeson or near thewindshield of a motor
vehicle shall not be aviolation of any law or rulein the state of Missouri unlessthedevice
isattached in a manner that obstructsthe operator's clear view of the project.

2. Theprivatepartner operating the project asatoll facility shall post noticeon or
around such facility in the plain view of operators of motor vehicles using such facility
which reads as follows:

"NOTICE: FAILURE TO PAY THE REQUIRED TOLL IS A TRAFFIC
VIOLATION. TOLL BOOTH OPERATORSWILL REPORT ANY FAILURETO PAY
REQUIRED TOLLSTO LAW ENFORCEMENT OFFICIALSWHO WILL ISSUE A
TRAFFIC CITATION.".

3. The owner of a motor vehicle involved in a violation for failure to pay the
required toll is guilty of an infraction and upon conviction shall be required to pay the
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amount of the toll that was the subject of the violation which shall be remitted to the
private partner and a finein an amount not to exceed two hundred dollars.

4. A written report or telephone call from a toll enforcement officer, law
enfor cement officer, or photo monitoring system evidencethat indicatesarequired toll was
not paid is admissible in any proceeding to enfor ce this section, subject to foundation
evidencetoestablish theauthenticity of thereport, call, or photographs. Photo monitoring
system evidence that showsthe motor vehicle, whether operated by the owner or another
operator, hasfailed topay atoll shall raisearebuttable presumption that themotor vehicle
shown in the photographic evidence was used to commit a violation of this section. If
chargesarefiled against multiple ownersof a motor vehicle, only one of the owner s shall
be convicted and court costs may be assessed against only one of the owners. |If the motor
vehicleinvolved in theviolation isregistered in the name of arental or leasing company
and thevehicleisrented or leased to another person at thetime of theviolation, therental
or leasing company may rebut the presumption by providing law enforcement or the
prosecuting authority with a copy of therental or lease agreement in effect at the time of
theviolation. No prosecuting authority shall bring any legal proceeding against a rental
or leasing company under thissection unlessprior written notice of theviolation hasbeen
given tosuch rental or leasingcompany by registered mail at theaddressappearingon the
motor vehicle'sregistration and the rental or leasing company has failed to provide the
rental or leasing agreement copy within fifteen days of receipt of such notice.

5. Thefollowing procedures shall be taken for the enfor cement of toll collections
and issuance of traffic citations under this section:

(1) Any toll booth operator witnessing afailureto pay arequired toll in violation
of this section shall report such violation to a law enforcement officer or agency. The
report may bein one of the following forms:

(@) A telephonecall from atoll enforcement officer to a law enforcement agency
indicating a violation and a reasonable description of the motor vehicle violating thetoll
enforcement provisions of this section, including but not limited to the license plate
number, make, model, and color of the motor vehicle,

(b) A certificate or a written report sworn to or affirmed by a toll enforcement
officer, agent, private partner, Missouri statehighway patrol officer, city policeofficer, or
a sheriff'sdepartment deputy which allegesthat a violation of this section occurred, or a
facsimilether eof, based upon inspection of photographs, microphotogr aphs, videotape, or
other recorded images produced by a photo monitoring system or a photograph from a
photo monitoring system shall be prima facie evidence of the facts contained therein,
subject to foundation evidence to establish the authenticity of such photographs,
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microphotographs, videotape, or other recor ded images produced by a photo monitoring
system, and shall beadmissiblein any proceeding charging aviolation of thetoll collection
provisionsin thissection; provided that, any photographs, microphotographs, videotape,
or other recorded images evidencing such aviolation shall beavailablefor inspection and
admission into evidence in any proceeding to adjudicate the liability for such violation;

(2) After areport hasbeen provided to a Missouri law enfor cement agency, such
agency isauthorized to issue a traffic citation for failureto pay therequired toll;

(3) Thelaw enfor cement agency responsiblefor theissuanceof atrafficcitation for
failureto pay atoll isresponsible for prosecution of such citation.

The provisions of this section shall not prohibit a law enfor cement officer from issuing a
citation for aviolation of any other traffic laws and regulations on the project.

227.663. 1. Asaresult of the project being a public use and serving the public
safety, health, and welfare, tort liability caps are hereby established in this section and
madeapplicableto any privatepartner and such private partner'semployees, agents, and
insuredsthat developsand/or oper atestheproject under sections227.600t0 227.669. Such
tort liability caps shall be a per person cap and a per occurrence cap and shall be in
amountsidentical to thetort liability caps established in section 537.610, RSM o, as such
caps are annually amended by the Implicit Price Deflator for Personal Consumption
Expendituresunder subsection 5 of section 537.610, RSMo.

2. Commercial general liability insurance policy or policies purchased by the
private partner under sections227.600to 227.669 shall not be used to expand the coverage
and amount of thetort liability capsimposed in this section.

227.666. 1. Prior to exercising any of the remedies under this section, the
commission shall provide notice of a material default and the opportunity to cure the
default for the benefit of the private partner and any persons specified under the
comprehensive agreement as providing financing for the proj ect.

2. Upon theoccurrenceof and during the continuation of any material default, the
commission may exercise any or all of the following remedies:

(1) Makeor causeto bemadeany appropriate claimsunder thebondsrequired in
section 227.633;

(2) By noticetotheprivatepartner by certified mail, terminatethe comprehensive
agreement and exercise any other rights and remedies which may be available to the
commission at law or in equity;

(3) Condemn under chapter 523, RSMo, any real property interest of the private
partner in the project. Any person who provides financing for the project, to the extent
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standing of a property owner;

(4) Collect and enforce user feesfor the use of the project under section 227.660.

227.669. Thecommission shall submit an annual statusreport tothegovernor and
general assembly following execution of the comprehensive agreement as an individual
component of the annual report submitted by the commission to thejoint transportation
oversight committee in accor dance with section 21.795, RSMo. The annual report shall
assess the advantages and disadvantages of the public-private partnership method of
financing, developing, and/or operating the project.
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