H
O © o ~NO Ul WN A~ W

B
N

SECOND REGULAR SESSION
[TRULY AGREED TO AND FINALLY PASSED]
SENATE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 1837

93RD GENERAL ASSEMBLY
5239S.09T 2006

AN ACT

To repeal sections 374.046, 383.010, 383.035, and 383.105, RSMo, and to enact in lieu thereof
eighteen new sections relating to mal practice insurance.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 374.046, 383.010, 383.035, and 383.105, RSMo, are repealed and
eighteen new sections enacted in lieu thereof, to be known as sections 374.046, 374.047,
374.048, 374.049, 383.010, 383.016, 383.035, 383.105, 383.106, 383.107, 383.108, 383.124,
383.196, 383.197, 383.198, 383.199, 383.450, and 383.515, to read as follows:

374.046. 1. [(1) Thedirector may issue cease and desist orders whenever it appearsto
him upon competent and substantial evidence that any person is acting in violation of any law
of this state or any rule or regulation promulgated by the director relating to the business of
insurance. Before any cease and desist order shall be issued, a copy of the proposed order
together with an order to show cause why such cease and desist order should not be issued shall
be served either personally or by certified mail on any person named therein.

(2) (8) Uponissuing any order to show cause the director shall notify the person named
therein that the person is entitled to a public hearing before the director if arequest for ahearing
is made in writing to the director within fifteen days from the day of the service of the order to
show cause why the cease and desist order should not be issued.

(b) The cease and desist order shall be issued fifteen days after the service of the order
to show cause if no request for a public hearing is made as above provided.

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(c) Upon receipt of arequest for a hearing the director shall set atime and placefor the
hearing which shall not be less than ten days or more than fifteen days from the receipt of the
request or as otherwise agreed upon by the parties. Notice of the time and place shall be given
by the director not less than five days before the hearing.

(d) At the hearing the person may be represented by counsel and shall be entitled to be
advised of the nature and source of any adverse evidence procured by the director and shall be
given the opportunity to submit any relevant written or oral evidencein hisbehalf to show cause
why the cease and desist order should not be issued.

(e) At the hearing the director shall have such powers as are conferred upon him in
section 374.190.

(f) Attheconclusion of the hearing, or within ten daysthereafter, the director shall issue
the cease and desist order as proposed or as subsequently modified or notify the person that no
order shall be issued.

(g) The circuit court of Cole County shall have jurisdiction to review any cease and
desist order of the director under the provisions of sections 536.100 to 536.150, RSMo; and, if
any person against whom an order isissued fails to request judicial review, or if, after judicial
review, the director's cease and desist order is upheld, the order shall become final.

2.] If thedirector determines based upon substantial and competent evidencethat
aperson hasengaged, isengagingin or hastaken asubstantial step toward engagingin an
act, practice, omission, or cour seof businessconstitutingaviolation of thelawsof thisstate
relating toinsurancein thischapter, chapter 354, RSMo, and chapters375to 385, RSMo,
or aruleadopted or order issued pursuant thereto or that a person has materially aided
or is materially aiding an act, practice, omission, or course of business constituting a
violation of thelawsof thisstaterelatingtoinsurancein thischapter, chapter 354, RSMo,
and chapters 375to 385, RSMo, or arule adopted or order issued pursuant thereto, the
director may order thefollowing relief:

(1) An order directing the person to cease and desist from engaging in the act,
practice, omission, or cour se of business,

(2) A curativeorder or order directing the person to take other action necessary
or appropriateto comply with theinsurance laws of this state;

(3) Order acivil penalty or forfeiture as provided in section 374.049; and

(4) Award reasonable costs of the investigation.

2. In determining any relief sought, the director shall consider, among other
factors, whether:

(1) Theviolationsarelikely to continue or reoccur;

(2) Actual financial losswassustained by consumer sand r estitution hasbeen made;
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(3) Theact, practice, omission, or cour se of businesswasdetected aspart of a self-
audit or internal compliance program and immediately reported to the director; and

(4) Theact, practice, omission, or courseof businesshad previously been detected,
but inadequate policies and procedureswere implemented to prevent reoccurrence.

3. Unless the director determines that a summary order is appropriate under
subsection 4 of this section, the director shall provide notice of the intent to initiate
administrative enfor cement by serving a statement of thereasonsfor the action upon any
per son subject tothe proceedings. A statement of reasons, together with an order to show
cause why a cease and desist order and other relief should not be issued, shall be served
either personally or by certified mail on any person named therein. The director shall
scheduleatimeand place at |least ten daysthereafter, for hearing, and after notice of and
opportunity for hearing to each person subject to the order, thedirector may issueafinal
order under subsection 6 of this section.

4. If thedirector determinesthat sections 375.014, 375.144, or 375.310, RSMo, are
being violated and consumer sarebeingaggrieved by theviolations, theorder issued under
subdivision (1) of subsection 1 of thissection may be summary and beeffectiveon thedate
of issuance. Upon issuance of the order, the director shall promptly serve each person
subject tothe order with a copy of the order and a noticethat the order hasbeen entered.

5. A summary order issued under subsection 4 of this section must include a
statement of thereasonsfor theorder, noticewithin five days after receipt of arequest in
arecord from the person that the matter will be scheduled for a hearing, and a statement
whether the department isseeking a civil penalty or costsof theinvestigation. If a person
subject totheorder doesnot request a hearing and noneisordered by thedirector within
thirty daysafter the date of service of the order, the order becomesfinal asto that person
by operation of law. If ahearingisrequested or ordered, thedirector, after notice of and
opportunity for hearing to each person subject to the order, may modify or vacate the
order or extend it until final determination.

6. If ahearingisrequested or ordered pursuant to subsection 3 or subsection 5 of
this section, a hearing before the director or a hearing officer designated by the director
must be provided. A final order may not beissued unlessthe director makesfindings of
fact and conclusionsof law in arecord in accordance with the provisions of chapter 536,
RSMo, and procedural rulespromulgated by thedirector. Thefinal order may makefinal,
vacate, or modify the order issued under subsection 5 of this section.

7. Inafinal order under subsection 6 of thissection, thedirector may imposeacivil
penalty or forfeitureasprovided in section 374.049. No civil penalty or forfeiture may be
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imposed against a person unlessthe person has engaged in the act, practice, omission, or
cour se of business constituting the violation.

8. In afinal order under subsection 6 of this section, the director may charge the
actual cost of an investigation or proceeding for a violation of the insurance laws of this
state or aruleadopted or order issued pursuant thereto. Thesefundsshall bepaid tothe
director to the credit of the insurance dedicated fund.

9. Thedirector isauthorized to issue subpoenas, compel attendance of witnesses,
administer oaths, hear testimony of witnesses, receiveevidence, and requiretheproduction
of books, paper s, recor ds, correspondence, and all other written instrumentsor documents
relevant to the proceeding and authorized in contested cases under the provisions of
chapter 536, RSMo, and procedural rules promulgated by the director.

10. Statementsof charges, notices, orders, and other processesof thedirector may
be served by anyoneduly authorized by thedirector either inthemanner provided by law
for service of processin civil actions, or by registering or certifying and mailing a copy
thereof to the person affected by such statement, notice, order, or other processat hisor
itsresidence or principal office or place of business. Theverified return by the person so
serving such statement, notice, order, or other process setting forth the manner of such
service shall be proof of the same, and the return postcard receipt for such statement,
notice, order, or other process, registered and mailed as aforesaid, shall be proof of the
service of the same.

11. If a petition for judicial review of afinal order isnot filed in accordance with
section 374.055, the director may filea certified copy of thefinal order with theclerk of a
court of competent jurisdiction. Theorder sofiled hasthesameeffect asajudgment of the
court and may berecorded, enfor ced, or satisfied in thesamemanner asajudgment of the
court.

12. If a person violates or does not comply with an order under this section, the
director may under section 374.048 petition acourt of competent jurisdictiontoenforcethe
order. Thecourt may not requirethedirector to post a bond in an action or proceeding
under thissection. If the court finds, after service and opportunity for hearing, that the
person wasnot in compliancewith theorder,thecourt may, in additiontorelief authorized
in section 374.048, adjudge the person in civil contempt of the order. A violation of or
failureto comply with an order under this section isa level threeviolation under section
374.049. Thecourt may imposeafurther civil penalty against the person for contempt in
an amount not lessthan fivethousand dollar sbut not greater than one hundred thousand
dollarsfor each violation and may grant any other relief the court determinesisjust and
proper in the circumstances.
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13. Until the expiration of the time allowed under section 374.055 for filing a
petition for judicial review, if no such petition hasbeen duly filed within such timeor if a
petition for review hasbeen filed within such time, then until thetranscript of therecord
intheproceeding hasbeen filed in thecircuit court of Cole County, thedirector may at any
time, upon such noticeand in such manner asheshall deem proper, modify or set asidein
wholeor in part any order issued by him under this section.

14. Theenforcement authority of the director under this section is cumulativeto
any other statutory authority of thedirector.

15. Thedirector isauthorized toissue administrative consent ordersin the public
interest as complete or partial settlement of any investigation, examination, or other
proceeding, which curative order smay contain any provision hecessary or appropriateto
assure compliance with theinsurance laws of this state, require payment of restitution to
be distributed directly or by the director to any aggrieved consumers, civil penalties, or
voluntary forfeiture, reimbursement for costsof investigation or examination, or any other
relief deemed by thedirector tobenecessary and appropriate. Any remaining matter snot
addressed in settlement may be submitted to the director through a contested proceeding
under this section.

16. (1) Any personwillfully violating any provision of any cease and desist order of the
director after it becomes final, while the same is in force, upon conviction thereof shall be
punished by a fine of not more than one hundred thousand dollars [or one year in jail] , by
imprisonment of up to ten years, or by both such fine and [jail sentence] imprisonment.

(2) Inadditionto any other penalty provided, violation of any cease and desist order shall
subject the violator to suspension or revocation of any certificate of authority or license as may
be applicable under the laws of this state relating to the business of insurance.

[3. (1) When it appearsto the director that there is aviolation of the laws of this state
or any rule or regulation promulgated by the director relating to the business of insurance, and
that the continuance of the acts or actions of any person as herein defined would produce injury
to theinsuring public or to any other personinthisstate, or whenit appearsthat apersonisdoing
or threatening to do some act in violation of the laws of this state relating to insurance, the
director may fileapetition for injunction in the circuit court of Cole County, Missouri, inwhich
he may ask for atemporary injunction or restraining order as well as a permanent injunction to
restrain the act or threatened act. In the event the temporary injunction or restraining order or
apermanent injunction isissued by thecircuit court of Cole County, Missouri, no person against
whom the temporary injunction or restraining order or permanent injunction is granted shall do
or continue to do any of the acts or actions complained of in the petition for injunction, unless
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and until the temporary injunction or restraining order or permanent injunction is vacated,
dismissed or otherwise terminated.

(2) Any writ of injunction issued under thislaw may be served and enforced as provided
by law ininjunctionsissued in other cases, but the director of theinsurance department shall not
be required to give any bond as preliminary to or in the course of any proceedings to which he
isaparty asdirector under this section, either for costs or for any injunction, or in case of appeal
to either the supreme court or to any appellate court.

4] 17. Theterm "person” asused in this[section] chapter shall include any individual,
partnership, corporation, association or trust, or any other legal entity.

18. Theterm " order” asused in thischapter shall includeaformal administrative
direction or command of the director issued under this section or in any contested case
subject to the provisions of section 536.063, RSMo, or any lawful administrative
proceeding subject tojudicial review, but shall not includedepartment bulletins, no-action
letters, advisory opinions, or any other statement of general applicability that should be
adopted by rule.

374.047. 1. If the director determines, based on substantial and competent
evidence, that a corporation or insurer with a certificate of authority under the laws
relating to insurance willfully has engaged in an act, practice, omission, or course of
business constituting a level three, four, or five violation of the laws of this staterelating
toinsuranceinthischapter, chapter 354 and chapter s375t0 385, RSM o, or been convicted
of any felony or misdemeanor under any state or federal law, the director may, after
hearing, issue an order suspending or revoking the certificate of authority.

2. Prior toissuance of the order under this section, the director shall give at least
thirty days notice with a statement of reasonsfor theaction and afford such corporation
or insurer the opportunity for a hearing upon written request. If such corporation or
insurer requestsahearinginwriting, afinal order of suspension or revocation may not be
issued unless the director makes findings of fact and conclusions of law in a record in
accor dancewith the contested caseprovisionsof chapter 536, RSM o, and procedural rules
promulgated by thedirector.

3. Theenforcement authority of thedirector under thissectioniscumulativetoany
other statutory authority of the director.

374.048. 1. If thedirector believesthat a person hasengaged, isengagingin or has
taken asubstantial step towar d engagingin an act, practice, omission, or cour seof business
congtituting a violation of the laws of this state relating to insurance in this chapter,
chapter 354 and chapters 375to 385, RSMo, or a rule adopted or order issued pursuant
thereto or that a person has or is engaging in an act, practice, omission, or course of
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businessthat materially aidsaviolation of thelawsof thisstaterelatingtoinsurancein this
chapter, chapter 354 and chapters 375 to 385, RSMo, or a rule adopted or order issued
pursuant thereto, the director may maintain an action in the circuit court of any county
of the state or any city not within a county to enjoin the act, practice, omission, or course
of business and to enfor ce compliance with the laws of this state relating to insurance or
aruleadopted or order issued by the director.

2. In an action under this section and on a proper showing, the court may:

(1) I'ssueapermanent or temporary injunction, restraining order, or declaratory
judgment;

(2) Order other appropriateor ancillary relief, which may include:

(@ An asset freeze, accounting, writ of attachment, writ of general or specific
execution, and appointment of areceiver or conservator, which may bethedirector, for
the defendant or the defendant’s assets;

(b) Ordering the director to take charge and control of a defendant's property,
including accountsin a depository institution, rents, and profits; to collect debts; and to
acquire and dispose of property;

(c) Imposing acivil penalty or forfeiture as provided in section 374.049;

(d) Upon showing financial loss, injury, or harm to identifiable consumers,
imposing an order of restitution or disgor gement directed to a per son who hasengaged in
an act, practice, omission, or cour se of businessin violation of thelawsor rulesrelatingto
insurance;

(e) Orderingthe payment of prejudgment and post-judgment inter est;

(f) Ordering reasonable costs of investigation and prosecution; and

(g) Ordering the payment to theinsurance dedicated fund an additional amount
equal toten percent of thetotal restitution or disgor gement order ed, or such other amount
asawar ded by the court, which shall beappropriated to an insurance consumer education
program administered by thedirector; or

(3) Order such other relief asthe court considersnecessary or appropriate.

3. Thedirector may not be required to post a bond in an action or proceeding
under this section.

4. Thecasemay bebrought in thecircuit court of Cole County, any county or city
not within a county in which a violation has occurred, or any county or city not within a
county, which hasvenueof an action against theper son, partner ship, or cor poration under
other provisions of law.
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5. Theenforcement authority of thedirector under thissection iscumulativetoany
other authority of thedirector toimposeorder sunder other provisionsof thelawsrelating
toinsurancein this state.

6. If thedirector determinesit tobein thepublicinterest, thedirector isauthorized
to enter into a consent injunction and judgment in the settlement of any proceeding under
thelawsof thisstaterelatingtoinsurancein thischapter, chapter 354 and chapters375to
385, RSMo.

7. A" Consumer Restitution Fund" shall be created for the purpose of preserving
and distributing to aggrieved consumers disgorgement or restitution funds obtained
through enforcement proceedings brought by the director. In addition to the equitable
power sof thecourt authorized above, thecourt may order that such fundsbepaidintothe
consumer restitution fund for distribution to aggrieved consumers. It shall betheduty of
the director to distribute such funds to those persons injured by the unlawful acts,
practices, omissions, or courses of business by the subject of the proceeding.
Notwithstanding the provisions of section 33.080, RSMo, any funds remaining in the
director's consumer restitution fund at the end of any biennium shall not betransferred
to the general revenue fund, but if the director is unable with reasonable efforts to
ascertain the aggrieved consumers, then the funds may be transferred to the insurance
dedicated fund to be used for consumer education.

374.049. 1. Violationsof thelawsof thisstaterelating toinsurancein thischapter,
chapter 354 and chapters 375 to 385, RSMo, or a rule adopted or order issued by the
director, are classified for the purpose of civil penaltiesand forfeituresinto the following
five classifications:

(1) Level oneviolations,

(2) Level two violations;

(3) Leve threeviolations,

(4) Level four violations, and

(5) Level fiveviolations.

2. An order toimpose a civil penalty or forfeiture, when imposed by the director
in an administrative proceeding under section 374.046 on a person for any violation of the
lawsof thisstaterelatingtoinsurancein thischapter, chapter 354 and chapters375t0 385,
RSMo, or arule adopted or order issued by the director, shall be an order to pay an
amount not exceeding the following:

(1) Nocivil penalty or forfeiturefor alevel oneviolation;

(2) One thousand dollars per each level two violation, up to an aggregate civil
penalty or forfeiture of fifty thousand dollars per annum for multiple violations;



S.S.S.C.S H.C.S H.B. 1837 9

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44
45
46
47
48
49
50

51
52

(3) Fivethousand dollars per each level three violation, up to an aggregate civil
penalty or forfeitureof one hundred thousand dollarsper annum for multipleviolations;

(4) Ten thousand dollars per each level four violation, up to an aggregate civil
penalty or forfeiture of two hundred fifty thousand dollars per annum for multiple
violations;

(5) Fifty thousand dollars per each level five violation, up to an aggregate civil
penalty or forfeiture of two hundred fifty thousand dollars per annum for multiple
violations.

3. An order toimpose a civil penalty or forfeiture, when imposed by the court in
an enfor cement proceeding under section 374.048 on a person for any violation of thelaws
of this state relating to insurance in this chapter, chapter 354 and chapters 375 to 385,
RSMo, or a rule adopted or order issued by the director, shall be an order to pay an
amount not exceeding the following:

(1) Nocivil penalty or forfeiturefor alevel oneviolation;

(2) Onethousand dollars per each level two violation, up to an aggregate civil
penalty or forfeiture of fifty thousand dollars per annum for multiple violations;

(3) Fivethousand dollars per each level three violation, up to an aggregate civil
penalty or forfeiture of two hundred thousand dollarsper annum for multipleviolations;

(4) Twenty thousand dollarsper each level four violation, up to an aggregate civil
penalty or forfeiture of one million dollarsper annum for multiple violations,

(5) Onemillion dollarsper each level fiveviolation, with no limit to civil penalties
or forfeituresfor multiple violations,

4. Nocivil penalty or forfeituremay beimposed against a person, unlessthe person
has engaged in the act, practice, omission or cour se of business constituting the violation.

5. Any violation of the laws of this state relating to insurance in this chapter,
chapter 354 and chapters 375 to 385, RSMo, which isnot classified or does not authorize
aspecificrangefor acivil penalty or forfeiturefor violations, shall be classified asa level
oneviolation. In bringing an action to enforce arule adopted by the director, unlessthe
conduct that violates the rule also violates the enabling statute, the violation shall be
classified as a level one violation and shall not be subject to any provision in this section
regarding the enhancement of a civil penalty or forfeiture.

6. Thecivil penalties or forfeitures set forth in this section establish a maximum
range. Thecourt, or thedirector in administrative enfor cement, shall consider all of the
circumstances, including thenatur e of violationsto deter minewhether, and to any extent,
acivil penalty or forfeitureisjustified.
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7. In any enforcement proceeding, the court, or director in administrative
enforcement, may enhance the civil penalty or forfeiture with a one classification step
increase under this section, if the violation was knowing. The court, or director in
administrative enfor cement, may enhancethe civil penalty or forfeiture with a two level
increaseif the violation was knowingly committed in conscious disregard of the law.

8. In any enforcement proceeding, the court, or director in administrative
enforcement, may, after consideration of the factors specified in subsection 2 of section
374.046, enhancethecivil penalty or forfeiturewith aoneclassification step increaseunder
this section, if theviolationsresulted in actual financial loss to consumers.

9. In any enforcement proceeding, the court, or director in administrative
enforcement, shall reduce the civil penalty or forfeiture on that person with up to atwo
classification step reduction under thissection, if prior toreceiving notice of theviolation
from the department, the person detects the violation through a self-audit or internal
compliance program reasonably designed to detect and prevent insurance law violations
and immediately reportsthe violation to the director.

10. If morethan oneerror iscaused by a single act or omission in the use of data
processing equipment and such errorsarenot known by theviolator at thetimetheerror
occurs, then any such errorsshall beregarded asa single violation under this section.

11. Any civil penalty or forfeiture recovered by the director shall be paid to the
treasurer and then distributed to the public schoolsasrequired by Articlel X, section 7 of
the Missouri Constitution.

12. Thepenaltiesand forfeituresauthorized by this section govern all actionsand
proceedingsthat areinstituted on the basis of conduct occurring after August 28, 2006.

383.010. 1. Notwithstanding any direct or implied prohibitionsin chapter 375, 377, or
379, RSMo, any three or more persons, residents of this state, being licensed under the
provisions of chapter 330, 331, 332, 334, 335, 336, 338 or 339, RSMo, or under rule 8 of the
supreme court of Missouri or architects licensed pursuant to chapter 327, RSMo, may, as
provided in sections 383.010 to 383.040, form a business entity for the purpose of providing
mal practice insurance or indemnification for such persons upon the assessment plan, and upon
compliance with section 379.260, RSMo, liability and automobile insurance as defined in
subdivisions (1) and (3) of section 379.230, RSMo, may be provided upon the assessment plan
to those persons licensed pursuant to chapter 197, RSMo, and for whom medical malpractice
insuranceisprovided under thissection, except that automobileinsurance shall be provided only
for ambulances as defined in section 190.100, RSMo. [Hospitals, public or private, whether
incorporated or not, as defined in chapter 197, RSMo, if licensed by the state of Missouri,] Any
entity licensed under chapter 197, RSMo, professiona corporations [formed under the
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provisions of chapter 356, RSMo, for the practice of law and corporations, copartnerships or
associations licensed under the provisions of chapter 339, RSMo], and limited liability
companies, corporations, limited liability partnerships, partnerships, and other similar
entities formed for the practice of law or medicine may aso become members of any such
entity. The term "persons’ as used in sections 383.010 to 383.040 includes such hospitals,
professional corporations and real estate business entities.

2. Anything in this section to the contrary notwithstanding, any persons duly licensed
under the provisions of the laws of any other state who, if licensed under any similar provisions
of thelaws of this state, would be eligible to become members and insureds of an entity created
under the authority of this section, may become members and insureds of such an entity,
irrespective of whether such personsareresidentsof thisstate; provided, however, that any such
persons must be employed by, or be a partner, shareholder or member of, a professional
corporation, corporation, copartnership or association insured by or to be insured by such an
entity.

3. Notwithstanding any provision of law which might be construed to the contrary,
sections 379.882 and 379.888, RSMo, defining "commercia casuaty insurance”, shall not
include professional malpractice insurance policiesissued by any insurer in this state.

383.016. Thearticlesof association and thebylawsof any association created under
the provisions of sections 383.010 to 383.040 shall:

(1) Specify and definethetypesof assessments, including but not limited toinitial,
regular, operating, special, any other assessment to cover lossesand expensesincurred in
the operation of the association, or any other assessment to maintain or restore the
association's assets, solvency, or surplus;

(2) Specify by type of assessment the assessments that shall apply to members,
former members, or both members and former members of the association; and

(3) With respect to any assessment to cover losses and expensesincurred in the
operation of the association and any assessment to maintain or restore the association's
assets, solvency, or surplus specify:

(a) Theexact method and criteriaby which theamountsof each type of assessment
areto be determined;

(b) Thetimein which the assessments must be paid;

(c) That such assessments shall be made without limitation asto frequency;

(d) The maximum amount of any single assessment; and

(e) How such assessments apply to membersand former members.
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383.035. 1. Any association licensed pursuant to the provisions of sections 383.010 to
383.040 shall be subject to the provisions of the following provisions of the revised statutes of
Missouri:

(1) Sections374.010, 374.040, 374.046t0374.049, 374.110, 374.115, 374.122, 374.170,
374.190, 374.210, 374.215, 374.216, 374.230, 374.240, 374.250 and 374.280, RSMo, relating
to the genera authority of the director of the department of insurance;

(2) Sections375.022, 375.031, 375.033, 375.035, 375.037 and 375.039, RSMo, relating
to dealings with licensed agents and brokers;

(3) Sections 375.041 and 379.105, RSMo, relating to annual statements,

(4) Section 375.163, RSMo, relating to the competence of managing officers;

(5) Section 375.246, RSMo, relating to reinsurance requirements, except that no
association shall berequired to maintain reinsurance, and for insuranceissued to memberswho
joined the association on or before January 1, 1993, an association shall be allowed credit, asan
asset or asadeduction from liability, for reinsurance which ispayabl e to the ceding association's
insured by the assuming insurer on the basis of the liability of the ceding association under
contracts reinsured without diminution because of the insolvency of the ceding association;

(6) Section 375.390, RSMo, relating to the use of funds by officers for private gain;

(7) Section 375.445, RSMo, relating to insurers operating fraudulently;

(8) Section 379.080, RSMo, relating to permissibleinvestments, except that limitations
in such section shall apply only to assets equal to such positive surplus asisactually maintained
by the association;

(9) Section 379.102, RSMo, relating to the maintenance of unearned premium and loss
reserves as liabilities, except that any such loss reserves may be discounted in accordance with
reasonabl e actuarial assumptions;

(10) Sections 383.100 to 383.125 relating to reports from medical malpractice
insurers,

(11) Sections383.196t0383.199 and 383.450r elatingtonatification, datareporting,
and rating requirements.

2. [Any association which was licensed pursuant to the provisions of sections 383.010
to 383.040 on or before January 1, 1992, shall be allowed until December 31, 1995, to comply
with the provisions of this section as they relate to investments, reserves and reinsurance.

3.] Any association licensed pursuant to the provisions of sections 383.010 to 383.040
shall file with its annual statement a certification by a fellow or an associate of the Casualty
Actuarial Society. Such certification shall conform to the National Association of Insurance
Commissioners annual statement instructions unless otherwise provided by the director [of the
department of insurance].
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[4.] 3. Thedirector [of the department of insurance] shall have authority in accordance
with section 374.045, RSMo, to make al reasonable rules and regulations to accomplish the
purpose of sections 383.010 to 383.040, including the extent to which insurance provided by an
association may be extended to provide payment to a covered person resulting from a specific
illness possessed by such covered person; except that no rule or regul ation may place limitations
or restrictions on theamount of premium an associ ation may write or onthe amount of insurance
or limit of liability an association may provide.

[5.] 4. Other than as provided in this section, no other insurance law of the state of
Missouri shall apply to an association licensed pursuant to the provisions of this chapter, unless
such law shall expressly state it is applicable to such associations.

[6.] 5. If, [after August 28, 1992, and)] after itssecond full calendar year of operation, any
association licensed under the provisions of sections 383.010 to 383.040 shall file an annual
statement which shows a surplus as regards policyholders of less than zero dollars, or if the
director [of the department of insurance] has other conclusive and credible evidence morerecent
than the last annual statement indicating the surplus as regards policyholders of an association
islessthan zero dollars, the director [of the department of insurance] may order such association
to submit, within ninety daysfollowing such order, avoluntary plan under which the association
will restore its surplus as regards policyholders to at least zero dollars. The director [of the
department of insurance] may monitor the performance of the association's plan and may order
modificationsthereto, including assessmentsor rateor premiumincreases, if theassociationfails
to meet any targets proposed in such plan for three consecutive quarters.

[7.] 6. If thedirector [of the department of insurance] issuesan order in accordance with
subsection [6] 5 of this section, the association may, in accordance with chapter 536, RSMo, file
apetitionfor review of such order. Any association subject to an order issued in accordancewith
subsection [6] 5 of this section shall be allowed a period of three years, or such longer period as
the director may allow, to accomplish its plan to restore its surplus as regards policyholders to
a least zero dollars. If at the end of the authorized period of time the association hasfailed to
restoreits surplusto at least zero dollars, or if the director [of the department of insurance] has
ordered modifications of the voluntary plan and the association's surplus has failed to increase
within three consecutive quarters after such modification, the director [of the department of
insurance] may alow an additional time for the implementation of the voluntary plan or may
exercise[his| thedirector'spowersto take charge of the association as[he] thedirector would
a mutual casualty company pursuant to sections 375.1150 to 375.1246, RSMo. Sections
375.1150t0 375.1246, RSMo, shall apply to associations licensed pursuant to sections 383.010
t0 383.040 only after the conditions set forth in this section are met. When the surplusasregards
policyholders of an association subject to subsection [6] 5 of this section has been restored to at



S.S.S.C.S H.C.S H.B. 1837 14

73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

© 0o ~NO O~ WNDN

NN P R R R R R R R R R
P O © W~NOUMWDNIERO

least zero dollars, the authority and jurisdiction of the director [of the department of insurance]
under subsections 5 and 6 [and 7] of this section shall terminate, but this subsection may again
thereafter apply to such association if the conditions set forth in subsection [6] 5 of this section
for its application are again satisfied.

[8.] 7. Any association licensed pursuant to the provisions of sections 383.010 to
383.040 shall place on filewith thedirector [of the department of insurance], except asto excess
liability riskswhich by general custom are not written according to manual rates or rating plans,
acopy of every manual of classifications, rules, underwriting rules and rates, every rating plan
and every modification of theforegoingwhichit uses. Filingwiththedirector [of the department
of insurance] within ten days after such manuals, rating plans or modifications thereof are
effective shall be sufficient compliance with this subsection. Any rates, rating plans, rules,
classificationsor systemsin effect or in use by an association on August 28, 1992, may continue
to be used by the association. Upon written application of amember of an association, stating
hisor her reasonstherefor, filed with the association, aratein excess of that provided by afiling
otherwise applicable may be used by the association for that member.

383.105. 1. Everyinsurer providing medical malpracticeinsuranceto aMissouri health
care provider and every health care provider who maintains professional liability coverage
through a plan of self-insurance shall submit to the director [of the department of insurance] a
report of al claims, both open claims filed during the reporting period and closed claimsfiled
during the reporting period, for medical mal practice made against any of its Missouri insureds
during the preceding three-month period.

2. Thereport shal be in writing and contain the following information:

(1) Name and address of the insured and the person working for the insured who
rendered the service which gaverise to the claim, if the two are different;

(2) Specialty coverage of the insured;

(3) Insured's policy number;

(4) Nature and substance of the claim;

(5) Date and place in which the claim arose;

(6) Name, address and age of the claimant or plaintiff;

(7) Within six months after final disposition of the claim, the amounts paid, if any, and
the date and manner of disposition (judgment, settlement or otherwise);

(8) Expensesincurred; and

(9) Such additional information as the director may require.

3. As used in [this section] sections 383.100 to 383.125, "insurer” includes every
insurance company authorized to transact insurance business in this state, every unauthorized
insurance company transacting business pursuant to chapter 384, RSMo, every risk retention
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group, every insurance company issuing insuranceto or through apurchasing group, every entity
operatingunder thischapter, and any other person providing insurance coveragein thisstatey.
With respect to any insurer transacting business pursuant to chapter 384, RSMo, filing the report
required by this section shall bethe obligation of the surpluslines broker or licensee originating
or accepting the insurance] , including self-insured health care providers.

383.106. 1. To effectively monitor the insurance marketplace, rates, financial
solvency, and affordability and availability of medical malpractice coverage, the director
shall establish by ruleor order reporting standardsfor insurershby which theinsurers, or
an advisory organization designated by the director, shall annually report such Missouri
medical malpractice insurance premium, loss, exposure, and other information as the
director may require.

2. Thedirector shall, prior to May 30, 2007, establish risk reporting categoriesfor
medical malpractice insurance, as defined in section 383.150, and shall establish
regulations for thereporting of all base rates and premiums charged in those categories
as determined by the director. The director shall consider the history of prior court
judgmentsfor claimsunder thischapter in each county of thestatein establishingtherisk
reporting categories.

3. Thedirector shall collect theinformation required in this section and compile
it in a manner appropriate for assisting Missouri medical malpractice insurers in
developing their future base rates, schedulerating, or individual risk rating factors and
other aspectsof their rating plans. In compiling theinformation and making it available
to Missouri insurers and the public, the director shall remove any individualized
information that identifies a particular insurer as the source of the information. The
director may combinesuch infor mation with similar infor mation obtained through insurer
examinations so asto cover periods of morethan oneyear.

4. All insurerswith regardsto medical malpracticeinsuranceasdefined in section
383.150, shall providetothedirector, beginningon June 1, 2008, and not lessthan annually
thereafter, an accuratereport asto the actual rates, including assessments levied against
members, charged by such company for such insurance, for each of the risk reporting
categories established under this section.

383.107. Not later than December 31, 2009, and at least annually thereafter, the
director shall, utilizingtheinfor mation provided pur suant to section 383.106, establish and
publish amarket ratereflecting the median of theactual ratescharged for each of therisk
reporting categories for the preceding year by all insurerswith at least a three percent
mar ket share of the medical malpractice insurance market as of December thirty-first of
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the prior year, which are certified to have rates which are not inadequate by an actuary
selected and approved by thedirector.

383.108. The director shall, utilizing the information provided under section
383.106, publish comparisons of the base rates charged by each insurer actively writing
medical malpracticeinsurance.

383.124. 1. If thedirector determinesthat a person hasengaged, isengaging, or is
about to engage in a violation of sections 383.100 to 383.125 or a rule adopted or order
issued pursuant thereto, or that a person has materially aided, is materially aiding, or is
about to materially aid an act, practice, omission, or course of business constituting a
violation of sections383.100t0 383.125 or aruleadopted or order issued pursuant thereto,
the director may issue such administrative orders as authorized under section 374.046,
RSMo. A violation of any provisions under these sectionsis a level two violation under
section 374.049, RSMo. Thedirector of insurance may also suspend or revokethelicense
or certificate of authority of any person for any such willful violation asauthorized under
section 374.047, RSMo.

2. If the director believes that a person has engaged, is engaging, or is about to
engage in a violation of sections 383.100 to 383.125 or a rule adopted or order issued
pursuant thereto, or that aper son hasmaterially aided, ismaterially aiding, or isabout to
materially aid an act, practice, omission, or cour se of business constituting a violation of
sections383.100t0383.125 or aruleadopted or order issued pursuant thereto, thedirector
may maintain acivil action for relief authorized under section 374.048, RSMo. A violation
of any provision under these sectionsisalevel two violation under section 374.049, RSMo.

383.196. Asused in sections383.196 to 383.199, "insurer” includesany insurance
company, mutual insurance company, medical malpracticeassociation, any entity created
under thischapter, or other entity providing any insurance to any health care provider,
asdefined in section 538.205, RSMo, practicingin the state of Missouri, against claimsfor
malpractice or professional negligence; provided, however, that the term "insurer" or
"insurers' shall not mean any surpluslinesinsurer operating under chapter 384, RSMo,
or any entity to the extent it isself-insuring its exposur e to medical malpractice liability.

383.197. |. Every insurer shall filewith thedirector all rates and supplementary
rate information which isto be used in this state. Such rates and supplementary rate
information shall befiled before use.

2. Ratesfiled pursuant to this section shall be filed in such form and manner as
prescribed by thedirector. Whenever afilingisnot accompanied by such information as
thedirector hasrequired under thissection, thedirector shall soinform theinsurer within
thirty days.
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3. All ratesand supplementary rateinfor mation shall, as soon asfiled, be open to
public inspection at any reasonable time. Copies may be obtained by any person on
request and upon payment of a reasonable charge.

383.198. 1. Notwithstanding the provisions of sections 383.037 and 383.160, no
insurer shall issueor sel in thestate of Missouri apolicy insuring a health care provider,
asdefined in section 538.205, RSM o, for damagesfor personal injury or death arising out
of therenderingof or failuretorender health careservicesif thedirector finds, based upon
competent and compelling evidence, that the base rates of such insurer are excessive,
inadequate, or unfairly discriminatory. A rate may be used by an insurer immediately
after it hasbeen filed with the director, until or unlessthedirector hasdetermined under
this section that arateis excessive, inadequate, or unfairly discriminatory.

2. In making adeter mination under subsection 1 of thissection, thedirector of the
department of insurance may usethe following factors:

(1) Rates shall not be excessive or inadequate, nor shall they be unfairly
discriminatory;

(2) Norateshall beheld to be excessive unless such rate is unreasonably high for
the insurance proved with respect to the classification to which such rateis applicable;

(3) Norateshall beheld to beinadequate unless such rateisunreasonably low for
theinsurance provided with respect to the classification to which such rateisapplicable;

(4) Totheextent Missouri loss experienceisavailable, rates and projected losses
shall be based on Missouri loss experience and not the insurance company's or the
insuranceindustry'slossexperiencesin statesother than Missouri unlessthefailuretodo
sojeopar dizesthefinancial stability of theinsurer; provided however, that lossexperiences
relating to the specific proposed insured occurring outside the state of Missouri may be
considered in allowing a surchargeto such insured's premium rate;

(5) Investment income or investment losses of the insurance company for the ten-
year period prior totherequest for rate approval may be considered in reviewing rates.
Investment income or investment losses for a period of less than ten years shall not be
considered in reviewing rates. Industry-wideinvestment income or investment losses for
the ten-year period prior to the request for rate approval may be considered for any
insurance company that has not been authorized to issue insurance for more than ten
years,

(6) Thelocalein which the health care practiceis occurring;

(7) Inflation;

(8) Reasonable administrative costs of theinsurer;

(9) Reasonable costs of defense of claims against Missouri health care providers,
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(10) A reasonablerate of return on investment for the ownersor shareholders of
the insurer when compared to other similar investments at the time of the rate request;
except that, such factor shall not beused to offset lossesin other statesor in activitiesof the
insurer other than thesale of policiesof insuranceto Missouri health careproviders; and

(11) Any other reasonablefactorsmay beconsidered in thedisapproval of therate
request.

3. Thedirector'sdeter mination under subsection 1 of thissection of whether abase
rateisexcessive, inadequate, or unfairly discriminatory may bebased on any subcategory
or subspeciality of the health careindustry that the director determinesto be reasonable.

4. If actuarially supported and included in afiled rate, rating plan, rule, manual,
or rating system, an insurer may charge an additional premium or grant a discount rate
toany health careprovider based on criteriaasit relatesto a specified insured health care
provider or other specific health care providers within the specific insured's employ or
business entity. Such criteria may include:

(1) Lossexperiences,

(2) Training and experience;

(3) Number of employees of theinsured entity;

(4) Availability of equipment, capital, or hospital privileges;

(5) Lossprevention measurestaken by theinsured;

(6) Thenumber and extent of claimsnot resulting in losses,

(7) The specialty or subspecialty of the health care provider;

(8) Accessto equipment and hospital privileges; and

(90 Any other reasonable criteria identified by the insurer and filed with the
department of insurance.

5. Supporting actuarial data shall be filed in support of a rate, rating plan, or
rating system filing, when requested by thedirector to determine whether ratesshould be
disapproved as excessive, inadequate, or unfairly discriminatory, whether or not the
insurer hasbegun using therate.

6. The director of the department of insurance shall promulgate rules for the
administration and enforcement of thissection. Any ruleor portion of arule, asthat term
isdefined in section 536.010, RSMo, that is created under the authority delegated in this
section shall becomeeffectiveonly if it complieswith and issubject to all of the provisions
of chapter 536, RSM o, and, if applicable, section 536.028, RSM o. Thissection and chapter
536, RSM o, are nonsever able and if any of the powers vested with the general assembly
pursuant to chapter 536, RSM o, toreview, to delay the effectivedate, or to disapproveand
annul a rule are subsequently held unconstitutional, then the grant of rulemaking
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authority and any rule proposed or adopted after August 28, 2006, shall be invalid and
void.

383.199. Notwithstandingany other provision of law, noinsurer shall, with regards
to medical malpractice insurance, as defined in section 383.150, implement any rate
increaseof mor ethan fifteen per cent without fir st providing clear and conspicuouswritten
notice by United States mail to theinsured at least sixty days prior to implementation of
the rate increase, unless the increase is due to the request of the insured or dueto a
material change in the nature of the insured's health care practice or individuals risk
characteristics.

383.450. 1. Asused in thissection, "insurer” includes every insurance company
authorized to transact business in this state, every unauthorized insurance company
transacting business pursuant to chapter 384, RSMo, every risk retention group, every
insurancecompany issuing policiesor providing benefitstoor through apurchasinggroup,
and any other person providing medical malpractice insurance coveragein this state.

2. Notwithstanding any other provision of law, no insurer shall, with regardsto
medical malpracticeinsurance, asdefined in section 383.150:

(1) Fail or refusetorenew theinsurancewithout first providing written notice by
certified United States mail totheinsured at least sixty daysprior to the effective date of
such actions, unlesssuch failureor refusal torenew isbased upon afailureto pay sumsdue
or atermination or suspension of the health care provider'slicense to practice medicine
in the state of Missouri, termination of the insurer'sreinsurance program, or a material
changein the nature of theinsured's health care practice; or

(2) Ceasetheissuanceof such policiesof insurancein thestate of Missouri without
first providing written notice by certified United States mail to the insured and to the
Missouri department of insurance at least one hundred eighty daysprior to the effective
date of such actions.

3. Any insurer that failsto provide the notice required under subdivision (1) of
subsection 2 of thissection shall, at theoption of theinsured, continuethe coveragefor the
remainder of the notice period plus an additional thirty days at the premium rate of the
existing policy.

383.515. 1. Thereishereby created within thedepartment of insurancethe" Health
CareStabilization Fund Feasibility Board" . Theprimary duty of theboard istodeter mine
whether ahealth carestabilization fund should beestablished in Missouri to provideexcess
medical malpracticeinsurancecoveragefor health careproviders. Aspart of itsduties, the
board shall develop a comprehensive study detailing whether a health care stabilization
fund is feasible within Missouri, or specified geographic regions thereof, or whether a
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health car e stabilization fund would befeasiblefor specific medical specialties. Theboard
shall analyzemedical malpracticeinsurancedatacollected by thedepartment of insurance
under sections 383.105 to 383.106 and any other data the board deems necessary to its
mission. In addition to analyzing data collected from the Missouri medical malpractice
insurancemarket, theboar d may study theexperienceof other statesthat haveestablished
health carestabilization fundsor patient compensation funds. If ahealth carestabilization
fund isdetermined to befeasible within Missouri, thereport shall also recommend tothe
general assembly how the fund should be structured, designed, and funded. The report
may contain any other recommendations relevant to the establishment of a health care
stabilization fund, includingbut not limited to, specificrecommendationsfor any statutory
or regulatory changes necessary for the establishment of a health care stabilization fund.

2. Theboard shall consist of ten members. Other than the director, the house
members and the senate members, the remainder of the board's members shall be
appointed by thedirector of thedepartment of insuranceasprovided for in thissubsection.
The board shall be composed of:

(1) Thedirector of the department of insurance, or hisor her designes;

(2) Twomembersof the Missouri senate appointed by the president protem of the
senate with no more than one from any political party;

(3) Twomember sof theMissouri houseof representativesappointed by thespeaker
of the house with no mor e than one member from any political party;

(4) One member who islicensed to practice medicine as a medical doctor who is
on alist of nomineessubmitted to thedirector by an organization representing Missouri's
medical society;

(5) One member who practices medicine as a doctor of osteopathy and whoison
a list of nominees submitted to the director by an organization representing Missouri
doctor s of osteopathy;

(6) Onemember whoisalicensed nursein Missouri and whoison alist submitted
to the director by an organization representing Missouri nur ses,

(7) Onemember whoisarepresentative of Missouri hospitalsand whoison alist
of nomineessubmitted tothedirector by an organization representing Missouri hospitals;
and

(8) One member whoisa physician and whoison alist submitted to the director
by an organization representing family physiciansin the state of Missouri.

3. Thedirector shall appoint the members of the board, other than the general
assembly members, no later than January 1, 2007. Once appointed, the board shall meet
at least quarterly, and shall submit itsfinal report and recommendations regarding the
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feasibility of a health carestabilization fund to the governor and the general assembly no
later than December 31, 2010. The board shall also submit annual interim reportsto the
general assembly regarding the status of its progress.

4. Theboard shall have the authority to convene conferences and hold hearings.
All conferences and hearings shall be held in accordance with chapter 610, RSMo.

5. Thedirector of the department of insurance shall provide and coordinate staff
and equipment servicesto the board to facilitate the board's duties.

6. Board member sshall receivenoadditional compensation but shall beédligiblefor
reimbur sement for expensesdirectly related to the performance of their duties.

7. The provisionsof this section shall expire December 31, 2010.

v



