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SECOND REGULAR SESSION

HOUSE BILL NO. 1435

93RD GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES JOHNSON (61) (Sponsor), BROWN (50), MEADOWS,
BAKER (25), MEINERS AND EL-AMIN (Co-sponsors).

Read 1st time January 18, 2006 and copies ordered printed.

STEPHEN S. DAVIS, Chief Clerk
3064L.01l

AN ACT

To repeal sections 610.122, 610.123, and 610.126, RSMo, and to enact in lieu thereof fifteen
new sections relating to expungement.

Be it enacted by the General Assembly of the state of Missouri, as follows:

SectionA. Sections610.122,610.123, and 610.126, RSMo, arerepeal ed and fifteen new
sections enacted in lieu thereof, to be known as sections 600.106, 610.122, 610.123, 610.126,
610.128, 610.130, 610.132, 610.134, 610.136, 610.138, 610.140, 610.142, 610.144, 610.146, and
610.148, to read as follows:

600.106. 1. Subject to appropriations the director of the office of state public
defender shall establish, maintain, and carry out an expungement program to provide
information to personseligibleto havetheir arrest or criminal history record information
ordered expunged or kept confidential.

2. The director of the office of state public defender shall develop brochures,
pamphlets, and other materialsin printed form. Thepamphletsand other materialsshall
include at a minimum the following infor mation:

(1) An explanation of the state's expungement process;

(2) Thecircumstances under which expungement may occur;

(3) Thearrests, municipal ordinance violations, and misdemeanors that may be
expunged;

(4) Thestepsnecessary toinitiate and complete the expungement process; and

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(5) Directionson how to contact the office of state public defender.

3. Thedirector of the office of state public defender shall:

(1) Establish and maintain a statewide toll-free number that a person may useto
receiveinformation or assistance concer ning the expungement or confidentiality of arrest
or conviction records and shall advertise thetoll-free number statewide;

(2) Develop an expungement information packet that may be sent to eligible
persons seeking expungement which may include, but is not limited to, a preprinted
expungement petition or petitionswith theinstructionson how to completethe petition or
petitionsand apamphlet containinginformation that would assist individualsthrough the
expungement process,

(3 Compile a statewide list of volunteer attorneys willing to assist eligible
individuals through the expungement process.

4. The provisions of this section shall be implemented only from funds
appropriated by the general assembly specifically for this purpose. The director of the
office of state public defender shall employ the necessary staff and adopt the necessary
rulesfor implementation of this section.

5. Any ruleor portion of arule, asthat term isdefined in section 536.010, RSM o,
that is created under the authority delegated in this section shall become effective only if
it complies with and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSMo. Thissection and chapter 536, RSM o, ar enonseverable
and if any of the power svested with the gener al assembly pur suant to chapter 536, RSMo,
toreview, to delay the effective date, or to disapprove and annul a rule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2005, shall beinvalid and void.

610.122. 1. Notwithstanding other provisions of law [to the contrary], any record of
arrest recorded pursuant to section 43.503, RSMo, except arecord of arrest for aviolation of
driving while intoxicated under section 577.010, RSMo, or driving with excessive blood
alcohol content under section 577.012, RSM o0, may be expunged if [the court determines that
the arrest was based on false information and] the following conditions exist:

(1) [Thereis no probable cause, at the time of the action to expunge, to believe the
individual committed the offense] The subject of the arrest was an adult or a juvenile
certified to be prosecuted as an adult;

(2) [No chargeswill be pursued as aresult of the arrest] The subject of thearrest was
arrested for or charged with a municipal ordinance violation or a misdemeanor offense;

(3) Thesubject of thearrest hasno prior or subsequent municipal ordinanceviolations
or misdemeanor or felony convictions,
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(4) The subject of the arrest was acquitted or released without being convicted,
regardless of whether the acquittal or release occurred before, on, or after the effective
date of thissection, and the subject of the arrest did not receive a suspended imposition of
sentence for the offense for which the arrest was made [or for any offense related to the arrest];
and

(5) Nocivil actionispending relating to the arrest or the records sought to be expunged.

2. Any stateor local law enforcement agency which isrequired to expunge arrest
records by a court order issued pursuant to sections 610.122 to 610.126 may charge the
petitioner a fee equivalent to the cost of processing any such order to expunge.

610.123. 1. Any person who wishes to have a record of arrest expunged pursuant to
section 610.122 may file a verified petition for expungement in the civil division of the circuit
court in the county of the arrest as provided in subsection 4 of this section. The petition shall
include the following information or shall be dismissed if the information is not given:

(1) The petitioner's:

(@ Full name;

(b) Sex;

() Race;

(d) Date of birth;

(e) Driver'slicense number;

(f) Socia Security number; and

(g) Addressat the time of the arrest;

(2) The offense charged against the petitioner;

(3) The date the petitioner was arrested,;

(4) The name of the county where the petitioner was arrested and if the arrest occurred
in amunicipality, the name of the municipality;

(5) The name of the agency that arrested the petitioner;

(6) The case number and court of the offense;

(7) Petitioner'sfingerprints on astandard fingerprint card at the time of filing a petition
to expunge a record that will be forwarded to the central repository for the sole purpose of
positively identifying the petitioner.

2. The petition shall name as defendants all law enforcement agencies, courts,
prosecuting and cir cuit attorneys, central state depositories of criminal records or others who
the petitioner hasreason to believe may possessthe records subject to expungement. Thecourt's
order shall not affect any person or entity not named as a defendant in the action.
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3. The court shall set a hearing on the matter no sooner than thirty days from the filing
of the petition and shall give reasonable notice of the hearing to each official or agency or other
entity named in the petition.

4. If the court findsthat the petitioner isentitled to expungement of any record that isthe
subject of the petition, it shall enter an order directing expungement. Upon granting of the order
of expungement, the records and files maintained in any administrative or court proceeding in
an associate or circuit division of the circuit court under this section shall be confidential and
only availableto the parties or by order of the court for good cause shown. A copy of the order
shall be provided to each agency identified in the petition pursuant to subsection 2 of thissection.

5. The supreme court shall promul gate rules establishing procedures for the handling of
casesfiled pursuant to the provisions of thissection and section 610.122. Such procedures shall
be similar to the procedures established in chapter 482, RSMo, for the handling of small claims.

610.126. 1. An expungement of an arrest record shall not reflect on the validity of the
arrest and shall not be construed to indicate alack of probable cause for the arrest.

2. Except as provided by sections 610.122 to 610.126, sections 610.128 to 610.136,
section 610.138, 610.140, and section 577.054, RSM o, the courts of this state shall have no
legal or equitable authority to close or expunge any arrest record.

3. The petitioner shall not bring any action subsequent to the expungement against any
person or agency relating to the arrest described in the expunged records.

610.128. Notwithstanding any other provision of law and except as provided in
section 610.132 any conviction for amunicipal ordinance violation or a misdemeanor and
any arrest that led totheconviction may be expunged and therecordsand filesmaintained
in any administrative or court proceeding in a municipal, associate, or circuit division of
the circuit court ordered to be kept confidential and only available to the parties or by
order of the court for good cause shown if the following conditions exist:

(1) Theperson wasconvicted of amunicipal ordinanceviolation or amisdemeanor
or received a suspended imposition of sentence for a misdemeanor;

(2) Thesubject of thearrest and conviction or suspended imposition of sentencehas
no prior or subsequent felony convictions,

(3) At least fiveyearshaveelapsed sincetheconviction or suspended imposition of
sentenceor term of any sentence, probation or parole, or supervision, if any, whichever is
thelast in time.

610.130. When multiple offenses are petitioned to be expunged under sections
610.128 t0 610.136 therequirements of section 610.128 each apply. Ininstancesin which
mor e than one waiting period is applicable under section 610.128 the longer applicable
period applies, and the requirements of section 610.128 shall be consider ed met when the
petition is filed after the passage of the longer applicable waiting period. That period
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commences on the date of the completion of the last sentence or the end of supervision,
probation, or parole, whichever islast in time.

610.132. The following offenses may be expunged and the records and files
maintained in any administrativeor court proceedingin amunicipal, associate, or circuit
division of thecir cuit court order ed tobekept confidential and only availabletotheparties
or by order of the court for good cause shown:

(1) All municipal ordinanceviolationsand misdemeanor swith the exception of the
following:

(@ Driving while intoxicated under section 577.010, RSMo, and driving with
excessive blood alcohol content under section 577.012, RSMo, or any similar provision of
alocal ordinance;

(b) Misdemeanor offenses under chapters 566, 567, 568, and 573, RSM o, except
prostitution under section 567.020, RSM o, or any similar provision of alocal ordinance;

(2) Violent misdemeanorswhich includes any misdemeanor offenseinvolving the
threat or use of force or any similar provision of alocal ordinance;

(3) Animal neglect under section 578.009, RSM o, and animal abuse under section
578.010, RSMo, or any similar provision of alocal ordinance;

(4) Violation of afull order of protection or an ex parteorder of protection under
section 455.085, RSM o, and violation of a full order of protection or an ex parte order of
protection under section 455.538, RSMo, or any similar provision of alocal ordinance;

(5) Any offense or attempted offense that would subject a person to registration
under section 589.400, RSMo.

610.134. 1. Any person who wishes to have a municipal ordinance violation or
misdemeanor conviction and the arrest that led to it expunged under sections 610.128 to
610.136 may fileaverified petition for expungement in thecivil division of thecircuit court
inthecounty of thearrest. Thepetition shall includethefollowinginformation or shall be
dismissed if the information isnot given:

(1) Thepetitioner's:

(& Full name;

(b) Sex;

() Race;

(d) Dateof birth;

(e) Social Security number;

(f) Addressat thetime of thearrest or arrests;, and

(g) Current address;

(2) Theoffense or offenses charged against the petitioner;

(3) Thedateor datesthe petitioner was arrested;
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(4) Thenameof thecounty or countieswher ethepetitioner wasarrested and if the
arrest or arrestsoccurredinamunicipality or municipalities, thenameof themunicipality
or municipalities;

(5) Thename of the agency or agenciesthat arrested the petitioner;

(6) Thecasenumber or casenumbersand court or courtsof theoffenseor offenses;

(7) Petitioner'sfingerprintson a standard fingerprint card at the time of filing a
petition to expunge a record that will be forwarded to the central repository for the sole
purpose of positively identifying the petitioner.

2. During the pendency of the proceeding the petitioner shall promptly notify the
clerk of court of any change of address.

3. The petition shall name as defendants all law enforcement agencies, courts,
prosecuting or circuit attorneys, central state depositories of criminal records or others
who the petitioner hasreason to believe may possess the recor ds subject to expungement.
The court's order shall not affect any person or entity not named as a defendant in the
action.

4. Thecourt shall set a hearing on thematter not sooner than ninety daysfrom the
filing of the petition and shall give reasonable notice of the hearing to each official or
agency or other entity named in the petition.

5. Unless one or more of the defendants files an objection to the expungement
within ninety days of the date of the notice the court shall enter an order expunging the
petitioner'srecordssolongasall thecriterialisted in sections610.128t0 610.132 have been
met.

6. If an objection isfiled, the court shall set a date for a hearing and notify the
petitioner and thedefendantson whom the notice hasbeen served, and shall hear evidence
on whether the expungement of the records should or should not be granted, and shall
makea deter mination on whether toissuean order of expungement based on theevidence
presented at the hearing.

7. Ifthecourt findsthat thepetitioner isentitled to expungement of any record that
isthesubject of thepetition, it shall enter an order directing expungement. Upon granting
of the order of expungement, the records and files maintained in any administrative or
court proceedingin amunicipal, associate, or circuit division of thecircuit court under this
section shall be confidential and only availableto the partiesor by order of the court for
good causeshown. A copy of theorder shall beprovided tothe petitioner and each agency
identified in the petition under subsection 3 of this section.

8. The supreme court shall promulgate rules establishing procedures for the
handling of cases filed under the provisions of sections 610.128 to 610.136. Such
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procedures shall be similar to the procedures established in chapter 482, RSMo, for the
handling of small claims.

9. Notwithstanding any other provision of law and subject to the approval of the
presiding judge of the circuit, the circuit clerk may charge a fee equivalent to the cost
associated with the expungement by the clerk.

610.136. Upon acquittal, release without a conviction, being given a suspended
imposition of sentence, or being convicted of a municipal ordinance violation or a
misdemeanor subject to expungement under section 610.132, the per son shall beinformed
by the court of theright to have the records expunged.

610.138. 1. Whenever a per son who has been convicted of an offenseisgranted a
pardon by the gover nor which specifically authorizes expungement, such person may file
averified petition for expungement in the civil division of the circuit court in the county
of thearrest.

2. Thepetition shall includethefollowing information or shall be dismissed if the
information is not given:

(1) Thepetitioner's:

(& Full name;

(b) Sex;

() Race;

(d) Dateof birth;

(e) Social Security number;

(f) Addressat thetime of thearrest or arrests, and

(g) Current address;

(2) Theoffenseor offensescharged against the petitioner which wer e pardoned by
the governor;

(3) Thedateor datesthe petitioner was arrested;

(4) Thenameof thecounty or countieswherethe petitioner wasarrested and if the
arrest or arrestsoccurredinamunicipality or municipalities, thenameof themunicipality
or municipalities;

(5 Thename of the agency or agenciesthat arrested the petitioner;

(6) Thecasenumber or casenumbersand court or courtsof theoffenseor offenses;

(7) Petitioner'sfingerprintson a standard fingerprint card at the time of filing a
petition to expunge a record that will be forwarded to the central repository for the sole
purpose of positively identifying the petitioner;

(8) The date or dates of the pardon or pardons which specifically authorize
expungement.
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3. Duringthe pendency of the proceeding the petitioner shall promptly notify the
clerk of court of any change of address.

4. The petition shall name as defendants all law enforcement agencies, courts,
prosecuting or circuit attorneys, central state depositories of criminal records or others
who the petitioner hasreason to believe may possess the recor ds subject to expungement.
The court's order shall not affect any person or entity not named as a defendant in the
action.

5. Thecourt shall set ahearing on thematter not sooner than ninety daysfrom the
filing of the petition and shall give reasonable notice of the hearing to each official or
agency or other entity named in the petition.

6. Unless one or more of the defendants files an objection to the expungement
within ninety days of the date of the notice the court shall enter an order expunging the
petitioner'srecords so long asthe requirements of this section have been met.

7. If an objection isfiled, the court shall set a date for a hearing and notify the
petitioner and thedefendantson whom the notice hasbeen served, and shall hear evidence
on whether the expungement of the records should or should not be granted, and shall
makea deter mination on whether toissuean order of expungement based on theevidence
presented at the hearing.

8. Ifthecourt findsthat thepetitioner isentitled to expungement of any record that
isthesubject of the petition, it shall enter an order directing expungement. Upon granting
of the order of expungement, the records and files maintained in any administrative or
court proceedingin amunicipal, associate, or circuit division of thecir cuit court under this
section shall be confidential and only availableto the parties or by order of the court for
good causeshown. A copy of theorder shall beprovided tothe petitioner and each agency
identified in the petition under subsection 3 of this section.

9. The supreme court shall promulgate rules establishing procedures for the
handling of cases filed under the provisions of this section. Such procedures shall be
similar to the procedures established in chapter 482, RSMo, for the handling of small
claims.

10. Notwithstanding any other provision of law and subject to the approval of the
presiding judge of the circuit, the circuit clerk may charge a fee equivalent to the cost
associated with the expungement by the clerk.

610.140. 1. Whenever a person hasbeen convicted of a misdemeanor or felony or
of aviolation of a municipal ordinance, in the name of a person whose identity he or she
has stolen or otherwise come into possession of, the aggrieved person from whom the
identity was stolen or otherwise obtained without authorization, upon learning of the
per son having been arrested using hisor her identity, may fileaverified petition in thecivil
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expunged from all arrest and conviction records.

2. Thepetition shall includethefollowing information or shall be dismissed if the
information is not given:

(1) The petitioner's:

(&) Full name;

(b) Sex;

() Race;

(d) Dateof birth;

(e) Social Security number;

(f) Current address,

(g) Addressat thetimeof the arrest;

(2) Theoffenseor offenseschar ged against thepetitioner which wer ereally offenses
committed by the person who stole or otherwise obtained without authorization the
identity of the petitioner;

(3) The date or dates the person who stole or otherwise obtained without
authorization theidentity of the petitioner was arrested;

(4) The name of the county or counties where the person who stole or otherwise
obtained without authorization theidentity of the petitioner wasarrested and if thearrest
or arrests occurred in a municipality or municipalities, the name of the municipality or
municipalities;

(5) The name of the agency or agencies that arrested the person who stole or
otherwise obtained without authorization theidentity of the petitioner;

(6) Thecasenumber or casenumbersand court or courtsof theoffenseor offenses;

(7) Petitioner'sfingerprintson a standard fingerprint card at the time of filing a
petition to expunge a record that will be forwarded to the central repository for the sole
purpose of positively identifying the petitioner;

(8 Thetruefull name, if known, of the person who stole or otherwise obtained
without authorization the petitioner'sidentity.

3. Duringthe pendency of the proceeding the petitioner shall promptly notify the
clerk of court of any change of address.

4. The petition shall name as defendants all law enforcement agencies, courts,
prosecuting or circuit attorneys, central state depositories of criminal records or others
who the petitioner hasreason to believe may possessthe recor ds subject to expungement.
The court's order shall not affect any person or entity not named as a defendant in the
action.
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5. Thecourt shall set a hearing on the matter not sooner than ninety daysfrom the
filing of the petition and shall give reasonable notice of the hearing to each official or
agency or other entity named in the petition.

6. Unless one or more of the defendants files an objection to the expungement
within ninety days of the date of the notice the court shall enter an order expunging the
arrest record and convictionrecord, if any, and all official recordsof theper sonsor entities
named in subsection 4 of this section by removing the petitioner's name from all such
recordsin connection with thearrest and conviction, if any, and by insertingin therecords
the name of thereal offender, if known or ascertainable, in lieu of the petitioner's name,
so long astherequirements of this section have been met.

7. If an objection isfiled, the court shall set a date for a hearing and notify the
petitioner and thedefendantson whom thenotice hasbeen served, and shall hear evidence
on whether the expungement of the records should or should not be granted, and shall
make a deter mination on whether to issue an expungement order based on the evidence
presented at the hearing.

8. Ifthecourt findsthat thepetitioner isentitled to expungement of any record that
isthesubject of thepetition, it shall enter an order directing expungement. Upon granting
of the order of expungement, the records and files maintained in any administrative or
court proceedingin amunicipal, associate, or circuit division of thecircuit court under this
section shall be corrected by deleting the name of the petitioner and inserting the name of
thereal offender, if known or ascertainable, in lieu of the petitioner'sname. A copy of the
order shall be provided to the petitioner and each agency identified in the petition under
subsection 4 of this section.

9. The supreme court shall promulgate rules establishing procedures for the
handling of cases filed under the provisions of this section. Such procedures shall be
similar to the procedures established in chapter 482, RSMo, for the handling of small
claims.

10. Notwithstanding any other provision of law and subject to theapproval of the
presiding judge of the circuit, the circuit clerk may charge a fee equivalent to the cost
associated with the expungement by the clerk.

11. Nothing in this section shall limit any law enfor cement agency, the attorney
general, or prosecutingor circuit attorneysfromlistingunder theoffender'snamethefalse
names he or she has used.

610.142. Whenever aper son hasbeen convicted of any sexual offenseunder chapter
566, RSM o, or of violating section 568.020, RSM o, when the offenseinvolved the offender
having sexual intercourse or deviate sexual intercourse with the victim, or of violating
subdivision (2) of subsection 1 of section 568.045, RSMo, the victim of that offense may
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request that theprosecutingor circuit attor ney of thecounty in which the offenseoccurred
file a verified petition in the civil division of the circuit court where the person was
convicted requesting a court order to make confidential the records of the trial court
concerning that offense. However, therecords of the arresting authority, prosecuting or
circuit attorney, and the central state depositoriesof criminal recordsor otherswho may
possess the records shall not be expunged or made confidential.

610.144. 1. Notwithstanding any of the provisions of sections 610.128 to 610.142
all recordsordered to be kept confidential are subject to inspection and use by the court
and inspection and useby law enfor cement agencies, theattor ney gener al, and pr osecuting
or circuit attorneysin carrying out the duties of their offices.

2. Nothing in sections 610.128 to 610.142 shall prevent the department of
corrections or the board of probation and parole from maintaining all records of any
person who is committed to the department of corrections or admitted to probation or
parole.

610.146. No order issued under the expungement provisions of sections 610.128to
610.142 shall becomefinal for purposes of appeal until thirty daysafter noticeisreceived
by all persons, agencies, and entities named as defendantsin the petition.

610.148. 1. Except with respect to law enfor cement agencies, the attor ney general,
prosecutingor circuit attor neys, thedepartment of corrections, and theboar d of probation
and parole, arecord ordered to be expunged or kept confidential may not be considered
by any privateor public entity in employment matters, certification, licensing, revocation
of certification or licensure, or registration. Applicationsfor employment must contain
specific language which statesthat the applicant is not obligated to disclose expunged or
confidential records of arrest or conviction. Employers may not ask if an applicant has
had records expunged or ordered to be kept confidential.

2. A person whoserecordshave been ordered expunged or kept confidential isnot
entitled to remission of any fines, costs, or other money paid as a consequence of the
expungement or confidentiality. Theprovisionsof sections610.128t0610.142 do not affect
theright of thevictim of acrimeto prosecuteor defend acivil action for damages. Per sons
engaged in civil litigation involving criminal recor dsthat have been expunged or ordered
kept confidential may petition the court to open the records for the limited purpose of
using them in the cause of litigation.
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