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SECOND REGULAR SESSION

HOUSE BILL NO. 1626

93RD GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES YATES (Sponsor) AND COOPER (120) (Co-sponsor).
Read 1st time February 2, 2006 and copies ordered printed.

STEPHEN S. DAVIS, Chief Clerk
4710L.011

AN ACT

To repeal sections 407.1200, 407.1203, 407.1206, 407.1209, 407.1212, 407.1215, 407.1218,
407.1221,407.1224, 407.1225, and 407.1227, RSMo, and to enact inlieu thereof twenty-
two new sections relating to service contracts, with an effective date.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 407.1200, 407.1203, 407.1206, 407.1209, 407.1212, 407.1215,
407.1218, 407.1221, 407.1224, 407.1225, and 407.1227, RSMo, are repeaed and twenty-two
new sections enacted in lieu thereof, to be known as sections 385.200, 385.201, 385.202,
385.203, 385.204, 385.205, 385.206, 385.207, 385.210, 385.211, 385.212, 385.300, 385.301,
385.302, 385.303, 385.304, 385.305, 385.306, 385.307, 385.310, 385.311, and 385.312, to read
asfollows:

385.200. Asused in sections 385.200 to 385.212, the following terms shall mean:

(1) "Administrator" , the person, other than a provider, whoisresponsiblefor the
administration of the service contracts or the service contracts plan, or for any filings
required by sections 385.200 to 385.211,

(2) " Consumer™ , anatural person who buys, other than for purposesof resale, any
tangible personal property that isdistributed in commerce and that isnormally used for
personal, family, or household purposes and not for business or research purposes;

(3) "Dealers', any motor vehicle dealer or boat dealer licensed or required to be
licensed under the provisions of sections 301.550 to 301.573, RSMo;

(4) "Director", thedirector of the department of insurance;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(5) " Fronting company", adealer that authorizes a third-party administrator or
provider to useitsnameor businessto evade or circumvent a sale, an offer for sale, or a
solicitation of a sale of a service contract to a consumer;

(6) "Maintenance agreement”, a contract of limited duration that provides for
scheduled maintenance only;

(7) "Manufacturer", a person that:

(@) Manufacturesor producesthe property and sellsthe property under its own
name or label;

(b) Isawholly owned subsidiary of the per son who manufacturesor producesthe
property;

(c) Is a corporation which owns one hundred percent of the person who
manufactures or producesthe property;

(d) Doesnot manufactureor producethe property, but the property issold under
itstrade nameor label;

(e) Manufacturesor producestheproperty and thepropertyissold under thetrade
name or label of another person; or

(f) Doesnot manufacture or produce the property but, under a written contract,
licensesthe use of itstrade name or label to another person that sellsthe property under
the licensor'strade name or label;

(8) " Mechanical breakdown insurance", apolicy, contract, or agreement issued by
anauthorized insurer that providesfor therepair, replacement, or maintenanceof amotor
vehicle or indemnification for repair, replacement, or service, for the operational or
structural failureof amotor vehicledueto adefect in materials, workmanship, or normal
wear and tear;

(9) "Motor vehicleextended servicecontract" or " servicecontract”, a contract or
agreement for a separately stated consideration or for a specific duration to perform the
repair, replacement, or maintenance of a motor vehicle or indemnification for repair,
replacement, or maintenance, for the operational or structural failure dueto a defect in
materials, workmanship, or normal wear and tear, with or without additional provision
for incidental payment of indemnity under limited circumstances, including, but not
limited to, towing, rental, and emergency road service, but does not include mechanical
breakdown insurance or maintenance agr eements,

(10) " Nonoriginal manufacturer'sparts’, replacement partsnot madefor or by the
original manufacturer of the property, commonly referred to as after market parts;
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(11) "Person", an individual, partnership, corporation, incorporated or
unincor porated association, joint stock company, reciprocal, syndicate, or any similar
entity or combination of certain entitiesactingin concert;

(12) "Premium", the consideration paid to an insurer for a reimbursement
insurance policy;

(13) " Provider" , aperson whoadministers, issues, makes, provides, sélls, or offers
amotor vehicle extended service contract, or whoiscontractually obligated to the service
contract holder under the terms of a motor vehicle extended service contract, such as
sellers, administrators, and other intermediaries;

(14) "Provider fee", the consideration paid for a motor vehicle extended service
contract by a service contract holder;

(15) " Reimbursement insurancepolicy" , apolicy of insuranceissued toaprovider
and under which theinsurer agrees, for the benefit of the motor vehicle extended service
contract holders, todischargeall of theobligationsand liabilitiesof theprovider under the
termsof themotor vehicleextended servicecontract in theevent of nonperformanceby the
provider; all obligations and liabilities include, but are not limited to, failure of the
provider to perform under the motor vehicle extended service contract and thereturn of
unear ned provider feein theevent of theprovider'sunwillingnessor inability toreimburse
the unearned provider feein the event of termination of a motor vehicle extended service
contract;

(16) " Servicecontract holder™ or " contract holder" , aperson whoisthepurchaser
or holder of amotor vehicle extended service contract;

(17) "Warranty" ,awarranty madesolely by themanufacturer, importer, or seller
of theproperty or serviceswithout char ge, that isnot negotiated or separated fromthesale
of the product and isincidental to the sale of the product, that guaranteesindemnity for
defective parts, mechanical or electrical breakdown, labor or other remedial measures,
such asrepair or replacement of the property or repetition of services.

385.201. 1. Motor vehicle extended service contracts shall not be issued, sold, or
offered for salein thisstate unlessthe administrator or its designee has:

(1) Provided a receipt for the purchase of the motor vehicle extended service
contract to the contract holder at the date of purchase;

(2) Provided a copy of the motor vehicle extended service contract to the service
contract holder within a reasonable period of time from the date of purchase; and

(3) Complied with the provisions of sections 385.200 to 385.212.
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2. All administratorsof motor vehicle extended service contractssold in this state
shall filearegistration with thedirector on aform, at afeeand at afrequency prescribed
by the director.

3. In order to assure the faithful performance of a provider's obligations to its
contract holders, each provider whoiscontractually obligated to provide serviceunder a
motor vehicle extended service contract shall:

(1) Insureall motor vehicle extended service contracts under a reimbursement
insurance policy issued by an insurer authorized to transact insurancein this state; or

(2) Maintain afunded reserveaccount for itsobligation under itscontractsissued
and outstanding in this state. The reserves shall not be less than forty percent of gross
consider ation received, less claims paid, on the sale of the motor vehicle extended service
contract for all in-forcecontracts. Thereserveaccount shall besubject toexamination and
review by thedirector; and the provider shall placein trust with thedirector, afinancial
security deposit, having a value of not less than five percent of the gross consideration
received, lessclaimspaid, on the sale of themotor vehicle extended service contract for all
motor vehicle extended servicecontractsissued and in force, but not lessthan twenty-five
thousand dollars, consisting of one of the following:

(@) A surety bond issued by an authorized surety;

(b) Securitiesof thetype€ligiblefor deposit by authorized insurersin this state;

(c) Cash;

(d) A letter of credit issued by a qualified financial institution; or

(e) Another form of security prescribed by regulationsissued by the director; or

(3) Maintain anet worth of onehundred million dollars; and upon request, provide
the director with a copy of the providers or, if the provider's financial statements are
consolidated with those of its parent company, the provider's parent company's most
recent form 10-K filed with the Securities and Exchange Commission within the last
calendar year, or if the company does not file with the Securities and Exchange
Commission, acopy of thecompany'saudited financial statements, which show anet worth
of the provider or its parent company of at least one hundred million dollars. If the
provider's parent company'sform 10-K or audited financial statementsare filed to meet
the provider's financial stability requirement, then the parent company shall agree to
guar anteetheobligationsof theobligor relatingtomotor vehicleextended servicecontracts
sold by the provider in this state.

4. Provider feescollected on motor vehicle extended service contracts shall not be
subject topremiumtaxes. Premiumsfor reimbur sement insurancepoliciesshall besubject
to the applicable premium taxes.
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5. Except for theregistration requirement in subsection 2 of this section, persons
marketing, selling, or offeringtosell motor vehicleextended servicecontractsfor providers
that comply with sections 385.200 to 385.212 are exempt from this state's licensing
requirements.

6. Providerscomplying with the provisions of sections 385.200 to 385.212 are not
required to comply with other provisions of chapter 374 or 375, RSMo, or any other
provisions gover ning insurance companies, except as specifically provided.

385.202. Reimbur sement insurancepoliciesinsuring motor vehicleextended service
contractsissued, sold, or offered for salein thisstate shall conspicuoudly statethat, upon
failure of the provider to perform under the contract, such as failure to return the
unear ned provider fee, theinsurer that issued thepolicy shall pay on behalf of theprovider
any sums the provider islegally obligated to pay or shall provide the service which the
provider islegally obligated to perfor m accor dingtotheprovider'scontractual obligations
under the motor vehicle extended service contract issued or sold by the provider.

385.203. 1. No person, other than a dealer, shall sell, offer for sale, or solicit the
sale of a service contract to a consumer .

2. No administrator or provider shall use a dealer asa fronting company, and no
dealer shall act asa fronting company.

3. Motor vehicle extended service contractsissued, sold, or offered for salein this
state shall bewritten in clear, under standable language, and the entire contract shall be
printed or typed in easy to read ten-point type or larger and conspicuously disclose the
requirementsin this section, as applicable.

4. Motor vehicle extended service contracts insured under a reimbursement
insurance policy under subsection 3 of section 385.201 shall contain a statement in
substantially thefollowing form: " Obligationsof the provider under thisservice contract
areguaranteed under a service contract reimbursement insurancepolicy. If theprovider
failstopay or provideserviceon aclaim within sixty daysafter proof of losshasbeen filed,
the contract holder isentitled to make a claim directly against the insurance company.”.
A claim against theprovider shall alsoincludeaclaim for return of theunearned provider
fee. Themotor vehicle extended service contract shall also conspicuoudy state the name
and address of theinsurer.

5. Motor vehicle extended service contracts not insured under a reimbursement
insurance policy under subsection 3 of section 385.201 shall contain a statement in
substantially thefollowing form: " Obligationsof the provider under thisservice contract
are backed only by the full, faith, and credit of the provider (issuer) and are not
guar anteed under a service contract reimbur sement insurance policy.”. A claim against
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theprovider shall alsoincludeaclaimfor return of theunearned provider fee. Themotor
vehicle extended service contract shall also conspicuoudly state the name and addr ess of
the provider.

6. Motor vehicle extended service contracts shall identify any administrator, the
provider obligated to perform the service under the contract, the motor vehicle extended
service contract seller, and the service contract holder to the extent that the name and
address of the service contract holder has been furnished by the service contract holder.

7. Motor vehicle extended service contracts shall conspicuously state the total
purchase price and the termsunder which the motor vehicle extended service contract is
sold. The purchase priceisnot required to be preprinted on the motor vehicle extended
service contract and may benegotiated at thetime of salewith the service contract holder.

8. If prior approval of repair work isrequired, themotor vehicle extended service
contracts shall conspicuously state the procedure for obtaining prior approval and for
making a claim, including atoll-freetelephonenumber for claim serviceand a procedure
for obtaining emergency repairs performed outside the normal business hours.

9. Motor vehicle extended service contracts shall conspicuously statethe existence
of any deductible amount.

10. Motor vehicle extended service contracts shall specify the merchandise and
servicesto be provided and any limitations, exceptions, and exclusions.

11. Motor vehicle extended service contracts shall state the condition upon which
the use of nonoriginal manufacturer's parts or substitute service may be allowed.
Conditions stated shall comply with applicable state and federal law.

12. Motor vehicle extended service contracts shall state any terms, restrictions, or
conditions gover ning the transfer ability of the motor vehicle extended service contract.

13. Motor vehicle extended service contracts shall state the terms, restrictions, or
conditions governing termination of the service contract by the service contract holder.
Theprovider of the motor vehicle extended service contract shall mail awritten noticeto
the contract holder within fifteen days of the date of termination.

14. Motor vehicleextended servicecontractsshall requireevery provider to per mit
the service contract holder to return the contract within at least twenty business days of
thedateof mailing of themotor vehicleextended servicecontract or within at least ten days
if the service contract is delivered at the time of sale or within a longer time period
permitted under thecontract. If noclaim hasbeen madeunder the contract, the contract
isvoid and the provider shall refund to the contract holder the full purchase price of the
contract. A ten percent penalty per month shall be added to a refund that is not paid
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within thirty daysof return of the contract totheprovider. Theapplicablefree-look time
periods on service contracts shall only apply to the original service contract purchaser.

15. Motor vehicle extended service contracts shall set forth all the obligationsand
duties of the service contract holder, such as the duty to protect against any further
damage and therequirement for certain service and maintenance.

16. Motor vehicle extended service contracts shall clearly statewhether or not the
servicecontract providesfor or excludesconsequential damagesor preexisting conditions.

385.204. 1. A provider shall not usein its name the words of insurance, casualty,
guaranty, surety, mutual, or any other words descriptive of the insurance, casualty,
guaranty, or surety business, or a name deceptively similar to the name or description of
any insurance or surety corporation, or any other provider. Thissection shall not apply
toacompany that wasusing any of theprohibited languagein itsnameprior to August 28,
2006. However, acompany using the prohibited languagein itsname shall conspicuously
disclose in its motor vehicle extended service contract the following statement: " This
agreement isnot an insurance contract.” .

2. A provider or itsrepresentative shall not in its motor vehicle extended service
contracts or literature make, permit, or cause to be made any false or misleading
statement, or deliberately omit any material statement that would beconsider ed misleading
if omitted, in connection with the sale, offer to sell, or advertisement of a motor vehicle
extended service contract.

3. A person, such as a bank, savings and loan association, lending institution, or
manufacturer or seller of any product, shall not requirethe purchase of a service contract
asa condition of aloan or a condition for the sale of any property.

385.205. 1. An administrator, provider, or other intermediary shall keep accurate
accounts, books, and records concerning transactions regulated by sections 385.200 to
385.212.

2. An administrator's, provider's, or other intermediary's accounts, books, and
recordsshall include:

(1) Copiesof each type of motor vehicle extended service contract issued;

(2) The name and address of each service holder to the extent that the name and
address have been furnished by the service contract holder;

(3) Alist of theprovider locationswhere motor vehicle extended service contracts
aremarketed, sold, or offered for sale; and

(4) Claimsfileswhich shall contain at least the dates, amounts, and description of
all receipts, claims, and expenditures related to the motor vehicle extended service
contracts.



H.B. 1626 8

14
15
16
17
18
19
20
21
22
23
24
25
26
27

o b~ wWN

0O NO Ol WDN

© 00N Ok~ WN

3. Except as provided in this section, an administrator shall retain all records
pertaining to each motor vehicle extended service contract holder for at least threeyears
after the specified period of coverage has expired.

4. Anadministrator, provider, or other intermediary may keep all recordsrequired
under sections 385.200 to 385.212 on a computer disk or other similar technology. If an
administrator, provider, or other intermediary maintainsrecordsin other than hard copy,
records shall be accessible from a computer terminal available to the director and be
capable of duplication to legible hard copy.

5. Anadministrator, provider, or other inter mediary discontinuingbusinessinthis
state shall maintain itsrecordsuntil it furnishesthedirector satisfactory proof that it has
discharged all obligationsto contract holdersin this state.

6. An administrator, provider, or other intermediary shall make all accounts,
books, and recor ds concer ning transactions regulated under sections 385.200 to 385.212
or other pertinent laws available to the director upon request.

385.206. Asapplicable, an insurer that issued a reimbursement insurance policy
shall not terminate the policy until notice of termination, in a form and time frame
prescribed by thedirector, hasbeen mailed or delivered tothedirector. Thetermination
of areimbursement insurance policy shall not reducetheissuer'sresponsibility for motor
vehicleextended servicecontractsissued by providersprior tothedateof thetermination.

385.207. 1. Providersareconsidered to bethe agent of theinsurer that issued the
reimbursement insurance policy. In caseswhereaprovider isacting asan administrator
and enlistsother providers, theprovider actingastheadministrator shall notify theinsurer
of the existence and identities of the other providers.

2. Theprovisionsof sections 385.200 to 385.212 shall not prevent or limit theright
of an insurer which issued a reimbur sement insurance policy to seek indemnification or
subrogation against aprovider if theinsurer paysor isobligated topay theservicecontract
holder sumsthat the provider was obligated or under contractual agreement.

385.210. 1. Thedirector may conduct investigationsor examinationsof providers,
administrators, insurers, or other personsto enfor ce the provisions of sections 385.200to
385.212 and protect service contract holdersin this state.

2. If thedirector determinesthat a person has engaged, isengaging, or isabout to
engagein aviolation of sections385.200t0385.212 or aruleadopted or order issued under
thereto, or that aperson hasmaterially aided, ismaterially aiding, or isabout tomaterially
aid an act, practice, omission, or course of business constituting a violation of sections
385.200t0 385.212 or aruleadopted or order issued under thereto, thedirector may issue
such administrativeor der sasauthorized under section 374.046, RSMo. A violation of any
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of these sectionsis alevel two violation, consisting of a one thousand dollar finefor each
violation, up toan aggregatecivil penalty or forfeitureof fifty thousand dollarsper annum
for multiple violations.

3. If thedirector believes that a person has engaged, is engaging, or is about to
engagein aviolation of sections385.200t0385.212 or aruleadopted or order issued under
thereto, or that aperson hasmaterially aided, ismaterially aiding, or isabout tomaterially
aid an act, practice, omission, or course of business constituting a violation of sections
385.200 to 385.212 or a rule adopted or order issued under thereto, the director may
maintain a civil action for the following relief:

(1) Issueapermanent or temporary injunction, restraining order, or declaratory
judgment;

(2) Order other appropriate or ancillary relief, which may include:

(&) An asset freeze, accounting, writ of attachment, writ of general or specific
execution, and appointment of a receiver or conservator, which may bethedirector, for
the defendant or the defendant’s assets;

(b) Ordering thedirector to take charge and control of a defendant's property,
including accountsin a depository institution, rents, and profits; to collect debts; and to
acquire and dispose of property;

(c) Imposing acivil penalty or forfeiture;

(d) Upon showing financial loss, injury, or harm to identifiable consumers,
imposing an order of restitution or disgorgement directed to a per son who hasengaged in
an act, practice, omission, or cour se of businessin violation of thelawsor rulesrelatingto
insurance;

(e) Orderingthe payment of prejudgment and post-judgment inter est;

(f) Orderingreasonable costs of investigation and prosecution; and

(g) Orderingthe payment to theinsurance dedicated fund an additional amount
equal toten percent of thetotal restitution or disgorgement ordered, or such other amount
asawar ded by thecourt, which shall beappropriated to an insurance consumer education
program administered by thedirector; or

(3) Order such other relief asthe court considersnecessary or appropriate.

A violation of any of these sectionsis a level two violation, consisting of a one thousand
dollar finefor each violation, up toan aggr egatecivil penalty or forfeitureof fifty thousand
dollarsper annum for multiple violations.

4. Theenforcement authority of thedirector under thissectioniscumulativetoany
other statutory authority of the director.
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385.211. Thedirector may promulgaterulestoimplement theprovisionsof sections
385.200t0385.212. Any ruleor portion of arule, asthat term isdefined in section 536.010,
RSMo, that is created under the authority delegated in this section shall become effective
only if it complieswith and is subject to all of the provisions of chapter 536, RSMo, and,
if applicable, section 536.028, RSMo. This section and chapter 536, RSMo, are
nonsever ableand if any of thepower svested with thegener al assembly under chapter 536,
RSMo, to review, to delay the effective date, or to disapprove and annul a rule are
subsequently held unconstitutional, then the grant of rulemaking authority and any rule
proposed or adopted after August 28, 2006, shall be invalid and void.

385.212. 1. The provisionsof sections 385.200 to 385.212 shall not apply to:

(1) Warranties;

(2) Maintenance agreements,

(3) Commercial transactions; and

(4) Servicecontractssold or offered for saleto personsother than consumers.

2. Manufacturer'scontractson themanufactur er'sproductsneed only comply with
the provisions of sections 385.203, 385.204, and 385.210.

385.300. Asused in sections 385.300 to 385.312, the following terms shall mean:

(1) "Administrator" , the person, other than a provider, whoisresponsiblefor the
handling and adjudication of claimsunder the product service agreement;

(2) " Consumer", anatural person who buys, other than for the purposesof resale
any tangible personal property that isdistributed in commer ce and that isnormally used
for personal, family, or household purposes and not for business or research purposes;

(3) Director", thedirector of the department of insurance;

(4) "Maintenance agreement”, a contract of limited duration that provides for
scheduled maintenance only;

(5) "Manufacturer", a person that:

(@) Manufacturesor producesthe property and sells the property under its own
name or label;

(b) Isawholly owned subsidiary of the per son who manufacturesor producesthe
property;

(c) Is a corporation which owns one hundred percent of the person who
manufactures or producesthe property;

(d) Doesnot manufactureor producethe property, but the property issold under
itstrade name labdl;

(e) Manufacturesor producestheproperty and thepropertyissold under thetrade
name or label of another person; or
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(f) Doesnot manufacture or produce the property but, under a written contract,
licensesthe use of itstrade name or label to another person that sellsthe property under
the licensor'strade name or label;

(6) " Nonoriginal manufacturer'sparts’, replacement partsnot madefor or by the
original manufacturer of the property, commonly referred to asafter market parts;

(7) "Person", an individual, partnership, corporation, incorporated or
unincor porated association, joint stock company, reciprocal, syndicate, or any similar
entity or combination of certain entities acting in concert;

(8 "Premium", the consideration paid to an insurer for a reimbursement
insurance policy;

(9) " Product service agreement”, a contract or agreement for a specific duration
and consideration to perform the repair, replacement, or maintenance of property, or
indemnification for repair, replacement, or maintenance, for theoperational or structural
failure due to a defect in materials, workmanship, or normal wear and tear, with or
without additional provisions for incidental payment of indemnity under limited
circumstances, including, but not limited to, unavailability of parts, obsolescence, food
spoilage, rental, and shipping. Product service agreements may provide for the repair,
replacement, or maintenance of property for damage resulting from power surges and
accidental damage;

(10) " Property", all formsof property except for real property or motor vehicles;

(11) "Provider", a person who issues, makes, or directly underwrites a product
serviceagreement, or iscontractually obligated to the service agreement holder under the
terms of the product service agreement;

(12) " Provider fee" , theconsider ation paid for aproduct serviceagreement, if any,
by a service agreement holder;

(13) " Reimbursement insurancepolicy" , apolicy of insuranceissued toaprovider
to either provide reimbursement to the provider under the terms of the insured service
agreement issued or sold by theprovider, or alter natively, in the event of nonperformance
by theprovider, to pay the product service agreement holder on behalf of the provider all
cover ed contractual obligationsincurred by the provider under the terms of the insured
service agreement issued or sold by the provider.

(14) " Service agreement holder” or "contract holder”, a person who is the
purchaser or holder of a product service agreement;

(15) "Warranty", awarranty madesolely by the manufacturer, importer, or seller
of theproperty or serviceswithout charge, that isnot negotiated or separated fromthesale
of the product and isincidental to the sale of the product, that guaranteesindemnity for
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defective parts, mechanical or electrical breakdown, labor or other remedial measures,
such asrepair or replacement of the property or repetition of services.

385.301. 1. Itisunlawful for any person toissue, sell, or offer for salein thisstate
any product service agreement, unless each provider hasregistered with the director on
aform prescribed by thedirector. Each provider shall pay tothedirector afeeestablished
by the director, but not to exceed three hundred dollarsannually.

2. A provider may, but is not required to, appoint an administrator or other
designee to beresponsible for any or all of the administration of service agreements and
compliance with sections 385.300 to 385.212.

3. A provider or itsdesignee shall provide a copy of the service agreement to the
serviceagr eement holder within areasonableperiod of timefollowingthedateof purchase.

4. In order to assure the faithful performance of a provider's obligations to its
contract holders, each provider whoiscontractually obligated to provide service under a
service contract shall comply with one of the following:

(1) Maintain afunded reserveaccount for itsobligationsunder itscontractsissues
and outstanding in this state. The reserve shall not be less than forty percent of gross
consideration received, lessclaimspaid, on thesaleof theserviceagreement for all in-force
contracts. Thereserveaccount shall besubject toexamination and review by thedirector;
and

(2) Placein trust with thedirector, a financial security deposit, having a value of
not lessthan five per cent of the gross consideration received, lessclaimspaid, on the sale
of the service agreement for all service agreementsissued and in force, but not lessthan
twenty-five thousand dollars, consisting on one of the following:

(8) A surety bond issued by an authorized surety;

(b) Securitiesof thetypeeligiblefor deposit by authorized insurersin this state;

(c) Cash;

(d) A letter of credit issued by a qualified financial institution; or

(e) Another form of security prescribed by regulationsissued by the director; or

(3) Maintain a net worth of one million dollars; and provide the director with a
copy of theproviders, or if theprovider'sfinancial statementsare consolidated with those
of its parent company, the provider's parent company's most recent form 10-K filed or
form 20-F with the Securitiesand Exchange Commission within thelast calendar year, or
if the company does not file with the Securities and Exchange Commission, a copy of the
company's audited financial statements, which shows a net worth of the provider or its
parent company of at least one hundred million dollars. If the provider's parent
company's form 10-K, form 20-F, or audited financial statements are filed to meet the
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provider's financial stability requirement, then the parent company shall agree to
guaranteetheabligationsof theobligor relatingto serviceagreementssold by theprovider
in thisstate; or

(4) Obtain areimbursement insurancepolicy which demonstr atestothesatisfaction
of the director that one hundred percent of its service agreement obligations to contract
holdersis covered by such policy and satisfies the requirements of this section. For the
pur posesof thissubsection, thereimbur sement insurancepolicy shall contain thefollowing
provisions:

(a) Intheevent that theprovider isunableto fulfill itsobligationsunder contracts
issued in this state for any reason, including insolvency, bankruptcy, or dissolution, the
insurer will pay lossesand unear ned feesunder such plansdirectly to the contract holder
making a claim under the contract;

(b) The insurer issuing the contractual liability policy shall assume full
responsibility for the administration of claimsin the event of theinability of the provider
to do so; and

(c) The policy may be cancelled or not renewed by either the insurer or the
provider not lessthan sixty daysafter written noticether eof hasbeen given tothedirector
and provider by theinsurer;

(5) Thereimbursement insurancereferenced in subdivision (4) of this subsection
shall beobtained from an insurer that isauthorized, registered, or otherwise permitted to
transact insurancein thisstateor asurpluslinesinsurer authorized under thelawsof this
state and such insurer meets one of the following requirements:

(@) Maintain, at the time the policy is filed with the director and continuously
thereafter, surplusasto policyholder sand paid-in capital of at least fifteen million dollars,
and annually file copies of the insurer's financial statements, its national association of
insurancecommissioner'sannual statement, and theactuarial certification, if required and
filed in theinsurer's state of domicile; or

(b) Maintain, at the time the policy is filed with the director and continuously
thereafter, surplus as to policyholders and paid-in capital of less than fifteen million
dollars, but at least equal to ten million dollars, demonstrate to the satisfaction of the
director that theinsurer maintainsaratio of net written premiums, wherever written, to
surplus as to policyholders and paid-in capital of not greater than three to one, and
annually file copies of the insurer's financial statements, its national association of
insurancecommissioner'sannual statement, and theactuarial certification, if required and
filed in theinsurer's state of domicile.
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5. Provider fees collected on service agreements shall not be subject to premium
taxes. Premiumsfor reimbursement insurancepoliciesshall besubject to applicabletaxes.

6. Except for compliancewith theprovider'sregistration requirement in subsection
1 of this section, a person marketing, selling, or offering to sell service agreementsfor a
provider that isregistered under thissection isexempt from licensingasaproducer under
the insurance laws of this state.

385.302. Reimbursement insurance policiesinsuring product service agreements
issued, sold, or offered for salein thisstate shall statethat, upon failure of the provider to
perform under thecontract, including thefailuretoreturn theunearned provider fee, the
insurer that issued thepolicy shall pay or perform accordingtotheprovider'scontractual
obligations under the service agreementsinsured by theinsurer.

385.303. 1. Product service agreement marketed, issued, sold, or offered for sale
in the state shall bewritten in clear, conspicuous, and under standable language, and the
entire contract shall be printed or typed in easy to read eight-point type or larger and
disclose therequirementsin this section, as applicable.

2. Product service agreements insured under a reimbursement insurance policy
under subdivision (4) of subsection 4 of section 385.301 shall contain a statement in
substantially the following form: " Obligations of the provider under this service
agreement are guaranteed under areimbursement insurance policy. If theprovider fails
topay or provideserviceon aclaim within sixty daysafter proof of losshasbeen filed, the
contract holder isentitled to make a claim directly against the insurance company.”. A
claim against the provider may also include a claim for return of the unearned provider
fee. The service agreement shall also state the name and address of the insurer.

3. Product serviceagreementsnot insured under areimbur sement insurancepolicy
under subdivision (4) of subsection 4 of section 385.301 shall contain a statement in
substantially the following form: " Obligations of the provider under this service
agreement arebacked only by thefull, faith, and credit of the provider (issuer) and arenot
guaranteed under areimbur sement insurancepolicy." . A claim against the provider shall
include a claim for return of the unearned provider fee. The product service agreement
shall also state the name and address of the provider.

4. Product service agreements shall identify any administrator, the provider
obligated to perform under thecontract, and the serviceagreement sdller, if different than
the provider or administrator. The identities of such parties are not required to be
preprinted on the service agreement and may be added to the service agreement prior to
delivery to the contract holder.



H.B. 1626 15

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

59
60

5. Product service agreements shall state the total purchase price and the terms
under which the service agreement is sold. The purchase price is not required to be
preprinted on the service agreement and may be negotiated at the time of sale with the
service agreement holder.

6. If prior approval of repair work isrequired, theproduct serviceagreementsshall
statethe procedurefor obtaining prior approval and for making a claim, including atoll-
freetelephonenumber for claim serviceand a procedurefor obtainingemergency repairs
performed outside of normal business hours.

7. Product service agreements shall state the existence of any deductible amount.

8. Product service agreements shall specify the merchandise and services to be
provided and any limitations, exception, or exclusions.

9. Product service agreements shall state the conditions upon which the use of
nonoriginal manufacturers parts, refurbished merchandise, or substitute service may be
allowed. Conditions stated shall comply with applicable state and federal law.

10. Product service agreements shall state any terms, restrictions, or conditions
governing the transfer ability of the service agreement.

11. Product service agreements shall state any terms, restrictions, or conditions
governing termination of the service agreement by the service agreement holder and
provider.

12. Product service agreements for which the service agreement holder pays a
separate, identified consideration shall require every provider to permit the service
agreement holder toreturn the contract within at least twenty days of the date of mailing
of the service agreement, or within at least ten days if the service agreement isdédlivered
at thetime of sale, or within alonger period permitted under thecontract. I1f noclaim has
been made under the contract, the contract is void and the provider shall refund the
contract holder thefull purchase price of the contract. A ten percent penalty per month
shall be added to arefund that isnot paid within forty-five days of return of the contract
to the provider. The applicable free-look time periods on service agreements shall only
apply totheoriginal serviceagreement purchaser and only if noclaim hasbeen madeprior
toitsreturn totheprovider.

13. Product service agreements shall set forth all obligations and duties of the
service agreement holder, such as the duty to protect against any further damage and
requirement for certain services and maintenance.

14. Product service agreements shall clearly state whether or not the service
agreement provides for or excludes consequential damages, preexisting conditions, or
events covered under the original manufacturer'swarranty.
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15. Product service agreementsshall state any limitationson the number or value
of repairs, replacements, or monetary settlements, as applicable, that will be provided
during the term of coverage.

385.304. 1. Itisunlawful for any provider to usein itsnamethewordsinsurance,
casualty, guaranty, surety, mutual, or any other words descriptive of the insurance,
casualty, guaranty, or surety business, or any name deceptively similar to the name or
description of any insurance or surety corporation or other provider.

2. Thissection shall not apply to a company that was using any of the prohibited
language in its name prior to August 28, 2006. Such company using the prohibited
languagein itsnameshall disclosein itsserviceagreementsastatement in substantially the
following form: " Thisagreement isnot an insurance contract.” .

3. It is unlawful for a provider or its representative in its product service
agreementsor literature to make, permit, or causeit to be made any false or misleading
statement, or deliberately omit any material statement that would beconsidered misleading
if omitted, in connection with the sale, offer to sell, or advertisement of a product service
agreement.

4. It isunlawful for a person, such as a bank, savings and loan association, or
lending institution, to requirethe purchase of a product service agreement asa condition
of aloan or other financing transaction.

5. It isunlawful for a person, such as a manufacturer or retailer, to require the
purchase of a product service agreement as a condition to the sale of goods or services,
unlessconsider ation for theserviceagr eement ispaid dir ectly by such person and aservice
agreement isfurnished without separateconsider ation toall similarly-situated purchasers
of the related goods or services.

385.305. 1. A provider or administrator shall keep accurate accounts, books, and
recor dsconcer ningtransactionsregulated under sections385.300t0 385.312, and only one
set of such accounts, books, and records is required to be maintained. Such accounts,
books, or records may be maintained by third parties provided the provisions of this
section are met.

2. An administrator or provider'saccounts, books, and records shall include:

(1) Copiesof each type of service agreement issued;

(2) The name and address of each service agreement holder to the extent that the
name and addr ess have been furnished by the service agreement holder;

(3) Alist of theprovider locationswher e service agreementsare marketed, sold, or
offered for sale; and
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(4) Claimsfileswhich shall contain at least the dates, amounts, and description of
all receipts, claims, and expendituresrelated to the service agreement.

3. Except asprovided in subsection 5 of thissection, an administrator or provider
shall retain or arrangefor theretention of all recor dspertainingto each serviceagreement
holder for at least three years after the specified period of cover age had expired.

4. An administrator or provider may keep all records required under sections
385.300t0385.312 on a computer disk or other similar technology. If an administrator or
provider maintains recordsin other than hard copy, records shall be accessible from a
computer terminal availableto thedirector and be capable of duplication to legible hard
copy.

5. Anadministrator or provider discontinuing businessin thisstate shall maintain
or arrange for the maintenance of its records until it furnishes the director satisfactory
proof that it has discharged all obligationsto contract holdersin this state.

6. An administrator or provider shall make all accounts, books, and records
concerning transactions regulated under sections 385.300 to 385.312 or other pertinent
laws available to the director upon request.

385.306. Asapplicable, an insurer that issued a reimbursement insurance policy
shall not terminateor fail torenew thepolicy until anotice of termination hasbeen mailed
or delivered tothedirector. Thetermination or nonrenewal of areimbursement insurance
policy shall not reduce the issuer's responsibility for service agreements issued by
providersprior to the date of the termination.

385.307. 1. Providersareconsidered to betheagent of theinsurer which issued the
reimbur sement insurance policy for purposesof obligating theinsurer to contract holders
under service contracts associated with the insurer's reimbursement policy, and the
payment of premium by the provider is not a condition to the insuer's obligations for
otherwise validly-issued service contracts.

2. Sections 385.300 to 300.312 shall not prevent or limit the right of an insurer
which issued a reimbursement insurance policy to seek indemnification or subrogation
against a provider if theissuer pays or is obligated to pay the service agreement holder
sums that the provider was obligated to pay under the provisions of the product service
agreement.

385.310. 1. Thedirector may conduct investigationsor examinationsof providers,
administrators, insurers, or other personsto enfor cethe provisions of sections 385.300 to
385.312 and protect service agreement holdersin this state.

2. If thedirector determinesthat a person hasengaged, isengaging, or isabout to
engagein aviolation of sections385.300t0385.312 or aruleadopted or order issued under
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thereto, or that aperson hasmaterially aided, ismaterially aiding, or isabout tomaterially
aid an act, practice, omission, or course of business constituting a violation of sections
385.300t0 385.312 or aruleadopted or order issued under thereto, thedirector may issue
such administrativeor der sasauthorized under section 374.046, RSMo. A violation of any
of these sectionsisa level two violation, consisting of a one thousand dollar fine for each
violation, up toan aggregatecivil penalty or forfeitureof fifty thousand dollarsper annum
for multiple violations.

3. If thedirector believes that a person has engaged, is engaging, or is about to
engagein aviolation of sections385.300t0385.312 or aruleor order issued under thereto,
or that person hasmaterially aided, ismaterially aiding, or isabout to material aid an act,
practice, omission, or course of business constituting a violation of sections 385.300 to
385.312 or aruleadopted or order issued under thereto, thedirector may maintain acivil
action for thefollowing relief:

(1) Issueapermanent or temporary injunction, restraining order, or declaratory
judgment;

(2) Order other appropriate or ancillary relief, which may include:

(&) An asset freeze, accounting, writ of attachment, writ of general or specific
execution, and appointment of areceiver or conservator, which may be the director, for
the defendant or the defendant’s assets;

(b) Ordering thedirector to take charge and control of a defendant's property,
including accountsin a depository institution, rents, and profits; to collect debts; and to
acquire and dispose of property;

(c) Imposing acivil penalty or forfeiture;

(d) Upon showing financial loss, injury, or harm to identifiable consumers,
imposing an order of restitution or disgorgement directed to a per son who hasengaged in
an act, practice, omission, or cour se of businessin violation of thelawsor rulesrelatingto
insurance;

(e) Orderingthe payment of prejudgment and post-judgment interest;

(f) Ordering reasonable costs of investigation and prosecution; and ordering the
payment to theinsurance dedicated fund an additional amount equal to ten per cent of the
total restitution or disgorgement ordered, or such other amount asawar ded by the court,
which shall be appropriated to an insurance consumer education program administered
by the director; or

(3) Order such other relief asthe court considers necessary or appropriate.
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A violation of any of these sectionsis a level two violation, consisting of a one thousand
dollar finefor each violation, up toan aggregatecivil penalty or forfeitureof fifty thousand
dollarsper annum for multiple violations.

4. Theenforcement authority of thedirector under thissectioniscumulativetoany
other statutory authority.

385.311. Thedirector may promulgaterulestoimplement theprovisionsof sections
385.300t0385.312. Anyruleor portion of arule, asthat term isdefined in section 536.010,
RSMo, that iscreated under theauthority delegated in this section shall become effective
only if it complieswith and is subject to all of the provisions of chapter 536, RSMo, and,
if applicable, section 536.028, RSMo. This section and chapter 536, RSMo, are
nonseverable and if any of the powers vested with the general assembly pursuant to
chapter 536, RSMo, toreview, todelay theeffectivedate, or todisapproveand annul arule
are subsequently held unconstitutional, then the grant of rulemaking authority and any
rule proposed or adopted after August 28, 2006, shall be invalid and void.

385.312. 1. Sections 385.300 to 385.312 shall not apply to:

(1) Warranties,

(2) Maintenance agreements,

(3) Warranties, service agreementsor maintenance agreements offered by public
utilitieson their transmission devicestotheextent they areregulated under thelawsof this
state;

(4) Serviceagreementssold or offered for saleto personsother than consumers;

(5) Service agreements sold or offered to nonresidents of this state regar dless of
whether the entity selling or offering such contractsislocated or doing businessin this
state; and

(6) Motor vehicle extended service contracts, as defined in section 385.200.

2. Manufacturer's service agreements on the manufacturer's products need only
comply with the provisions of sections 385.301 to 385.304, 385.307, and 385.310.

[407.1200. As used in sections 407.1200 to 407.1227, the following
terms shall mean:

(2) "Administrator", the person whoisresponsiblefor theadministration
of the service contracts or the service contracts plan and who is responsible for
any filings required by sections 407.1200 to 407.1227,

(2) "Consumer”, anatural person who buys other than for purposes of
resaleany motor vehiclethat isdistributed in commerceand that isnormally used
for personal, family, or household purposes and not for business or research
purposes,

(3) "Director”, the director of the department of insurance;
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(4) "Maintenanceagreement", acontract of limited durationthat provides
for scheduled maintenance only;

(5) "Manufacturer”, a person that:

(8 Manufactures or produces the property and sells the property under
its own name or label;

(b) Isawholly owned subsidiary of the person who manufactures or
produces the property;

(c) Isacorporation which owns one hundred percent of the person who
manufactures or produces the property;

(d) Does not manufacture or produce the property, but the property is
sold under its trade name label;

(e) Manufacturesor producesthe property and the property is sold under
the trade name or label of another person; or

(f) Does not manufacture or produce the property but, pursuant to a
written contract, licensesthe use of itstrade name or label to another person that
sells the property under the licensor's trade name or |abel;

(6) "Mechanical breakdown insurance", apolicy, contract, or agreement
issued by an authorized insurer that provides for the repair, replacement, or
maintenance of a motor vehicle or indemnification for repair, replacement, or
service, for the operational or structural failure of amotor vehicle dueto adefect
in materials or workmanship or to normal wear and tear;

(7) "Motor vehicle extended service contract” or "service contract”, a
contract or agreement for a separately stated consideration or for a specific
duration to perform the repair, replacement, or maintenance of a motor vehicle
or indemnification for repair, replacement, or maintenance, for the operational or
structural failure due to adefect in materials, workmanship, or normal wear and
tear, with or without additional provision for incidental payment of indemnity
under limited circumstances, including, but not limited to, towing, rental, and
emergency road service, but does not include mechanical breakdown insurance
or maintenance agreements,

(8) "Nonorigina manufacturer's parts’, replacement parts not made for
or by the original manufacturer of the property, commonly referred to as "after
market parts’;

(9) "Person”, an individual, partnership, corporation, incorporated or
unincorporated association, joint stock company, reciprocal, syndicate, or any
similar entity or combination of entities acting in concert;

(20) "Premium", theconsideration paidto aninsurer for areimbursement
insurance policy;

(11) "Provider", apersonwho administers, issues, makes, provides, sells,
or offersto sell amotor vehicleextended service contract, or who iscontractually
obligated to provide service under amotor vehicleextended servicecontract such
as sellers, administrators, and other intermediaries;
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(12) "Provider fee", theconsideration paid for aservice contract in excess
of the premium;

(13) "Reimbursement insurance policy"”, apolicy of insurance issued to
aprovider and pursuant to which theinsurer agrees, for the benefit of the service
contract holders, to discharge all of the obligationsand liabilities of the provider
under the terms of the service contracts in the event of nonperformance by the
provider. All obligations and liabilitiesinclude, but are not limited to, failure of
the provider to perform under the service contract and the return of the unearned
provider feein the event of the provider'sunwillingness or inability to reimburse
the unearned provider fee in the event of termination of a service contract;

(14) "Service contract holder" or "contract holder”, a person who isthe
purchaser or holder of a service contract;

(15) "Warranty", awarranty made solely by the manufacturer, importer,
or seller of property or serviceswithout charge, that isnot negotiated or separated
from the sale of the product and is incidental to the sale of the product, that
guarantees indemnity for defective parts, mechanical or electrical breakdown,
labor, or other remedial measures, such asrepair or replacement of the property
or repetition of services]

[407.1203. 1. Service contracts shall not be issued, sold, or offered for
salein this state unless the administrator or its designee has:

(1) Provided a receipt for the purchase of the service contract to the
contract holder at the date of purchase;

(2) Provided acopy of the service contract to the service contract holder
within areasonable period of time from the date of purchase; and

(3) Complied with the provisions of sections 407.1200 to 407.1227.

2. All administrators of service contracts sold in this state shall file a
registration with the director on aform, at afee and at afrequency prescribed by
the director.

3. Inorder to assure the faithful performance of a provider's obligations
to its contract holders, each provider who is contractually obligated to provide
service under a service contract shall:

(1) Insureall service contracts under a reimbursement insurance policy
issued by an insurer authorized to transact insurance in this state; or

(2) (8 Maintain afunded reserve account for its obligation under its
contractsissued and outstanding in this state. Thereservesshall not belessthan
forty percent of gross consideration received, less claims paid, on the sale of the
service contract for al in-force contracts. The reserve account shall be subject
to examination and review by the director; and

(b) Placein trust with the director afinancial security deposit, having a
valueof not lessthan five percent of the grossconsideration received, lessclaims
paid, on the sale of the service contract for all service contracts issued and in
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force, but not less than twenty-five thousand dollars, consisting of one of the
following:

a. A surety bond issued by an authorized surety;

b. Securitiesof thetypeeéligiblefor deposit by authorized insurersinthis
state;

c. Cash;

d. A letter of credit issued by aqualified financial institution; or

e. Another form of security prescribed by regulations issued by the
director; or

(3) (@) Maintain anet worth of one hundred million dollars; and

(b) Upon request, provide the director with a copy of the provider's or,
if the provider's financia statements are consolidated with those of its parent
company, the provider's parent company's most recent Form 10-K filed with the
Securities and Exchange Commission (SEC) within the last calendar year, or if
the company does not file with the SEC, a copy of the company's audited
financial statements, which shows a net worth of the provider or its parent
company of at least one hundred million dollars. If the provider's parent
company's Form 10-K or audited financial statements are filed to meet the
provider'sfinancia stability requirement, then the parent company shall agreeto
guarantee the obligations of the obligor relating to service contracts sold by the
provider in this state.

4. Provider fees collected on service contracts shall not be subject to
premiumtaxes. Premiumsfor reimbursement insurance policies shall be subject
to applicable premium taxes.

5. Except for the registration requirement in subsection 2 of this section,
persons marketing, selling, or offering to sell service contractsfor providersthat
comply with sections407.1200t0 407.1227 areexempt from thisstate'slicensing
requirements.

6. Providers complying with the provisions of sections 407.1200 to
407.1227 are not required to comply with other provisionsof chapter 374 or 375,
or any other provisions governing insurance companies, except as specificaly
provided.]

[407.1206. Reimbursement insurance policiesinsuring service contracts
issued, sold, or offered for salein this state shall conspicuously state that, upon
failure of the provider to perform under the contract, such asfailureto return the
unearned provider fee, theinsurer that issued the policy shall pay on behalf of the
provider any sums the provider is legally obligated to pay or shall provide the
service which the provider is legally obligated to perform according to the
provider'scontractua obligationsunder the service contractsissued or sold by the
provider.]
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[407.1209. 1. Service contracts issued, sold, or offered for sale in this
state shall be written in clear, understandable language and the entire contract
shall be printed or typed in easy to read ten-point type or larger and
conspicuously disclose the requirements in this section, as applicable.

2. Service contracts insured under a reimbursement insurance policy
pursuant to subsection 3 of section 407.1203 shall contain a statement in
substantially thefollowing form: "Obligations of the provider under thisservice
contract areguaranteed under aservice contract reimbursement insurance policy.
If the provider fails to pay or provide service on aclaim within sixty days after
proof of loss has been filed, the contract holder is entitled to make a claim
directly against theinsurance company.”. A claim against the provider shall also
includeaclaimfor return of theunearned provider fee. The servicecontract shall
also conspicuoudly state the name and address of the insurer.

3. Service contracts not insured under areimbursement insurance policy
pursuant to subsection 3 of section 407.1203 shall contain a statement in
substantially thefollowing form: "Obligations of the provider under thisservice
contract are backed only by the full faith and credit of the provider (issuer) and
are not guaranteed under a service contract reimbursement insurance policy.".
A claim against the provider shall also include aclaimfor return of the unearned
provider fee. The service contract shall also conspicuoudly state the name and
address of the provider.

4. Service contracts shall identify any administrator, the provider
obligated to perform the service under the contract, the service contract seller,
and the service contract holder to the extent that the name and address of the
service contract holder has been furnished by the service contract holder.

5. Servicecontracts shall conspicuously statethetotal purchasepriceand
the terms under which the service contract is sold. The purchase price is not
required to be preprinted on the service contract and may be negotiated at the
time of sale with the service contract holder.

6. If prior approval of repair work isrequired, the service contracts shall
conspicuously state the procedure for obtaining prior approval and for making a
claim, including atoll-free telephone number for claim service and a procedure
for obtaining emergency repairs performed outside of normal business hours.

7. Service contracts shall conspicuoudly state the existence of any
deductible amount.

8. Service contracts shall specify the merchandise and services to be
provided and any limitations, exceptions, and exclusions.

9. Service contracts shall state the conditions upon which the use of
nonoriginal manufacturer's parts, or substitute service, may be allowed.
Conditions stated shall comply with applicable state and federal laws.

10. Service contracts shall state any terms, restrictions, or conditions
governing the transferability of the service contract.
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11. Service contracts shall state the terms, restrictions, or conditions
governing termination of the service contract by the service contract holder. The
provider of the service contract shall mail awritten notice to the contract holder
within fifteen days of the date of termination.

12. Service contracts shall require every provider to permit the service
contract holder to return the contract within at least twenty business days of the
date of mailing of the service contract or within at least ten days if the service
contract is delivered at the time of sale or within alonger time period permitted
under the contract. If no claim has been made under the contract, the contract is
void and the provider shall refund to the contract holder the full purchase price
of the contract. A ten percent penalty per month shall be added to arefund that
is not paid within thirty days of return of the contract to the provider. The
applicable free-look time periods on service contracts shall only apply to the
original service contract purchaser.

13. Servicecontractsshall set forth all of the obligationsand dutiesof the
service contract holder, such astheduty to protect agai nst any further damageand
the requirement for certain service and maintenance.

14. Service contracts shall clearly state whether or not the service
contract provides for or excludes consequential damages or preexisting
conditions.]

[407.1212. 1. A provider shall not usein its name the words insurance,
casualty, guaranty, surety, mutual, or any other words descriptive of the
insurance, casualty, guaranty, or surety business; or a name deceptively similar
to the name or description of any insurance or surety corporation, or any other
provider. This section shall not apply to a company that was using any of the
prohibited language in its name prior to August 28, 2004. However, acompany
using the prohibited language in its name shall conspicuously disclose in its
service contract the following statement: "This agreement is not an insurance
contract.”.

2. A provider or its representative shall not in its service contracts or
literature make, permit, or cause to be made any false or misleading statement,
or deliberately omit any materia statement that would be considered misleading
if omitted, in connection with the sale, offer to sell or advertisement of aservice
contract.

3. A person, such as a bank, savings and loan association, lending
institution, manufacturer or seller of any product, shall not require the purchase
of a service contract as a condition of aloan or a condition for the sale of any

property.]

[407.1215. 1. An administrator, provider, or other intermediary shall
keep accurate accounts, books, and records concerning transactions regul ated by
sections 407.1200 to 407.1227.
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2. Anadministrator's, provider's, or other intermediary'saccounts, books,
and records shall include:

(1) Copiesof each type of service contract issued;

(2) The name and address of each service contract holder to the extent
that the name and address have been furnished by the service contract holder;

(3) Alist of the provider locations where service contracts are marketed,
sold, or offered for sale; and

(4) Claims files which shall contain at least the dates, amounts, and
description of all receipts, claims, and expenditures related to the service
contracts.

3. Except as provided in this section, an administrator shall retain al
records pertai ning to each service contract holder for at |east three years after the
specified period of coverage has expired.

4. Anadministrator, provider, or other intermediary may keep all records
required pursuant to sections 407.1200 to 407.1227 on a computer disk or other
similar technology. If anadministrator, provider, or other intermediary maintains
records in other than hard copy, records shall be accessible from a computer
terminal available to the director and be capable of duplication to legible hard
copy.

5.  An administrator, provider, or other intermediary discontinuing
business in this state shall maintain its records until it furnishes the director
satisfactory proof that it has discharged al obligationsto contract holdersin this
state.

6. An administrator, provider, or other intermediary shall make al
accounts, books, and records concerning transactions regulated pursuant to
sections 407.1200 to 407.1227 or other pertinent laws available to the director
upon request. ]

[407.1218. As applicable, an insurer that issued a reimbursement
insurance policy shall not terminate the policy until anotice of termination, ina
form and time frame prescribed by the director, has been mailed or delivered to
the director. The termination of a reimbursement insurance policy shall not
reduce the issuer's responsibility for service contracts issued by providers prior
to the date of the termination.]

[407.1221. 1. Providersare considered to bethe agent of theinsurer that
issued the reimbursement insurance policy. In cases where a provider is acting
as an administrator and enlists other providers, the provider acting as the
administrator shall notify the insurer of the existence and identities of the other
providers.

2. The provisions of sections 407.1200 to 407.1227 shall not prevent or
limit the right of an insurer which issued a reimbursement insurance policy to
seek indemnification or subrogation against a provider if the insurer pays or is
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obligated to pay the service contract holder sumsthat the provider was obligated
to pay pursuant to the provisions of the service contract or under a contractual
agreement.]

[407.1224. 1. Thedirector may conduct investigations or examinations
of providers, administrators, insurers, or other personsto enforce the provisions
of sections 407.1200 to 407.1227 and protect service contract holders in this
state.

2. Thedirector may take action that isnecessary or appropriateto enforce
theprovisionsof sections407.1200t0407.1227 and thedirector'sregul ationsand
orders, and to protect service contract holdersin this state.

3. Thedirector may order a service contract provider to cease and desist
from committing violations of sections 407.1200 to 407.1227 or the director's
regulations or orders, may issue an order prohibiting a service contract provider
from selling or offering for sale service contracts, or may issue an order imposing
a civil penalty, or any combination of these, if the provider has violated the
provisions of sections 407.1200 to 407.1227 or the director's regulations or
orders.

4. A person aggrieved by an order pursuant to this section may request
ahearing beforethedirector. The hearing request shall be filed with the director
within twenty days of the date the director's order is effective.

5. Pending the hearing and the decision by the director, the director shall
suspend the effective date of the order. At the hearing, the burden shall be onthe
director to show why the order issued pursuant to this section isjustified. Such
hearing shall be held in accordance with the provisions of chapter 536, RSMo.

6. The director may bring an action in the circuit court of Cole County
for an injunction or other appropriate relief to enjoin threatened or existing
violations of sections 407.1200 to 407.1227 or of the director's orders or
regulations. An action filed pursuant to this section may also seek restitution on
behalf of persons aggrieved by aviolation of sections 407.1200 to 407.1227 or
orders or regulations of the director.

7. A person in violation of sections 407.1200 to 407.1227 or orders or
regulations of the director may be assessed a civil penalty not to exceed one
thousand dollars per violation.

8. The authority of the director pursuant to this section isin addition to
other authority of the director.]

[407.1225. The director may promulgate rules to effectuate sections
407.1200 to 407.1227. Any rule or portion of arule, as that term is defined in
section 536.010, RSMo, that is created under the authority delegated in this
section shall become effective only if it complieswith and is subject to al of the
provisions of chapter 536, RSMo, and, if applicable, section 536.028, RSMo.
This section and chapter 536, RSMo, are nonseverable and if any of the powers
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vested with the general assembly pursuant to chapter 536, RSMo, to review, to
delay the effective date, or to disapprove and annul arule are subsequently held
unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2004, shall be invalid and void.]

[407.1227. 1. Theprovisionsof sections407.1200 to 407.1224 shall not
apply to:

(1) Warranties;

(2) Maintenance agreements,

(3) Commercial transactions; and

(4) Service contracts sold or offered for sale to persons other than
consumers.

2. Manufacturer's contracts on the manufacturer's products need only
comply with the provisions of sections 407.1209, 407.1212, and 407.1224.]

Section B. Section A of this act shall become effective January 1, 2007.
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