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SECOND REGULAR SESSION

HOUSE BILL NO. 1837

93RD GENERAL ASSEMBLY
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STEVENSON, MEINERS, McGHEE, PARKER, PHILLIPS AND JOHNSON (47) (Co-sponsors).

Read 1st time February 21, 2006 and copies ordered printed.

STEPHEN S. DAVIS, Chief Clerk
5239L.01l

AN ACT

To repeal sections 383.010, 383.035, 383.079, 383.105, 383.110, 383.115, 383.125, 383.160,
and 383.165, RSMo, and to enact in lieu thereof twenty-eight new sections relating to
mal practice insurance.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 383.010, 383.035, 383.079, 383.105, 383.110, 383.115, 383.125,
383.160, and 383.165, RSMo, arereped ed and twenty-ei ght new sectionsenactedinlieu thereof,
to be known as sections 383.010, 383.035, 383.079, 383.104, 383.105, 383.110, 383.112,
383.115, 383.125, 383.160, 383.165, 383.198, 383.300, 383.302, 383.304, 383.306, 383.308,
383.310, 383.312, 383.314, 383.325, 383.326, 383.330, 383.335, 507.091, 1, 2, and 3, to read
asfollows:

383.010. 1. Notwithstanding any direct or implied prohibitionsin chapter 375, 377, or
379, RSMo, any three or more persons, residents of this state, being licensed under the
provisions of chapter 330, 331, 332, 334, 335, 336, 338 or 339, RSMo, or under rule 8 of the
supreme court of Missouri or architects licensed pursuant to chapter 327, RSMo, may, as
provided in sections 383.010 to 383.040, form a business entity for the purpose of providing
mal practice insurance or indemnification for such persons upon the assessment plan, and upon
compliance with section 379.260, RSMo, liability and automobile insurance as defined in
subdivisions (1) and (3) of section 379.230, RSMo, may be provided upon the assessment plan

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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to those persons licensed pursuant to chapter 197, RSMo, and for whom medical malpractice
insuranceisprovided under thissection, except that automobileinsurance shall be provided only
for ambulances as defined in section 190.100, RSMo. Hospitals, public or private, whether
incorporated or not, asdefined in chapter 197, RSMo, if licensed by the state of Missouri, long-
term care facilities licensed under chapter 198, RSMo, professional corporations [formed
under the provisions of chapter 356, RSMo, for the practice of law and corporations,
copartnershipsor associationslicensed under theprovisionsof chapter 339, RSMo], and limited
liability companies, cor porations, limited liability partnerships, partnerships, and other
similar entitiesformed for the practiceof law or medicine may also become members of any
such entity. Theterm "persons’ as used in sections 383.010 to 383.040 includes such hospitals,
professional corporations and real estate business entities.

2. Anything in this section to the contrary notwithstanding, any persons duly licensed
under the provisions of the laws of any other state who, if licensed under any similar provisions
of thelaws of this state, would be eligible to become members and insureds of an entity created
under the authority of this section, may become members and insureds of such an entity,
irrespective of whether such personsareresidentsof thisstate; provided, however, that any such
persons must be employed by, or be a partner, shareholder or member of, a professional
corporation, corporation, copartnership or association insured by or to be insured by such an
entity.

3. Notwithstanding any provision of law which might be construed to the contrary,
sections 379.882 and 379.888, RSMo, defining "commercia casualty insurance”, shall not
include professional malpractice insurance policiesissued by any insurer in this state.

383.035. 1. Any association licensed pursuant to the provisions of sections 383.010 to
383.040 shall be subject to the provisions of the following provisions of the revised statutes of
Missouri:

(1) Sections374.010, 374.040, 374.046, 374.110, 374.115, 374.122, 374.170, 374.210,
374.215, 374.216, 374.230, 374.240, 374.250 and 374.280, RSMo, relating to the genera
authority of the director of the department of insurance;

(2) Sections375.022, 375.031, 375.033, 375.035, 375.037 and 375.039, RSMo, relating
to dealings with licensed agents and brokers;

(3) Sections 375.041 and 379.105, RSMo, relating to annual statements,

(4) Section 375.163, RSMo, relating to the competence of managing officers;

(5) Section 375.246, RSMo, relating to reinsurance requirements, except that no
association shall be required to maintain reinsurance, and for insurance issued to members who
joined the association on or before January 1, 1993, an association shall be allowed credit, asan
asset or asadeduction fromliability, for reinsurancewhichispayableto the ceding association's
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insured by the assuming insurer on the basis of the liability of the ceding association under
contracts reinsured without diminution because of the insolvency of the ceding association;

(6) Section 375.390, RSMo, relating to the use of funds by officers for private gain;

(7) Section 375.445, RSMo, relating to insurers operating fraudulently;

(8) Section 379.080, RSMo, relating to permissibleinvestments, except that limitations
in such section shall apply only to assets equal to such positive surplus asisactually maintained
by the association;

(9) Section 379.102, RSMo, relating to the maintenance of unearned premium and loss
reserves as liabilities, except that any such loss reserves may be discounted in accordance with
reasonabl e actuarial assumptions;

(10) Sections 383.100 to 383.112 relating to reports from medical malpractice
insurers;

(11) Sections383.300t0383.314 relatingtonotification, datareporting, and rating
requirements.

2. [Any association which was licensed pursuant to the provisions of sections 383.010
to 383.040 on or before January 1, 1992, shall be allowed until December 31, 1995, to comply
with the provisions of this section as they relate to investments, reserves and reinsurance.

3.] Any association licensed pursuant to the provisions of sections 383.010 to 383.040
shall file with its annual statement a certification by a fellow or an associate of the Casualty
Actuarial Society. Such certification shall conform to the National Association of Insurance
Commissioners annual statement instructions unless otherwise provided by the director of the
department of insurance.

[4.] 3. Thedirector of the department of insurance shall have authority in accordance
with section 374.045, RSMo, to make all reasonable rules and regulations to accomplish the
purpose of sections 383.010 to 383.040, including the extent to which insurance provided by an
association may be extended to provide payment to a covered person resulting from a specific
illness possessed by such covered person; except that no rule or regul ation may place limitations
or restrictions on the amount of premium an associ ation may write or on the amount of insurance
or limit of liability an association may provide.

[5.] 4. Other than as provided in this section, no other insurance law of the state of
Missouri shall apply to an association licensed pursuant to the provisions of this chapter, unless
such law shall expressly state it is applicable to such associations.

[6.] 5. If, [after August 28, 1992, and)] after its second full calendar year of operation, any
association licensed under the provisions of sections 383.010 to 383.040 shall file an annual
statement which shows a surplus as regards policyholders of less than zero dollars, or if the
director of the department of insurance has other conclusive and credible evidence more recent
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than the last annual statement indicating the surplus as regards policyholders of an association
islessthan zero dollars, the director of the department of insurance may order such association
to submit, within ninety daysfollowing such order, avoluntary plan under which the association
will restore its surplus as regards policyholders to at least zero dollars. The director of the
department of insurance may monitor the performance of the association's plan and may order
modificationsthereto, including assessmentsor rate or premiumincreases, if theassociationfails
to meet any targets proposed in such plan for three consecutive quarters.

[7.] 6. If the director of the department of insurance issues an order in accordance with
subsection [6] 5 of this section, the association may, in accordance with chapter 536, RSMo, file
apetitionfor review of suchorder. Any association subject to an order issued in accordancewith
subsection [6] 5 of this section shall be allowed a period of three years, or such longer period as
the director may allow, to accomplish its plan to restore its surplus as regards policyholders to
at least zero dollars. If at the end of the authorized period of time the association hasfailed to
restore its surplus to at least zero dollars, or if the director of the department of insurance has
ordered modifications of the voluntary plan and the association's surplus has failed to increase
within three consecutive quarters after such modification, the director of the department of
insurance may alow an additional time for the implementation of the voluntary plan or may
exercise[his] thedirector's powersto take charge of the association as[he] thedirector would
a mutual casualty company pursuant to sections 375.1150 to 375.1246, RSMo. Sections
375.1150 to 375.1246, RSMo, shall apply to associations licensed pursuant to sections 383.010
t0 383.040 only after the conditions set forth in this section are met. When the surplusasregards
policyholders of an association subject to subsection [6] 5 of this section has been restored to at
least zero dollars, the authority and jurisdiction of the director of the department of insurance
under subsections 5 and 6 [and 7] of this section shall terminate, but this subsection may again
thereafter apply to such association if the conditions set forth in subsection [6] 5 of this section
for its application are again satisfied.

[8.] 7. Any association licensed pursuant to the provisions of sections 383.010 to
383.040 shall place on file with the director of the department of insurance, except asto excess
liability riskswhich by general custom are not written according to manual rates or rating plans,
acopy of every manual of classifications, rules, underwriting rules and rates, every rating plan
and every modification of theforegoing whichit uses. Filing with thedirector of the department
of insurance within ten days after such manuals, rating plans or modifications thereof are
effective shall be sufficient compliance with this subsection. Any rates, rating plans, rules,
classificationsor systemsin effect or in use by an association on August 28, 1992, may continue
to be used by the association. Upon written application of a member of an association, stating
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hisor her reasonstherefor, filed with the association, aratein excess of that provided by afiling
otherwise applicable may be used by the association for that member.

383.079. Thedirector shall compileastatistica summary of all data submitted and shall
issue a public report to the Missouri Bar and the supreme court of the state of Missouri.
Beginning December 31, 2007, and annually thereafter, the director shall submit to the
general assembly an accuratereport asto the actual and baserates, as defined in section
383.308, charged for malpractice insurance and any changes to such rates from the
previous year.

383.104. 1. In addition tothereporting requirementsunder section 383.105, every
insurer providing medical malpracticeinsuranceto a Missouri health care provider and
every health care provider who maintains professional liability coverage through a plan
of self-insuranceshall submit an annual report on or beforeMar ch thirty-fir st of each year
tothedirector of thedepartment of insurancecontainingthefollowinginfor mation specific
to the state of Missouri for the immediately preceding calendar year ending December
thirty-first:

(1) The following policy information designated separately by policyholder zip
code:

(@) Thenumber of policieswritten;

(b) Thenumber of policies canceled;

(c) Thenumber of policiesrenewed;

(d) Thenumber of policies not renewed;

(e) Written premium; and

(f) Paid losses; and

(2) The following claims information provided on an aggregate basis only and
without specific information on any individual claim, payment, or settlement;

(@) Thenumber of claims pending at the beginning of the year;

(b) Thenumber of claims pending at the end of the year;

(¢) The number of claims paid;

(d) Thenumber of claims closed with no payment;

(e) Thenumber and amounts of claimsin which a judgment was paid, including
an identification of the following:

a. Highest amount;

b. Lowest amount;

c. Average amount; and

d. Median amount;
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(f) The number and amounts of claimsin which a settlement was paid, including
an identification of the following:

a. Highest amount;

b. Lowest amount;

c. Average amount; and

d. Median amount;

(g) Thetotal premium collected;

(h) Thetotal general and administrative expenses paid; and

(i) Thetotal lossadjustment expenses paid.

2. Nolater than Junethirtieth of each year, thedirector of insuranceshall prepare
a report for the previous calendar year ending December thirty-first based upon the
information provided under subdivision (1) of subsection 1 of thissection. Thereport shall
besubmitted tothegover nor, thespeaker of thehouseof r epresentatives, and thepresident
protempore of the senate. Thereport shall:

(1) Providetheinformation required under subdivision (1) of subsection 1 of this
section for each insurer;

(2) Bepresented in amanner that isunderstandablein both wording and content
for the average consumer;

(3) Inform the general assembly and Missouri insurance consumers whether
insurancerates, underwriting practices, and claimsadministration arejust, adequate, and
reasonable, and not excessive or unfairly discriminatory; and

(4) Protect theproprietary information of theinsurer by redactingthenameof the
insurer in compiling the report.

3. All information submitted under subdivision (2) of subsection 1 of this section
and subsection 3 of section 383.105 shall be confidential and shall not subject to disclosure
under chapter 610, RSMo. Nothing in this subsection shall prohibit the director from
using or utilizing such information for the purpose of conducting actuarial or market
analysisso long assuch use or analysisis performed in a manner which does not identify,
either directly or by referenceto other publicly availableinformation, the case, parties, or
sumsinvolved in any payment or settlement agreement.

383.105. 1. Everyinsurer providing medica malpracticeinsuranceto aMissouri health
care provider and every hedth care provider who maintains professional liability coverage
through a plan of self-insurance shall submit to the director of the department of insurance:

(1) A report of all claims, both open claimsfiled during the reporting period and closed
claimsfiled during thereporting period, for medical mal practice made against any of itsMissouri
insureds during the preceding three-month period; and
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(2) Notification when theinsurer paysajudgment or makes a payment to settlea
medical malpractice claim against a person authorized by law to practice medicinein the
state. Any judgmentsor payments, regardless of the dollar amount, shall bereported to
the appropriate licensing board of the health care provider. The provisions of this
subdivision shall be subject to the provisions of subsection 3 of section 383.104.

2. Thereport required under subdivision (1) of subsection 1 of this section shall be
in writing and contain the following information:

(1) Name and address of the insured and the person working for the insured who
rendered the service which gaverise to the claim, if the two are different;

(2) Specialty coverage of the insured;

(3) Insured's policy number;

(4) Nature and substance of the claim;

(5) Date and place in which the claim arose;

(6) Name, address and age of the claimant or plaintiff;

(7) Within six months after final disposition of the claim, the amounts paid, if any, and
the date and manner of disposition (judgment, settlement or otherwise);

(8) Expensesincurred; and

(9) Such additional information as the director may require.

3. Thenatification required in subdivision (2) of subsection 1 of this section shall
bein writing and shall be provided within thirty daysafter thejudgment hasbeen paid or
apayment hasbeen madeto settleamedical malpracticeclaim against a per son authorized
by law to practice medicinein this state. Such notification shall include:

(@) Theinsured'sname;

(b) Theinsured'sclaim number;

(c) Thehospital wheretheincident occurred;

(d) Thephysician'sMissouri medical license number;

(e) A description of theinjury;

(f) Theclaimant's name;

(9) The patient's name;

(h) Theinsurer'sname;

(i) The payment amount;

() Thedate of payment;

(k) If acivil action wasfiled, a copy of the complaint and affidavit;

() If acivil action was not filed, a copy of the claim letter from the plaintiff's
attorney or the patient; and

(m) A copy of theinsured's National Practitioner Data Bank form.
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Such information shall be subject to the provisions of subsection 3 of section 383.104.

4. As used in [this section] sections 383.100 to 383.125, "insurer" includes every
insurance company authorized to transact insurance business in this state, every unauthorized
insurance company transacting business pursuant to chapter 384, RSMo, every risk retention
group, every insurance company i ssuinginsuranceto or through apurchasing group, every entity
operatingunder thischapter, and any other person providing insurance coveragein thisstatey.
With respect to any insurer transacting business pursuant to chapter 384, RSMo, filing thereport
required by this section shall be the obligation of the surpluslines broker or licensee originating
or accepting the insurance], including self-insured health care providers.

383.110. [Such] Thereportsrequired under subdivision (1) of subsection 1 of section
383.105 shall be made to the director of the department of insurance quarterly on dates and in
the form to be determined by the director.

383.112. Anyinsurer,asdefined in section 383.105, that failstotimely report claims
information asrequired by sections383.100to 383.125 or sections383.300t0 383.314 may,
at the discretion of the department of insurance, be subject to the penalties applicable to
insurance companies under section 374.215, RSMo.

383.115. 1. Information submitted [pursuant to] under subdivisions (1), (3), and (6)
of subsection 2 of section 383.105[, subdivisions (1), (3) and (6)] shall be deemed to be
confidential communication except as provided in section 383.125.

2. Statisticsin summary form of theinformation submitted pursuant to sections 383.100
to 383.125, except as provided in subsection 1 or as otherwise specifically prohibited under
sections 383.100 to 383.125, shall be a matter of public record.

383.125. Thedirector shall, upon receipt, submit inwriting the pertinent and appropriate
dataand information submitted [ pursuant to subsection 2] under subsections2 and 3 of section
383.105 to the applicable health care licensing board. The director shall also submit a report
containing theinformation described in subdivisions(3) to (8) of subsection 2 of section 383.105
to the director of the department of social services or the director's designee. Information shall
be disclosed to the department of social services so that the department of social services can
determine whether the claimant or plaintiff was concurrently enrolled in the Medicaid program
during the period in which the alleged incident occurred. The information provided to the
department shall be subject to the confidentiality restrictions provided in subsection 7 of section
208.217, RSMo, and of section 383.115.

383.160. 1. All association policiesof insurance shall be written so asto apply toinjury
which results from acts or omissions occurring during the policy period. No policy form shall
be used by the association unlessit has been filed with the director and approved [or thirty days
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have elapsed and he has not delivered to the board written disapproval of it as misleading or not
in the public interest]. The director shall have the power to disapprove any policy form
previously approved if found by him after hearing to be misleading or not in the public interest.

2. Cancellation of the association's policies shall be governed by law.

3. Therates, rating plans, rating rules, rating classifications and territories applicable to
the insurance written by the association and statistics relating thereto shall be subject to the
casualty rateregulation law giving due consideration to the past and prospectivelossand expense
experience in medical malpractice insurance of al of the insurers, trends in the frequency and
severity of losses, the investment income of the association, and such other information as the
director may require. All rates shall be actuarially sound and shall be calculated to be
self-supporting.

4. Inthe event sufficient funds are not available for the sound financial operation of the
association, additional funds shall be raised by making an assessment on all member companies.
Assessments shall be made against membersin the proportion that the net direct premiums for
the preceding calendar year of each member for each line of insurance requiring it to participate
in said plan bear to the net direct premiums for the preceding calendar year of all membersfor
such line of insurance; provided that, assessments made pursuant to sections 383.150 to 383.195
shall not exceed in any calendar year one percent of each member's net direct premiums
attributable to the line or lines of insurance the writing of which requiresit to be a member.

5. All members shall deduct the amount of any assessment from past or future premium
taxes due but not yet paid the state.

6. Any funds which result from policyholder premiums and other revenuesreceived in
excess of those funds required for reserves, loss payments and expenses incurred and accrued
at the end of any calendar year shall be paid proportionately to the general fund to the extent that
credit against premium tax liability has been granted pursuant to subsection 5 of thissection and
to memberswhich have been assessed but have not received tax creditsas provided in subsection
5 of this section.

383.165. Each policyholder shall pay to the association in the first policy year, in
addition to the premium payment due for insurance through the association, an amount equal to
said premium payment. Such charge shall be separately stated in the policy. Such chargeshall
be paid in the form of cash or cash equivalent and not in the form of a promissory note.

383.198. 1. Notwithstanding the provisions of sections 383.037 and 383.160, no
insurer shall issueor sel in the state of Missouri a policy insuring a health care provider,
asdefined in section 538.205, RSM o, for damagesfor personal injury or death arising out
of therendering of or failuretorender health careservicesunlesstheratesfor such policy
are approved by the director of the department of insurance.
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2. Thedirector of the department of insurance shall review and approveor regect
rates under subsection 1 of this section based on the following factors:

(1) Rates shall not be excessive or inadequate, nor shall they be unfairly
discriminatory;

(2) Norateshall be held to be excessive unless such rate is unreasonably high for
theinsurance provided with respect to the classification to which such rateisapplicable;

(3) Norateshall beheld to beinadequate unless such rateisunreasonably low for
theinsurance provided with respect to the classification to which such rateis applicable;

(4) Rates shall be based on Missouri loss experience and not the insurance
company'sor theinsuranceindustry'slossexperiencesin statesother than Missouri unless
thefailuretodosojeopardizesthefinancial stability of theinsurer; provided however, that
loss experiences relating to the specific proposed insured occurring outside the state of
Missouri may be considered in allowing a surchargeto such insured's premium rate;

(5) Investment incomeor investment losses of theinsurance company for the ten-
year period prior totherequest for rate approval may be considered in reviewing rates.
Investment income or investment losses for a period of less than ten years shall not be
considered in reviewing rates. Industry-wideinvestment income or investment losses for
the ten-year period prior to the request for rate approval may be considered for any
insurance company that has not been authorized to issue insurance for more than ten
years,

(6) Thelocalein which the health care practiceis occurring;

(7) Inflation;

(8) Reasonable administrative costs of theinsurer;

(9) Reasonable costs of defense of claims against Missouri health care providers,

(10) A reasonablerate of return on investment for the ownersor shareholders of
the insurer when compared to other similar investments at the time of the rate request;
except that, such factor shall not beused to offset lossesin other statesor in activitiesof the
insurer other than the sale of policiesof insuranceto Missouri health careproviders; and

(11) Any other reasonablefactors may be considered in the approval or reection
of theraterequest.

3. Rate approval requests may be approved or denied based on any subcategory
or subspecialty of the health careindustry that the director determinesto be reasonable.

4. The insurer may charge any reasonable additional premium or grant any
reasonable discount rate to any health care provider based on thefollowing criteriaasit
relatesto a specified insured health care provider or other specific health care providers
within the specific insured’'s employ or business entity:
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(1) Lossexperiences,

(2) Training and experience;

(3) Number of employees of theinsured entity;

(4) Availability of equipment, capital, or hospital privileges;

(5) Lossprevention measurestaken by theinsured;

(6) Thenumber and extent of claimsnot resulting in losses,

(7) Thespecialty or subspecialty of the health care provider;

(8) Accesstoequipment and hospital privileges; and

(9) Any other factorsdetermined to bereasonable by the director.

5. Any rateapplication shall be deemed approved if not rgj ected within sixty days,
unless the director extends such period due to the applicant's failure to timely provide
requested information.

6. Thedirector of thedepartment of insuranceshall annually submit areporttothe
governor and the general assembly as to the rate increases or decreases of the rates
approved under this section and the number of requests disapproved under this section.

7. Asused in thissection, "insurer” includesevery insurance company authorized
to transact business in this state, every unauthorized insurance company transacting
businessunder chapter 384, RSMo, every risk retention group, every insurance company
issuing policies or providing benefitsto or through a purchasing group, and any other
person providing medical malpractice insurance coveragein this state.

8. The director of the department of insurance shall promulgate rules for the
enforcement of thissection. Any ruleor portion of arule, asthat termisdefined in section
536.010, RSMo, that iscreated under the authority delegated in this section shall become
effective only if it complies with and is subject to all of the provisions of chapter 536,
RSMo, and, if applicable, section 536.028, RSM o. Thissection and chapter 536,RSMo, are
nonseverable and if any of the powers vested with the general assembly pursuant to
chapter 536, RSMo, toreview, todelay theeffectivedate, or todisapproveand annul arule
are subsequently held unconstitutional, then the grant of rulemaking authority and any
rule proposed or adopted after August 28, 2006, shall be invalid and void.

383.300. 1. Asused in sections383.300t0383.314, theterm " insurer™ or "insurers’
means any insurance company, mutual insurance company, medical malpractice
association, any entity created under thischapter, or other entity providing any insurance
to any health care provider, as defined in section 538.205, RSM o, practicing medicinein
thestate of Missouri, against claimsfor malpractice or professional negligence; provided,
however, that theterm " insurer” or "insurers' shall not mean any surpluslinesinsurer
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operating under chapter 384, RSMo, or any entity to the extent it is self-insuring its
exposureto medical malpractice liability.

2. Notwithstanding any other provision of law, no insurer shall, with regardsto
medical malpractice insurance, asdefined in section 383.150:

(1) Chargean assessment or increasethebaseratechargeby mor ethan twenty-five
per cent for such insurancewithout first providing written notice by United Statesmail to
theinsured at least sixty daysprior totheeffectivedateof such actions; provided, however,
such noticeisnot required if the base rate changeisdueto therequest of theinsured;

(2) Refuse to renew such insurance without first providing written notice by
certified United States mail to theinsured at least sixty days prior to the effective date of
such actions, unless such refusal to renew is based upon a failure to pay sums due or a
termination or suspension of the health careprovider'slicenseto practicemedicinein the
state of Missouri, termination of theinsurer'sreinsurance program, or amaterial change
in the nature of theinsured's health care practice or individual risk characteristics; or

(3) Ceasetheissuance of such policiesof insurancein the state of Missouri without
first providing written notice by United States mail to the insured and to the Missouri
department of insuranceat least onehundred eighty daysprior totheeffectivedateof such
actions.

3. Any insurer that failsto providethenoticerequired under subdivisions(1) and
(2) of subsection 2 of this section shall, at the option of the insured, continue the cover age
in accordance with the provisions of subdivision (2) of subsection 6 of section 379.321,
RSMo.

383.302. Thedepartment of insurance shall, prior to June 30, 2007, establish risk-
reporting categoriesby physician specialty, such asobstetrics/gynecology, pediatrics, and
internal medicine, for medical malpractice insurance base rates, as defined in section
383.308, and may establish reasonable regulations for the reporting of all base rates
charged by such categories. The department of insurance shall consider, among other
criteria, thehistory or prior court judgmentsfor claimsunder thischapter in each county
of thisstate in establishing therisk reporting categories.

383.304. All insurers shall, with regards to medical malpractice insurance as
defined in section 383.150, provideto thedepartment of insurance, beginning on January
1, 2007, and not less than annually thereafter, an accurate report asto the actual rates,
including assessmentslevied against member s, excluding member swhose practiceispart-
time, charged by such company for such insurance, for each of the risk-reporting
categories and/or codes established in section 383.302.



H.B. 1837 13

N

ga b~ WD 00 NO Ol WD

© 0 ~NO 01T~ WD

e N <
N o o~ wWNPRO

383.306. Not later than June 1, 2007, and at least annually thereafter, the
department of insurance shall, utilizing the information provided under section 383.304
establish and publish, a market ratereflecting the median of the actual rates charged for
each of therisk-reporting categoriesfor the preceding year by all insurers.

383.308. For purposes of sections 383.300 to 383.314, the following ter ms mean:

(1) "Baserate', the premium rate designed to reflect the average aggregate
experience of a particular health care provider classification prior to adjustment for
individual risk characteristics;

(2) " Schedulerating or individual risk rating credits or debits’, rating factorsor
adjustmentsapplied to an insurer'sbaseratesto increase or decrease the premium of an
individual insured or unit or exposur eto adjust thebaserateto account for individual risk
characteristics not reflected in the baserate.

383.310. The department of insurance may establish reporting standards for
insurersby which theinsurer sshall annually report thetotal amount of premiumsr eceived
for each of the health care provider classifications designated by the department and the
total number of policies in each category. Such information shall be considered
confidential and shall be a closed record under chapter 610, RSMo.

383.312. 1. Thedepartment of insurance shall establish reporting standards for
insurersby which theinsurers, or an advisory or ganization designated by thedepartment,
shall annually report such Missouri medical malpracticeinsuranceactual premium, actual
premium deviation from the base rate, loss, exposure, and other information as the
department may require for the purpose of compiling a Missouri medical malpractice
ratemaking database. The reports shall bein a format determined by the department.
Such information shall beconsider ed confidential infor mation and shall beaclosed record
under chapter 610, RSMo.

2. The department shall collect the information required in subsection 1 of this
section and compileit in amanner appropriatefor assisting Missouri medical malpractice
insurersin developing their future base rates, schedule rating or individual risk rating
factors, and other aspectsof their rating plans. In compiling theinformation and making
it available to Missouri insurers and the public, the department shall remove any
individualized infor mation that identifiesa particular insurer or provider asthesourceor
subject of theinformation. The department may combine such information with similar
information obtained through insurer examinationssoasto cover periodsof morethan one
year.
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383.314. With regards to medical malpractice insurance as defined in section
383.150, to any rate increase or decrease of more than twenty-five percent shall be
considered unreasonable.

383.325. 1. If thedirector determinesthat a person hasengaged, isengaging, or is
about toengagein aviolation of sections383.100to 383.125 or sections 383.300t0 383.314,
or arule adopted or order issued thereunder, or that a person has materially aided, is
materially aiding, or is about to materially aid an act, practice, omission, or course of
business constituting a violation of sections 383.100 to 383.125 or sections 383.300 to
383.314, or a rule adopted or order issued thereunder, the director may issue such
administrative orders as authorized under section 374.046, RSMo. A violation of any
provision under sections 383.100 to 383.125 or sections 383.300 to 383.314 isa level two
violation under section 3 of thisact. Thedirector of insurance may also suspend or revoke
thelicense or certificate of authority of any person for any willful violation asauthorized
under section 1 of thisact.

2. If the director believes that a person has engaged, is engaging, or is about to
engagein aviolation of sections383.100t0 383.125 or sections383.300t0383.314, or arule
adopted or order issued thereunder, or that a person has materially aided, ismaterially
aiding, or is about to materially aid an act, practice, omission, or course of business
constituting a violation of sections 383.100 to 383.125 or sections 383.300 to 383.314 or a
ruleadopted or order issued thereunder, thedirector shall maintain acivil action for relief
authorized under section 2 of thisact. A violation of any provision under sections383.100
t0 383.125 or sections 383.300t0 383.314 isalevel two violation under section 3 of thisact.

383.326. Notwithstanding any other provision of law tothe contrary, no domestic,
foreign, or alien insurer authorized to write medical malpractice insurance in this state
shall issuepoliciesfor medical malpracticeinsuranceby incor porating other states claims
experiencein setting higher ratesfor this state than Missouri's claims experience would
justify.

383.330. The department of insurance shall promulgate rules defining the term
"claim" asit appliestoclaimsmadefor medical malpractice. Any ruleor portion of arule,
as that term is defined in section 536.010, RSMo, that is created under the authority
delegated in this section shall become effectiveonly if it complieswith and is subject to all
of the provisions of chapter 536, RSMo, and, if applicable, section 536.028, RSMo. This
section and chapter 536, RSM o, arenonsever ableand if any of the power svested with the
general assembly pursuant to chapter 536, RSMo, to review, to delay the effective date, or
to disapprove and annul arule are subsequently held unconstitutional, then the grant of
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rulemaking authority and any rule proposed or adopted after August 28, 2006, shall be
invalid and void.

383.335. By January 1, 2011, all insurerswriting medical malpracticeinsurancein
this state shall offer medical malpractice policies of insurance which arewritten so asto
apply to injury which results from acts or omissions occurring during the policy period,
regardless of thetiming of thefiling of a claim based on such acts and omissions.

507.091. 1. When acivil action isfiled in the courtsof thisstateand an insurer may
be obligated to provide a defense to such action or indemnity for any judgment rendered
therein, such insurer shall havetheright tointervenein such action and request the court
to determinetheextent of theinsurer'scoverageobligations, whilereservingtheinsurer's
rightswith regard to providing coverage for the claimsin the underlying civil action.

2. If an insurer does intervene, the court shall finally determine the extent of
cover age befor e preceding with the merits of the underlying action. Thejudgment of the
court astocoverageshall beimmediately appealable, notwithstandingissuesrelatingtothe
underlying action remaining unresolved. When a judgment on the issues of coverage
becomesfinal, the insurer shall be dismissed from the underlying action. If theinsurer
previously has undertaken the defense of the person named as a defendant in the
underlying action and the final judgment on the coverage issues determines that the
insurer hasnoobligation to provide such defense, theinsurer may withdraw such defense.

3. Notwithstanding any other provision of law to the contrary, if an insurer
proceedsin themanner prescribed in thissection, theinsurer'saction shall not constitute
a breach, either present or anticipatory, of any contract of insurance.

Section 1. 1. If the director of insurance determines, based on substantial and
competent evidence, that a cor poration or insurer with acertificate of authority under the
lawsrelating to insurance willfully has engaged in an act, practice, omission, or cour se of
business constituting a level three, four, or five violation of the laws of this staterelating
to insurance in chapters 374 to 385, RSMo, or been convicted of any felony or
misdemeanor under any state or federal law, the director may, after hearing, issue an
order suspending or revoking the certificate of authority.

2. Prior toissuance of the order under this section, the director shall give at least
thirty days noticewith a statement of reasonsfor the action and afford such cor poration
or insurer the opportunity for a hearing upon written request. If such corporation or
insurer requestsahearingin writing, afinal order of suspension or revocation may not be
issued unless the director makes findings of fact and conclusions of law in a record in
accor dancewith the contested case provisionsof chapter 536, RSM o, and procedural rules
promulgated by thedirector.
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3. Theenforcement authority of thedirector under thissection iscumulativetoany
other statutory authority of the director.

Section 2. 1. If thedirector of insurance believes that a person has engaged, is
engaging, or is about to engage in an act, practice, omission, or course of business
constituting aviolation of thelawsof thisstaterelatingtoinsurancein chapter s374to 385,
RSMo, or arule adopted or order issued thereunder or that a person has, is, or isabout
toengagein an act, practice, omission, or cour seof businessthat materially aidsaviolation
of the laws of this state relating to insurance in chapters 374 to 385, RSMo, or a rule
adopted or order issued thereunder, the director may maintain an action in the circuit
court of any county of the state or any city not within a county to enjoin the act, practice,
omission, or course of business and to enforce compliance with the laws of this state
relating toinsuranceor arule adopted or order issued by the director.

2. In an action under this section and on a proper showing, the court may:

(1) I'ssueapermanent or temporary injunction, restraining order, or declaratory
judgment;

(2) Order other appropriate or ancillary relief, which may include:

(&) An asset freeze, accounting, writ of attachment, writ of general or specific
execution, and appointment of areceiver or conservator, which may be the director, for
the defendant or the defendant’s assets;

(b) Ordering thedirector to take charge and control of a defendant's property,
including accountsin a depository institution, rents, and profits; to collect debts; and to
acquire and dispose of property;

(c) Imposing acivil penalty or forfeiture as provided in section 3 of thisact;

(d) Upon showing financial loss, injury, or harm to identifiable consumers,
imposing an order of restitution or disgorgement directed to a per son who hasengaged in
an act, practice, omission, or cour se of businessin violation of thelawsor rulesrelatingto
insurance;

(e) Orderingthe payment of prejudgment and post-judgment interest;

(f) Orderingreasonable costs of investigation and prosecution; and

(g) Orderingthe payment to theinsurance dedicated fund an additional amount
equal toten per cent of thetotal restitution or disgor gement order ed, or such other amount
asawar ded by thecourt, which shall beappropriated to an insurance consumer education
program administered by thedirector; or

(3) Order such other relief asthe court considers necessary or appropriate.

3. Thedirector may not be required to post a bond in an action or proceeding
under this section.
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4. Thecase may bebrought in thecircuit court of Cole County, any county or city
not within a county in which a violation has occurred, or any county or city not within a
county, which hasvenueof an action against the per son, partner ship, or corporation under
other provisions of law.

5. Theenforcement authority of thedirector under thissectioniscumulativetoany
other authority of thedirector to impose orders under other provisions of the insurance
laws of this state.

6. If thedirector determinesittobein thepublicinterest, thedirector isauthorized
toenter into a consent injunction and judgment in the settlement of any proceeding under
thelaws of this staterelating to insurance in chapters 374 to 385, RSMo.

7. A" Consumer Restitution Fund" shall becreated for the purpose of preserving
and distributing to aggrieved consumers disgorgement or restitution moneys obtained
through enforcement proceedings brought by the director. In addition to the equitable
power sof thecourt authorized in thissection, thecourt may order that such fundsbepaid
into the consumer restitution fund for distribution to aggrieved consumers. Thedirector
shall distribute such moneys to those persons injured by the unlawful acts, practices,
omissions, or cour ses of business by the subject of the proceeding. Notwithstanding the
provisions of section 33.080, RSM o, any moneys remaining in the director's consumer
restitution fund at theend of any biennium shall not betransferred tothegeneral revenue
fund, but if the director is unable with reasonable efforts to ascertain the aggrieved
consumers, themoneys may betransferred to theinsurance dedicated fund to be used for
consumer education.

Section 3. 1. Violations of the laws of this state relating to insurance in chapters
37410385, RSMo, or aruleadopted or order issued by thedirector, are classified for the
purpose of civil penalties and forfeituresinto the following five categories:

(1) Level oneviolations,

(2) Level two violations;

(3) Leve threeviolations,

(4) Level four violations; and

(5) Level fiveviolations.

2. An order toimpose acivil penalty or forfeiture, when imposed by the director
in an administrative proceeding under section 374.046, RSMo, on a person for any
violation of thelaws of thisstaterelating to insurancein chapters 374 to 385, RSMo, or a
rule adopted or order issued by the director, shall be an order to pay an amount not
exceeding the following:

(1) Nocivil penalty or forfeiturefor alevel oneviolation;
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(2) Onethousand dollars per each level two violation, up to an aggregate civil
penalty or forfeiture of fifty thousand dollars per annum for multiple violations;

(3) Fivethousand dollars per each level three violation, up to an aggregate civil
penalty or forfeiture of one hundred thousand dollarsper annum for multipleviolations;

(4) Ten thousand dollars per each level four violation, up to an aggregate civil
penalty or forfeiture of two hundred fifty thousand dollars per annum for multiple
violations;

(5) Fifty thousand dollars per each level five violation, up to an aggregate civil
penalty or forfeiture of two hundred fifty thousand dollars per annum for multiple
violations.

3. An order toimpose a civil penalty or forfeiture, when imposed by the court in
an enfor cement proceeding under section 2 of thisact on a person for any violation of the
laws of thisstaterelating to insurancein chapters 374 to 385, RSMo, or aruleadopted or
order issued by the director, shall be an order to pay an amount not exceeding the
following:

(1) Nocivil penalty or forfeiturefor alevel oneviolation;

(2) One thousand dollars per each level two violation, up to an aggregate civil
penalty or forfeiture of fifty thousand dollars per annum for multiple violations;

(3) Fivethousand dollars per each level three violation, up to an aggregate civil
penalty or forfeiture of two hundred thousand dollarsper annum for multipleviolations;

(4) Twenty thousand dollarsper each level four violation, up to an aggr egate civil
penalty or forfeiture of one million dollarsper annum for multiple violations,

(5) Onemillion dollarsper each level fiveviolation, with no limit to civil penalties
or forfeituresfor multiple violations,

4. Nocivil penalty or forfeituremay beimposed against aper son, unlessthe person
has engaged in the act, practice, omission or cour se of business constituting the violation.

5. Anyviolation of thelawsof thisstaterelatingtoinsurancein chapters374to 385,
RSMo, which isnot classified or does not authorize a specific rangefor a civil penalty or
forfeiturefor violations shall be classified as a level oneviolation. In bringing an action
to enforce a rule adopted by the director, unless the conduct that violates the rule also
violates the enabling statute, the violation shall be classified asa level one violation.

6. Thecivil penalties or forfeitures set forth in this section establish a maximum
range. Thecourt, or thedirector in administrative enfor cement, shall consider all of the
circumstances, including thenatur e of violationsto deter minewhether, and to any extent,
acivil penalty or forfeitureisjustified.



H.B. 1837 19

50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69

7. In any enforcement proceeding, the court, or director in administrative
enforcement, may enhance the civil penalty or forfeiture with a one classification step
increase under this section if the violation was knowing. The court, or director in
administrative enfor cement, may enhancethe civil penalty or forfeiture with a two level
increaseif the violation was knowingly committed in conscious disregard of the law.

8. In any enforcement proceeding, the court, or director in administrative
enforcement, may enhance the civil penalty or forfeiture with a one classification step
increase under this section if the violations resulted in actual financial loss or injury to
CONSUMers.

9. In any enforcement proceeding, the court, or director in administrative
enforcement, shall reduce the civil penalty or forfeiture on such person with a one
classification step reduction under thissection if, prior to receiving notice of the violation
from the department, the person detects the violation through a regular self-audit or
internal compliance program reasonably designed to detect and prevent insurance law
violations and immediately reportsthe violation to the director.

10. Any civil penalty or forfeiture recovered by the director shall be paid to the
treasurer and then distributed to the public schoolsasrequired by Articlel X, section 7 of
the Missouri Constitution.

11. Thepenaltiesand forfeituresauthorized by this section govern all actionsand
proceedings that areinstituted on the basis of conduct occurring after August 31, 2006.
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