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FIRST REGULAR SESSION

HOUSE BILL NO. 165

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE COOPER (120).
Pre-filed December 19, 2006 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
0613L.011

AN ACT

Torepeal sections 71.675, 92.074, 92.077, 92.080, 92.083, 92.086, 92.089, 92.092, and 92.095,
RSMo, and to enact in lieu thereof eight new sections relating to assessment and
collection of various taxes on telecommunications companies.

Be it enacted by the General Assembly of the state of Missouri, as follows:

SectionA. Sections71.675,92.074,92.077,92.080, 92.083, 92.086, 92.089, 92.092, and
92.095, RSMo, are repealed and eight new sections enacted in lieu thereof, to be known as
sections 71.675, 92.074, 92.077, 92.080, 92.083, 92.086, 92.089, and 92.092, to read asfollows:

71.675. 1. Notwithstanding any other provision of law to the contrary, no city, county,
village, or town shall bring or maintain any action in federal or state court in this state as a
representative member of a class to enforce or collect any business license tax imposed on a
telecommunications company. Thissubsection shall not apply toany action that iscertified
asa class action before August 28, 2007.

2. If otherwise permitted by any other provision of law, acity, county, village, or
town may, individually or asasingle plaintiff in amultiple-plaintiff lawsuit, bring an action in
federal or state court in this state to enforce or collect any business license tax imposed on a
telecommuni cations company.

[2.] 3. Nothinginthissection shall be construed to preclude any taxpayer frominitiating
an action in federal or state court as arepresentative member of aclass seeking injunctiverelief
against the Missouri department of revenue to enforce the imposition, assessment, or collection
of the business license tax provided under sections 92.074 to [92.095] 92.092, RSMo.

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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92.074. Sections 92.074 to [92.095] 92.092 shall be known as the "2007 Municipal
Telecommunications Business License Tax Simplification Act".

92.077. Asusedinsections92.074t0[92.095] 97.092, unlessthe context clearly requires
otherwise, the following terms mean:

(1) "Businesslicensetax", any tax, including any fee, charge, or assessment in the nature
of atax, assessed by amunicipality on atelecommunications company for the privilege of doing
business within the borders of such municipality, and specifically includes any tax assessed on
a telecommunications company by a municipality under section 66.300, RSMo, [and] section
80.090, RSMo, section 92.045 or 92.073, section 94.110, 94.270, or 94.360, RSMo, or under
authority granted in itscharter, aswell asan occupation licensetax, gross receiptstax, franchise
tax, or similar tax, but shall not include:

(a) Any state or municipal salestax imposed under sections 144.010to 144.525, RSMo;
or

(b) Any municipal right-of-way usagefeeimposed under theauthority of amunicipality's
police powers under Section 253(c) of the Federal Telecommunications Act of 1996, or under
sections 67.1830 to 67.1846, RSMo; or

(c) Any tax or fee levied for emergency services under section 190.292, 190.305,
190.325, 190.335, or 190.430, RSMo, or any tax authorized by the general assembly after August
28, [2005] 2007, for emergency services,

(d) Any flat tax [duly imposed on or before August 28, 2005] not exceeding twenty-
seven thousand five hundred dollars per taxpayer per year;

(2) "Director", the director of the department of revenue;

(3) "Municipa", of or relating to a municipality;

(4) "Municipality”, any city, county, town, or village in Missouri entitled by authority
of section 66.300, RSMo, section 80.090, RSMo, section 92.045 or 92.073, section 94.110,
94.270, or 94.360, RSMo, or under authority granted in its charter to assess a business license
tax on any type of telecommunications [companies] company;

(5) "Telecommunications company”, any company doing business in this state that
provides tel ecommunications service;

(6) "Telecommunications service", the same meaning as such term is defined in section
144.010, RSMo. Theterm telephone company, as used in sections 94.110, 94.270, and 94.360,
RSMo, shall have the same meaning as telecommuni cations company as defined in this section;

(7) " Protested tax" , abusinesslicensetax that isnot availablefor theunrestricted
use of amunicipality because it has been either:

() Paid to amunicipality under protest under section 139.031, RSMo; or
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(b) Paid into, or segregated under, an escrow or other similar arrangement under
an agr eement between atelecommunicationscompany and amunicipality, or under acourt
order issued in a pending case involving the business license tax liability of a
telecommunications company to a municipality.

92.080. Notwithstanding any provisions of this chapter or chapter 66, 80, or 94, RSMo,
or the provisions of any municipal charter, after August 28, [2005] 2007, no municipality [may]
shall impose any business license tax, tower tax, or antennae tax on a telecommunications
company except as specified in sections 92.074 to [92.095] 92.092.

92.083. 1. On or after July 1, [2006] 2008, if any city, county, village, or town has
imposed abusiness license tax on atel ecommuni cations company, as authorized in this chapter,
or chapter 66, 80, or 94, RSMo, or under the authority granted in its charter, the terms used in
such ordinance shall be construed, for the purposes of sections 92.074 to [92.095] 92.092, to
have the meanings set forth in this section, regardless of any contrary definition in the ordinance:

(1) "Gross receipts’, or any similar term, means all receipts from the retail sale of
telecommuni cations service taxable under section 144.020, RSMo, and from any retail customer
now or hereafter exempt from the state sales tax;

(2) "Telephone service", "telephonic service", "telecommunications service",
"telecommunications’, "local exchange service', "local exchange telephone transmission
service", "exchange telephone service" or similar terms means telecommunications service as
defined in section 92.077.

2. Nothing in this section shall have the effect of repealing any existing ordinance
imposing abusiness license tax on atelecommunications company; provided that acity with an
ordinancein effect [prior to August 28, 2005] befor e July 1, 2008, complieswith the provisions
of section 92.086.

3. Any business license tax imposed on a telecommunications company on and after
July 1, [2006] 2008, shall be imposed on the retail sale of telecommunications service.

92.086. 1. On or before January 1, [2006] 2008, the director shall publish alist of the
municipalitieswhich have[, prior to August 28, 2005,] enacted ordinances imposing abusiness
license tax on atelecommunications company. Thelist shall contain:

(1) The name of the municipality imposing the tax;

(2) The name of the tax as denoted by the municipality;

(3) Thecitation to the municipal code provisions imposing the tax; and

(4) The percentage of gross receipts.

The director shall not be required to include any figures for the percentage of gross receiptsiif
the municipality [in question at the time of August 28, 2005, had] has an ordinance which
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[imposed] imposes aflat feeinstead of afee based on gross receipts as its business license tax.
Incompilingthelist, thedirector shall collect information from telecommuni cations companies,
municipalities, municipa codes, and other reliable sources.

2. (1) On or before [February] March 1, [2006] 2008, all telecommunications
companies in Missouri shall provide the director and the state auditor with the amount of
municipal business license tax which they paid each Missouri municipality identified by the
director in accordance with subsection 1 of this section for telecommunications services
provided in the previous [four quarters] calendar year, excluding any protested tax. On or
before [February] March 1, [2006] 2008, all telecommunications companiesin Missouri shall
provide the director and the state auditor with an itemized list establishing their gross receipts
for telecommunications services provided in the previous [four quarters] calendar year for
each category of grossreceiptsin each municipality identified by thedirector in accordancewith
subsection 1 of this section [upon which asales tax is paid] , including receipts from retail
salesto customer sthat ar e exempt from salestax, but excluding grossreceipts from sales
to nonbusiness customer s with respect to those municipalities that exclude such receipts
from their business license tax. |f a telecommunications company does not maintain
recor dsthat segregategr ossreceiptsfrom businesscustomer s, then such company may use
any reasonable method to estimate such receipts,

(2) Onor before [February] March 1, [2006] 2008, each municipality shall provide the
director and state auditor with the total amount of municipal business license tax revenue
collected for [the previous fiscal year of taxable gross receipts from] telecommunications
[companies] servicesprovided in the previouscalendar year, excluding protested tax. Any
inconsistency or dispute arising from the information provided by the municipalities and
telecommuni cationscompaniesshall beresolved through an audit performed by the stateauditor;

(3) Within thirty days of receiving a written request, the director shall provide a
telecommunicationscompany with theaggr egate gr ossr ecelptsand aggr egatetax revenue
by municipality that isreported to thedirector by all telecommunications companiesand
municipalities, so that the company may verify the new rates determined by the
municipalities.

3. Beginning on July 1, [2006] 2008, the director shall henceforth collect, administer,
and distribute telecommunications business license tax revenues in accordance with the
provisions of sections 92.074 to [92.095] 92.092.

4. [Notwithstanding the provisions of any municipal business license tax ordinance,
effective] On and after July 1, [2006,] 2008:
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(1) All business license taxes shall be based solely and exclusively on those gross
receipts of telecommunications companies for the retail sale of telecommunications services
[which are subject to taxation under sections 144.010 and 144.020, RSMo] ; and

(2) Inorder toimpose a businesslicense tax, a municipality shall have previously
amended its business license tax ordinance to accomplish the following:

(@) Incorporate the tax base definitions provided in subdivisions (1) and (2) of
subsection 1 of section 92.083;

(b) Adopt the tax rate promulgated by the director under subsection 6 of this
section; and

(c) Adopt the provisions of subsection 13 of this section.

Any provisionsin any municipal taxing ordinances which provide different definitions, rules,
or provisions are expressly preempted and are null and void; provided, however, that
provisions limiting taxable receipts to receipts from business customers shall not be
preempted.

5. The director is authorized to promulgate regulations to establish the appropriate
proceduresfor collecting, administering, and distributing such taxes. Not lessthan thirty days
after the end of each calendar quarter, atelecommunications company shall file aquarterly
return with the director with an attached schedul e setting forth the total amount of taxable gross
receipts for the quarter and the amount of business license tax due to each municipality. The
director shall distributethe appropriate amounts, asset forth in thissection, tothemunicipalities.
In exchange for its collection, administration, and distribution functions, the department of
revenue shall retain acollection fee of up to one percent (not to exceed the actual costsincurred)
on al funds collected and distributed and shall be allowed to collect the interest off such funds
during the time between collection and distribution. In no event shal the director fail to
distribute the collected funds to a municipality more than thirty days after the collection of the
funds.

6. Itistheintent of the general assembly that sections92.074 to [92.095] 92.092 comply
witharticle X, section 22 of the Missouri Constitution, so that the application of sections92.074
t0[92.095] 92.092 shall have arevenue-neutral effect. Because businesslicensetaxesshall now
be based on [the] grossreceipts[subject] , defined by referencetothe salestax, it isanticipated
that the base of the existing business license taxes in most cases shall be broadened, so in order
to comply with article X, section 22 of the Missouri Constitution, the municipality shall adjust
the gross recei pts percentage rate identified by the director in accordance with subsection 2 of
this section so that the amount collectible, in total from all telecommunications companies,
excluding thecollection fee authorized in subsection 5 asdefined herein, beforeand immediately
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after enactment remains the same in each municipality. If the determination is made by a
municipality that in order to comply with article X, section 22 of the Missouri Constitution the
grossreceipts percentage rate must beincreased, such increase shall be passed by amajority vote
of the qualified voters voting in that municipality. The existing tax base shall be an amount
equal to the total amount of [telecommunications] telecommunication business license taxes
collected by a municipality for [fiscal year 2005,] telecommunications services provided
during calendar year 2007 (excluding any protested tax), and increased by fifty percent of
the[difference between such amount and the] business|licensetax receiptsthat would have been
yielded by applying the gross receipts percentage rate identified in accordance with subsection
1 of thissectionto thetotal grossreceiptsfor all wirelesstelecommunications services provided
by telecommunications companies asidentified in 47 U.S.C. Section 332(D)(1) and 47 C.F.R.
Parts 22 or 24 in such [fiscal] calendar year attributable to the municipality, excluding any
grossreceiptsupon which taxeswer epaid without protest but including any gr ossr eceipts
upon which protested tax was paid. Based upon the rate information received from the
director under this section, each municipality shall, no later than April 1, [2006, promulgate and
publish] 2008, provide to the director the revenue-neutral rates to be applied in each
municipality. Thedirector shall verify that each ratewascomputed under themethodology
provided in thissection and, after verifyingall such ratesand modifying any such ratesas
needed to bring them into compliancewith the methodology provided in thissection, shall
promulgate such rates and notify municipalities and telecommunications companies of
such rates. Such tax rates shall be the applicable businesslicensetax rate for billsrendered on
or after July 1, [2006] 2008. Any percentages in any ordinance that are contrary to that
established by the [ municipality herein] methodology set forth in thissection arenull and void.
If any municipal business license tax ordinance [as of January 1, 2005, had] has a provision
stating that the tax only applied to receipts from business customers, the new calculated rate
under this section also shall be determined based only on r eceiptsfrom business customersand
shall apply only to business customers.

7. Onor before April 1, [2007] 2009, the director, in consultation with the state auditor
and municipalities, shall examine revenues collected and forecast whether a shortfall or excess
in municipal revenuesfor each municipality islikely to occur for thefiscal year ending June 30,
[2007] 2009, dueto datareporting errors or other errorsin the cal cul ation of the revenue-neutral
tax rate. Section 32.057, RSMo, shall not restrict the disclosure of information to perform such
consultation. If ashortfall or excessis expected, the director, after review and comment from
municipalities and tel ecommuni cations companies, shall promulgate and publish an adjustment
in the rate in such municipalities. Such tax rate adjustment, if necessary, shall apply to bills
issued after July 1, [2007] 2009.
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8. The director shall be notified in writing within thirty days of any change in the
municipal business license tax rate adopted by a municipality. The director shall promulgate
such rate changes, but such rate changes [may] shall only take effect on the first day of a
calendar quarter and only after a minimum of ninety days notice from the director to a
telecommunications company. Any subsequent increase in the business license tax rate passed
through an ordinance by a municipality which is above that rate as established by the
[municipality under] methodology provided by subsection 6 of this section shall be passed by
amajority vote of the qualified voters voting in that municipality. No municipal tax rate shall
exceed the cap provided in subsection 9 of this section.

9. Notwithstanding the provisions of subsections 3 to 8 of this section or any other
provision of law to the contrary, [for any municipality not subject to the provisions of subsection
10 of this section,] the maximum rate of taxation on gross receipts shall not exceed five percent
for bills rendered on or after July 1, [2006] 2008, except if the business license tax rate for any
municipality, as calculated in subsection 6 of this section, or if necessary, subsection 7 of this
section, is determined to be greater than five percent, then, notwithstanding the provisions of
such subsections, the business license tax ratesfor such municipality on and after July 1, [2006]
2008, shall be asfollows:

(1) For bills rendered between July 1, [2006] 2008, and June 30, [2008] 2009, the rate
shall be the actual adjusted rate as determined by subsection 6 of this section[, or, if necessary,
subsection 7 of this section];

(2) For billsrendered between July 1, [2008] 2009, and June 30, 2010, the rate shall be
half the sum of the rate determined in subdivision (1) of this subsection and five percent; and

(3) For all billsrendered on and after July 1, 2010, five percent.

10. [(2) Any municipality which prior to November 4, 1980, had an ordinanceimposing
abusinesslicensetax on telecommunications companies which specifically included the words
"wireless', "cell phones’, or "mobile phones' in its business license tax ordinance as revenues
upon which a business license tax could be imposed, and had not limited its tax to local
exchange telephone service or landlines, and had taken affirmative action to collect such tax
from wireless telecommunications providers prior to January 15, 2005, shall not be required to
adjust its business license tax rate as provided in subsection 6 of this section and shall not be
subject to the provisions of subsection 9 of this section.

(2) Any municipality which hasan ordinance or an amendment to an ordinanceimposing
abusiness license tax on telecommunications companies which was authorized or amended by
apublic vote subsequent to November 4, 1980, and such authorization specifically included the
terms "wireless’, "cell phones’, or "mobile telephones’ as revenues upon which a business
license tax could be imposed, and had not limited itstax to local exchange telephone service or



H.B. 165 8

153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179

© 00 NO Ok WN

landlines, and had taken affirmative action to collect such tax from wirel esstel ecommunications
providers prior to January 15, 2005, shall not be required to adjust its business license tax rate
asprovidedin subsection 6 of this section and shall not be subject to the provisions of subsection
9 of this section.

11] For purposes of sections 92.074 to [92.095] 92.092, the director and any
municipality shal have the authority to audit any telecommunications company.
Notwithstanding the provisions of section 32.057, RSMo, the director of revenue shall furnish
any municipality with information it requests to permit the municipality to review and audit the
payments of any telecommunications company.

[12.] 11. The statute of limitations shall be three years for the alleged nonpayment or
underpayment of the business license tax.

[13.] 12. Any telecommunications company is authorized to pass through to its retail
customers all or part of the business license tax.

[14.] 13. Theprovisions of subsection 5 of section 144.190, RSMo, and subdivision (3)
of subsection 12 of section 32.087, RSMo, shall apply to the tax imposed under sections 92.074
to [92.095] 92.092.

[15.] 14. Unless specifically stated otherwise in sections 92.074 to [92.095] 92.092,
taxpayer remedies, enforcement mechanisms, tax refunds, tax protests, assessments, and all other
procedures shall be the same as those provided in chapter 144, RSMo.

[16.] 15. Any ruleor portion of arule, asthat term isdefined in section 536.010, RSMo,
that is created under the authority delegated in this section shall become effective only if it
complies with and is subject to all of the provisions of chapter 536, RSMo, and, if applicable,
section 536.028, RSMo. This section and chapter 536, RSMo, are honseverable and if any of
the powersvested with the general assembly pursuant to chapter 536, RSMo, to review, to delay
the effective date, or to disapprove and annul arule are subsequently held unconstitutional, then
the grant of rulemaking authority and any rule proposed or adopted after August 28, [2005] 2007,
shall beinvalid and void.

92.089. 1. The genera assembly finds and declares it to be the policy of the state of
Missouri that costly litigation which [have] hasbeen or may befiled by Missouri municipalities
against telecommuni cations companies, concerning the application of certain business license
taxes to certain telecommunications companies, and to certain revenues of those
telecommuni cations companies, as set forth below, is detrimental to the economic well being of
the state], and the claims of the municipal governments regarding such business licenses have
neither been determined to be valid nor liquidated].

2. Thegenera assembly further finds and declares that the [resol ution of such uncertain
litigation, the uniformity, and the administrative convenience and cost savings to municipalities
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resulting from, and the revenues which will or may accrue to municipalities in the future as a
result of the enactment of sections 92.074 to 92.095 are full and adequate] payment of deemed
past liability asprovided in thissection r epr esentsconsiderationto municipalities, astheterm
"consideration” isusedinarticlelll, section 39(5) of the Missouri Constitution, for theimmunity
and dismissal of lawsuits outlined in subsection [2] 3 of this section.

[2. Intheevent any] 3. If atelecommunications company, prior to July 1, [2006, failed
to pay any amount to a municipality based on a subjective good faith belief that either:

(1) It was not a telephone company covered by the municipal business license tax
ordinance, or the statute authorizing the enactment of such taxing ordinance, or did not provide
telephone service as stated inthe business|icense tax ordinance, and therefore owed no business
license tax to the municipality; or

(2) That certain categoriesof itsrevenuesdid not qualify under the definition or wording
of the ordinance as gross receipts or revenues upon which business license taxes should be
calculated;

such a] 2008, failed to pay to a municipality some or all of the businesslicense tax that is
or may be claimed by such municipality to be due from such telecommunications company
[is], then upon thetendering of payment to such municipality by such telecommunications
company on or before January 1, 2008, of the deemed past liability of such
telecommunications company, such telecommunications company shall be entitled to full
immunity from, and shall not be liable to amunicipality for, the payment of [the] any disputed
[amounts] amount of businesslicensetaxeq,] for any period uptoandincluding [July 1, 2006]
June 30, 2008. [However, such immunity and release from liability shall not apply to any
business license tax imposed in accordance with subdivisions (1) and (2) of subsection 10 of
section 92.086 or sections 92.074 to 92.095 after July 1, 2006. If any municipality, prior to July
1, 2006, has brought litigation or caused an audit of back taxes for the nonpayment] Upon such
payment by a telecommunications company of [municipal business license taxes, it shall
immediately dismiss such lawsuit without] such deemed past liability to a municipality:

(1) Such municipality shall dismiss with prejudice any pending lawsuit, and shall
cease and desist from [continuing any audit, except those cities described in subsection 10 of
section 92.086] any efforts to collect any amount of business license tax liability that is
claimed to be due from such company, or from any person associated with or affiliated
with such company, or to otherwiseenfor ceany alleged liability or obligation with respect
to business license taxes, with respect to all periods up to and including July 1, 2008; and

(2) All protested tax with respect to such telecommunications company and such
municipality shall beturned over and released to such telecommunications company, and
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any refund suit with respect to such protested tax payments shall ther eafter be dismissed
with preudice by such telecommunications company. |If atelecommunications company
collected a specific surcharge from a customer to fund all or a portion of the payment of
protested tax that isretur ned to such telecommunicationscompany under thissubdivision,
and if such customer isstill a customer of such telecommunications company when such
protested tax is returned to such telecommunications company, then such
telecommunicationscompany shall refund thesur char ged portion of such protested tax to
such customer.

4. For purposesof subsections2 and 3 of thissection, " deemed past liability" means
the excess, if any, of:

(1) Theliability that atelecommunications company would oweto a municipality
under itsbusinesslicensetax for the period beginning January 1, 2007, and ending M arch
31, 2007, without regard to any interest or penalty, which shall not be considered in
determining deemed past liability, deter mined by construing such municipality'sbusiness
license tax ordinance asif section 92.083 werein effect asof January 1, 2007; or

(2) The business license tax (other than protested tax) actually paid by such
telecommunications company for such period.

92.092. 1. All provisionsof sections92.074t0 92.089 are[ so essentially and inseparably
connected with, and so dependent upon, each other that no such provision would be enacted
without all others. If acourt of competent jurisdiction entersafinal judgment on the meritsthat
is not subject to appeal and that declares any provision or part of sections 92.074 to 92.089]
severable, such that if any provision therein isfound to be unconstitutional or unenforceable
[then sections 92.074 to 92.089, in their collective entirety, are invalid and shall have no legal
effect as of the date of such judgment. In such event, both telecommunications companies and
municipalities shall have the same rights as existed before August 28, 2005, but shall not be
entitled to reimbursement, or required to pay reimbursement, for any sumspaid inthe goodfaith
belief in the validity and constitutionality of sections 92.074 to 92.089] , then the remaining
provisions shall remain valid and enfor ceable.

2. If acourt of competent jurisdiction deter minesthat any rate established under
sections 92.074 to 92.089 exceeds the rate permitted under article X, section 22 of the
Missouri Constitution, then such rateshall bereduced sothat it complieswith such section
of the Constitution.

3. If a court of competent jurisdiction determines that a telecommunications
company isnot entitled to full immunity from a municipality as provided in subsection 3
of section 92.089, then such municipality shall immediately return to such
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19 telecommunications company any deemed past liability paid by such company to such
20 municipality.

[92.095. Theprovisionsof section 71.675, RSMo, are severablefromthe
provisions of sections 92.074 to 92.092. If any portion of sections 92.074 to
92.092 is declared unconstitutional or the application of any part of sections
92.074 t0 92.092 to any person or circumstance is held invalid, section 71.675,
RSMo, and its applicability to any person or circumstance shall remain valid and
enforceable. If any portion of section 71.675, RSMo, isdeclared unconstitutional
or the application of any part of section 71.675, RSMo, to any person or
circumstanceisheldinvalid, sections92.074t0 92.092 and itsapplicability to any
person or circumstance shall remain valid and enforceable.]
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