w N

FIRST REGULAR SESSION

HOUSE BILL NO. 406

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES SCHAD (Sponsor), JONES (117), TILLEY, WALLACE,
WILSON (119), McGHEE, BIVINS, MOORE, DEEKEN, ROBB, FISHER, SCHAAF, DAY, SATER,
WETER, CUNNINGHAM (145), PARSON, SUTHERLAND, DUSENBERG, DENISON, FRANZ, WELLS,
SCHNEIDER, WILSON (130), MAY, WRIGHT, COOPER (155), MUSCHANY, JONES (89), ONDER,
POLLOCK, DETHROW, LOEHNER, RUESTMAN, SCHLOTTACH, KINGERY, LEMBKE, DEMPSEY,
COOPER (120), NIEVES, SMITH (14), BAKER (123), NANCE, VIEBROCK, CUNNINGHAM (86),
WOOD, ERVIN, MUNZLINGER, GUEST, PRATT, FLOOK, STEVENSON, SMITH (150), BEARDEN,
SILVEY, SCHOELLER, NOLTE, DIXON, QUINN (7), ST. ONGE, KELLY, RICHARD, SANDER,
SCHARNHORST, FAITH, BRUNS AND GRISAMORE (Co-sponsors).

Read 1st time January 16, 2007 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
0998L.011

AN ACT

Torepeal sections306.111, 306.112, 306.116, 306.117, and 565.082, RSMo, andtoenactinlieu
thereof six new sections relating to watercraft regulations, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 306.111, 306.112, 306.116, 306.117, and 565.082, RSMo, are
repeal ed and six new sectionsenacted in lieu thereof, to be known as sections 306.111, 306.112,
306.116, 306.117, 306.118, and 565.082, to read as follows:

306.111. 1. A person commits the crime of negligent operation of a vessel if when
operating a vessel on the [Mississippi River, Missouri River or the lakes] water s of this state
[he] such person acts with criminal negligence, as defined in subsection 5 of section 562.016,
RSMo, to cause physical injury to any other person or damage to the property of any other
person. A person convicted of negligent operation of avessel isguilty of aclass B misdemeanor
upon conviction for thefirst violation, guilty of aclass A misdemeanor upon conviction for the
second violation, and guilty of a class D felony for conviction for the third and subsequent
violations.

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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2. A person commits the crime of operating a vessel while intoxicated if [he] such
per son operates avessel on the [Mississippi River, Missouri River or the lakes] water s of this
state while in an intoxicated condition. A person convicted of operating a vessel while
intoxicated is guilty of aclass B misdemeanor upon conviction for the first violation, guilty of
aclass A misdemeanor upon conviction for the second violation, and guilty of aclass D felony
for conviction for the third and subsequent violations.

3. A person commitsthe crime of involuntary manslaughter with avessel if, whileinan
intoxicated condition, [he] such per son operates any vessel onthe [Mississippi River, Missouri
River or thelakes] water s of this state and, when so operating, acts with criminal negligence to
cause the death of any person. Involuntary manslaughter with avessel isaclass C felony.

4. A person commitsthe crime of assault with avessel in the second degreeif, whilein
an intoxicated condition, [he] such person operates any vessal on the [Mississippi River,
Missouri River or the lakes] waters of this state and, when so operating, acts with crimina
negligence to cause physical injury to any other person. Assault with a vessel in the second
degreeisaclass D felony.

5. For purposes of this section, a person isin an intoxicated condition when [he] such
person is under the influence of acohol, a controlled substance or drug, or any combination
thereof.

306.112. 1. A person commits the crime of operating a vessel with excessive blood
alcohol content if such person operatesavessel onthe [Mississippi River, Missouri River or the
lakes] water s of this state with [ten-hundredths] eight-hundredths of one percent or more by
weight of acohol in such person's blood.

2. Asused in this section, percent by weight of alcohol in the blood shall be based upon
grams of alcohol per one hundred milliliters of blood and may be shown by chemical analysis
of the person's blood, breath, urine, or saliva.

3. Any person convicted of operating avessel with excessive blood alcohol content is:

(1) Guilty of aclass B misdemeanor upon conviction for the first violation[,] ;

(2) Guilty of aclass A misdemeanor upon conviction for the second violation[,] within
ten yearsof afirst offense and such person shall be placed on probation by the court for
aperiod of two years, and

(3) Guilty of aclass D felony for conviction for the third and subsequent violations
within twenty year sof two prior offensesand such per son shall be placed on probation by
the court for a period of threeyears. In addition to therequirementsset forth in section
306.128, such person shall be prohibited from operating a vessel for a period of fiveyears
from the date of conviction.
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306.116. 1. Any person who operates a vessel upon the [Mississippi River, Missouri
River or the lakes] water s of this state shall be deemed to have given consent to, subject to the
provisionsof sections306.111 to 306.119, achemical test or testsof such person's breath, blood,
urine, or salivafor the purpose of determining the alcohol or drug content of such person’'sblood
if arrested for any offense arising out of acts which the arresting law enforcement officer had
reasonabl e groundsto believe were committed while the person was operating avessel upon the
[Mississippi River, Missouri River or lakes] water s of this state in violation of section 306.111
or 306.112. The test shall be administered at the direction of the arresting law enforcement
officer whenever the person has been arrested for the offense.

2. The implied consent to submit to the chemical tests listed in subsection 1 of this
section shall be limited to not more than two such tests arising from the same arrest, incident,
or charge.

3. The person tested may have aphysician, or aqualified technician, chemist, registered
nurse, or other qualified person of such person's choosing and at such person's expense
administer atest in addition to any administered at the direction of a law enforcement officer.
Thefailure or inability to obtain an additional test by a person shall not preclude the admission
of evidence relating to the test taken at the direction of alaw enforcement officer.

4. Upontherequest of the person who istested, full information concerning thetest shall
be made available to such person.

306.117. 1. Uponthetrial of any person for violation of any of the provisions of section
306.111 or 306.112 the amount of alcohol or drugs in the person's blood at the time of the act
alleged as shown by any chemical analysis of the person's blood, breath, urine, or salivais
admissiblein evidence and the provisionsof subdivision (5) of section491.060, RSMo, shall not
prevent the admissibility or introduction of such evidence if otherwise admissible. Evidence of
alcohol in aperson's blood shall be given the following effect:

(1) If there was five-hundredths of one percent or less by weight of alcohol in such
person'sblood, it shall be presumed that the person was not intoxicated at the time the specimen
was obtained;

(2) If there was in excess of five-hundredths of one percent but less than
[ten-hundredths] eight-hundredths of one percent by weight of alcohol in such person's blood,
thefact shall not giveriseto any presumption that the person was or was not intoxicated, but the
fact may be considered with other competent evidence in determining whether the person was
intoxicated;

(3) If there was [ten-hundredths] eight-hundredths of one percent or more by weight
of alcohol in the person's blood, this shall be prima facie evidence that the person was
intoxicated at the time the specimen was taken.
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2. Percent by weight of alcohol in the blood shall be based upon grams of alcohol per
one hundred milliliters of blood.

3. A chemical analysis of a person's breath, blood, urine, or saliva, in order to giverise
to the presumption or to have the effect provided for in subsection 1 of this section, shall have
been performed as provided in sections 306.111 to 306.119 and in accordance with methods and
standards approved by the department of health and senior services.

4. The provisions of this section shall not be construed as limiting the introduction of
any other competent evidence bearing upon the question whether the person was intoxicated or
under the influence of a controlled substance, or drug, or a combination of either or both with
or without alcohol.

306.118. 1. For purposes of this section, unless the context clearly indicates
otherwise:

(1) An"aggravated offender” isa person who:

(@) Has pleaded guilty to or has been found gquilty of three or more
intoxication-related boating offenses; or

(b) Has pleaded gquilty to or has been found guilty of one or more
intoxication-related boating offense and, in addition, any of the following: involuntary
manslaughter under subsection 3 of section 306.111; assault with a vessel in the second
degreeunder subsection 4 of section 306.111; or assault of alaw enfor cement officer inthe
second degree under subdivision (4) of subsection 1 of section 565.082, RSMo;

(2) A "chronicoffender” is:

(&) A person who has pleaded guilty to or has been found guilty of four or more
intoxication-related boating offenses; or

(b) A person who haspleaded guilty to or hasbeen found guilty of, on two or more
Separ ate occasions, any combination of the following: involuntary manslaughter under
subsection 3 of section 306.111; assault with avessel in the second degreeunder subsection
4 of section 306.111; or assault of a law enforcement officer in the second degree under
subdivision (4) of subsection 1 of section 565.082, RSMo; or

(c) A person who has pleaded guilty to or has been found guilty of two or more
intoxication-related boating offenses and, in addition, any of the following: involuntary
manslaughter under subsection 3 of section 306.111; assault in the second degree under
subsection 4 of section 306.111; or assault of alaw enfor cement officer in thesecond degree
under subdivision (4) of subsection 1 of section 565.082, RSMo;

(3) An"intoxication-related boating offense” isoper atingavessel whileintoxicated,
operatingwith excessiveblood alcohol content, involuntary manslaughter under subsection
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3 of section 306.111, or assault of a law enforcement officer in the second degree under
subdivision (4) of subsection 1 of section 565.082, RSMo;

(4) A"persistent offender” isone of the following:

(&) A person who has pleaded guilty to or has been found guilty of two or more
intoxication-related boating offenses,

(b) A person who has pleaded guilty to or has been found guilty of involuntary
manslaughter under subsection 3 of section 306.111, assault in the second degree under
subsection 4 of section 306.111, or assault of alaw enfor cement officer in the second degree
under subdivision (4) of subsection 1 of section 565.082, RSMo; and

(5) A "prior offender” isa person who has pleaded guilty to or has been found
guilty of oneintoxication-related boating offense, wheresuch prior offenseoccurred within
fiveyear sof theoccurrenceof theintoxication-related boating offensefor which theper son
ischarged.

2. Any person who pleads guilty to or is found guilty of a violation of section
306.111 or 306.112 who isalleged and proved to be a prior offender isguilty of a class A
misdemeanor .

3. Any person who pleads guilty to or is found guilty of a violation of section
306.111 or 306.112 whoisalleged and proved to bea persistent offender isqguilty of aclass
D felony.

4. Any person who pleads guilty to or is found guilty of a violation of section
306.111 or 306.112 who is alleged and proved to be an aggravated offender is guilty of a
class C felony.

5. Any person who pleads guilty to or is found guilty of a violation of section
306.111 or 306.112 who is alleged and proved to be a chronic offender is guilty of a class
B felony.

6. No state, county, or municipal court shall suspend theimposition of sentence as
to a prior offender, persistent offender, aggravated offender, or chronic offender under
this section nor sentence such person to pay afinein lieu of aterm of imprisonment. No
prior offender shall be dligible for parole or probation until he or she has served a
minimum of fivedaysimprisonment, unlessasacondition of such paroleor probation such
person performs at least thirty days of community service under the supervision of the
court in thosejurisdictions which have arecognized program for community service. No
persistent offender shall be eligible for parole or probation until he or she has served a
minimum of ten daysimprisonment, unlessasa condition of such paroleor probation such
person performs at least sixty days of community service under the supervision of the
court. No aggravated offender shall beeligiblefor paroleor probation until heor shehas
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served a minimum of sixty daysimprisonment. No chronic offender shall be eligible for
parole or probation until he or she has served a minimum of two yearsimprisonment.

7. The state, county, or municipal court shall find the defendant to be a prior
offender, persistent offender, aggravated offender, or chronic offender if:

(1) Theindictment or information, original or amended, or theinformationin lieu
of anindictment pleadsall essential factswarrantingafindingthat thedefendant isaprior
offender or persistent offender; and

(2) Evidenceisintroduced that establishes sufficient facts pleaded to warrant a
finding beyond areasonable doubt the defendant isa prior offender, persistent offender,
aggravated offender, or chronic offender; and

(3) Thecourt makesfindings of fact that warrant a finding beyond a reasonable
doubt by the court that the defendant isa prior offender, persistent offender, aggravated
offender, or chronic offender.

8. In ajury trial, the facts shall be pleaded, established and found prior to
submission to thejury outside of its hearing.

9. In atrial without ajury or upon a plea of guilty, the court may defer the proof
in findings of such factsto alater time, but prior to sentencing.

10. The defendant shall be accorded full rights of confrontation and
cross-examination, with the opportunity to present evidence, at such hearings.

11. Thedefendant may waive proof of the facts alleged.

12. Nothing in this section shall prevent the use of presentence investigations or
commitments.

13. At the sentencing hearing both the state, county, or municipality and the
defendant shall be permitted to present additional information bearing on the issue of
sentence.

14. Thepleasor findings of guilty shall be prior to the date of commission of the
present offense.

15. Thecourt shall not instruct thejury asto therangeof punishment or allow the
jury, upon afinding of guilty, to assess and declarethe punishment as part of itsverdict
in casesof prior offenders, per sistent offender s, aggr avated offender s, or chronicoffenders.

565.082. 1. A person commits the crime of assault of a law enforcement officer,
emergency personnel, or probation and parole officer in the second degree if such person:

(1) Knowingly causesor attemptsto cause physical injury to alaw enforcement officer,
emergency personnel, or probation and parol e officer by meansof adeadly weapon or dangerous
instrument;
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(2) Knowingly causes or attemptsto cause physical injury to alaw enforcement officer,
emergency personnel, or probation and parole officer by means other than a deadly weapon or
dangerous instrument;

(3) Recklessly causes serious physical injury to alaw enforcement officer, emergency
personnel, or probation and parole officer; or

(4) Whileinanintoxicated condition or under the influence of controlled substances or
drugs, operates a motor vehicle or motorboat in this state and when so operating, acts with
criminal negligenceto cause physical injury to alaw enforcement officer, emergency personnel,
or probation and parole officer;

(5) Actswith criminal negligenceto cause physical injury to alaw enforcement officer,
emergency personnel, or probation and parol e officer by means of adeadly weapon or dangerous
instrument;

(6) Purposely or recklessly places alaw enforcement officer, emergency personnel, or
probation and parole officer in apprehension of immediate serious physical injury; or

(7) Actswithcriminal negligenceto create asubstantial risk of death or serious physical
injury to alaw enforcement officer, emergency personnel, or probation and parole officer.

2. As usad in this section, "emergency personnel” means any paid or volunteer
firefighter, emergency room or trauma center personnel, or emergency medical technician as
defined in subdivisions (15), (16), and (17) of section 190.100, RSMo.

3. Assault of alaw enforcement officer, emergency personnel, or probation and parole
officer inthe second degreeisaclass B felony unless committed pursuant to subdivision (2), (5),
(6), or (7) of subsection 1 of this section in which caseit isaclass C felony.
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