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AN ACT

To repeal sections 191.900, 191.905, and 191.910, RSMo, and to enact in lieu thereof nine new
sections relating to Medicaid fraud, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 191.900, 191.905, and 191.910, RSMo, are repealed and nine new
sections enacted in lieu thereof, to be known as sections 191.900, 191.905, 191.907, 191.908,
191.909, 191.910, 191.914, 1, and 2, to read as follows:

191.900. Asused in sections 191.900 to 191.910, the following terms mean:

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(1) "Abuse', the infliction of physical, sexua or emotional harm or injury. "Abuse"
includesthetaking, obtaining, using, transferring, concealing, appropriating or taking possession
of property of another person without such person's consent;

(2) "Clam", any attempt to cause a health care payer to make a health care payment;

(3) "Fase", wholly or partidly untrue. A false statement or false representation of a
material fact meansthefailureto reveal material factsin amanner which isintended to deceive
a health care payer with respect to aclaim;

(4) "Hedth care', any service, assistance, care, product, device or thing provided
pursuant to a medical assistance program, or for which payment is requested or received, in
whole or part, pursuant to a medical assistance program;

(5) "Hedth care payer", a medical assistance program, or any person reviewing,
adjusting, approving or otherwise handling claimsfor health care on behalf of or in connection
with amedical assistance program;

(6) "Hedth care payment”, a payment made, or the right under a medical assistance
program to have a payment made, by a health care payer for a health care service;

(7) "Health care provider”, any person delivering, or purporting to deliver, any health
care, and including any employee, agent or other representative of such aperson[;] , and further
including any employee, representative or subcontractor of the State of Missouri
delivering, purporting to deliver or arranging for the delivery of any health care;

(8) "Knowing" and " knowingly", that a person, with respect to information:

(a) Hasactual knowledge of the information;

(b) Actsin deliberate ignorance of thetruth or falsity of the information; or

(c) Actsinrecklessdisregard of thetruth or falsity of the information;

Use of the terms "knowing" or "knowingly" shall be construed to include the term
"intentionally" , which meansthat a person, with respect to information, intended to act
in violation of the law;

(90 "Medica assistance program”, any program to provide or finance health care to
recipients which is established pursuant to title 42 of the United States Code, any successor
federal healthinsurance program, or awaiver granted thereunder. A medical assistance program
may be funded either solely by state funds or by state and federal funds jointly. The term
"medical assistance program™ shall include the medical assistance program provided by section
208.151, RSMo, et seg., and any state agency or agencies administering all or any part of such
aprogram;

[(9)] (10) "Person", anatural person, corporation, partnership, association or any legal
entity.
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191.905. 1. No health care provider shall knowingly make or cause to be made afalse
statement or false representation of a material fact in order to receive a health care payment,
including but not limited to:

(1) Knowingly presenting to a health care payer aclaim for a health care payment that
falsely representsthat the health carefor which the health care payment isclaimed wasmedically
necessary, if in fact it was not;

(2) Knowingly concealing the occurrence of any event affecting aninitial or continued
right under a medical assistance program to have a health care payment made by a health care
payer for providing health care;

(3) Knowingly concealing or failing to disclose any information with theintent to obtain
a headlth care payment to which the health care provider or any other health care provider is not
entitled, or to obtain a health care payment in an amount greater than that which the health care
provider or any other health care provider is entitled,;

(4) Knowingly presenting a claim to a health care payer that falsely indicates that any
particular health care was provided to a person or persons, if in fact health care of lesser value
than that described in the claim was provided.

2. No person shal knowingly solicit or receive any remuneration, including any
kickback, bribe, or rebate, directly or indirectly, overtly or covertly, in cash or in kind in return
for:

(1) Referring another person to ahealth care provider for the furnishing or arranging for
the furnishing of any health care; or

(2) Purchasing, leasing, ordering or arranging for or recommending purchasing, leasing
or ordering any health care.

3. No person shall knowingly offer or pay any remuneration, including any kickback,
bribe, or rebate, directly or indirectly, overtly or covertly, in cash or in kind, to any person to
induce such person to refer another person to a health care provider for the furnishing or
arranging for the furnishing of any health care.

4. Subsections 2 and 3 of this section shall not apply to adiscount or other reduction in
price obtained by a health care provider if the reduction in price is properly disclosed and
appropriately reflected in the claim made by the health care provider to the health care payer, or
any amount paid by an employer to an employeefor employment in the provision of health care.

5. Exceptions to the provisions of subsections 2 and 3 of this subsection shall be
provided for as authorized in 42 U.S.C. Section 1320a-7b(3)(E), as may be from time to time
amended, and regulations promulgated pursuant thereto.

6. No person shall knowingly abuse a person receiving health care.
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7. A person who violates subsections 1 to [4] 3 of this section isguilty of aclass[D] C
felony upon hisor her first conviction, and shall be guilty of aclass[C] B felony upon his or
her second and subsequent convictions. Any person who has been convicted of such
violations shall be referred to the Office of Inspector General within the United States
Department of Health and Human Services. A prior conviction shall be pleaded and proven
asprovided by section 558.021, RSMo. A person who violates subsection 6 of this section shall
be guilty of aclass C felony, unless the act involves no physical, sexua or emotional harm or
injury and the value of the property involved isless than five hundred dollars, in which event a
violation of subsection 6 of this section is aclass A misdemeanor.

8. Any natural person who willfully prevents, obstructs, misleads, delays, or
attempts to prevent, obstruct, mislead, or delay the communication of information or
recordsrelating to a violation of sections 191.900 to 191.910 is guilty of a class D felony,
and, upon conviction, forever shall be excluded from participation as a provider for the
medical assistance program.

[8.] 9. Each separatefalse statement or fal se representation of amaterial fact proscribed
by subsection 1 of this section or act proscribed by subsection 2 or 3 of this section shall
constitute a separate offense and a separate violation of this section, whether or not made at the
same or different times, as part of the same or separate episodes, as part of the same scheme or
course of conduct, or as part of the same claim.

[9.] 10. Inaprosecution pursuant to subsection 1 of thissection, circumstantial evidence
may be presented to demonstrate that a false statement or claim was knowingly made. Such
evidence of knowledge may include but shall not be limited to the following:

(1) A claim for ahealth care payment submitted with the health care provider's actual,
facsimile, stamped, typewritten or similar signature on the claim for health care payment;

(2) A clam for ahealth care payment submitted by means of computer billing tapes or
other electronic means,

(3) A courseof conduct involving other fal se claims submitted to thisor any other health
care payer.

[10.] 11. Any person convicted of aviolation of this section, in addition to any fines,
penalties or sentences imposed by law, shall be required to make restitution to the federal and
state governments, in an amount at least equal to that unlawfully paid to or by the person, and
shall be required to reimburse the reasonable costs attributable to the investigation and
prosecution pursuant to sections 191.900 to 191.910. All of such restitution shall be paid and
deposited to the credit of the "Medicaid Fraud Reimbursement Fund”, which is hereby
established in the state treasury. Moneys in the Medicaid fraud reimbursement fund shall be
divided and appropriated to thefederal government and affected state agenciesin order to refund
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moneys falsely obtained from the federal and state governments. All of such cost
reimbursements attributabl e to the investigation and prosecution shall be paid and deposited to
the credit of the "Medicaid Fraud Prosecution Revolving Fund”, which is hereby established in
the state treasury. Moneys in the Medicaid fraud prosecution revolving fund may be
appropriated to the attorney general, or to any prosecuting or circuit attorney who has
successfully prosecuted an action for a violation of sections 191.900 to 191.910 and been
awarded such costs of prosecution, in order to defray the costs of the attorney general and any
such prosecuting or circuit attorney in connection with their duties provided by sections 191.900
t0191.910. No moneysshall be paidinto the Medicaid fraud protection revolving fund pursuant
to this subsection unlessthe attorney general or appropriate prosecuting or circuit attorney shall
have commenced a prosecution pursuant to this section, and the court findsin its discretion that
payment of attorneys feesand investigative costsisappropriate under all the circumstances, and
the attorney general and prosecuting or circuit attorney shall prove to the court those expenses
which were reasonabl e and necessary to the investigation and prosecution of such case, and the
court approves such expenses as being reasonable and necessary. The provisions of section
33.080, RSM o, notwithstanding, moneysin the M edicaid fraud prosecution revol ving fund shall
not lapse at the end of the biennium.

[11.] 12. A person who violates subsections 1 to [4] 3 of this section shall be liable for
acivil penalty of not less than five thousand dollars and not more than ten thousand dollars for
each separate act in violation of such subsections, plusthreetimesthe amount of damageswhich
the state and federal government sustained because of the act of that person, except that the court
may assess not more than two times the amount of damages which the state and federal
government sustained because of the act of the person, if the court finds:

(1) The person committing the violation of this section furnished personnel employed
by the attorney general and responsible for investigating violations of sections 191.900 to
191.910 with all information known to such person about the violation within thirty days after
the date on which the defendant first obtained the information;

(2) Such person fully cooperated with any government investigation of such violation;
and

(3) At the time such person furnished the personnel of the attorney general with the
information about the violation, no criminal prosecution, civil action, or administrative action

had commenced with respect to such violation, and the person did not have actual knowledge
of the existence of an investigation into such violation.

[12.] 13. Upon conviction pursuant to this section, the prosecution authority shall
provide written notification of the conviction to all regulatory or disciplinary agencies with
authority over the conduct of the defendant health care provider.
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[13.] 14. The attorney general may bring a civil action against any person who shall
receive ahealth care payment asaresult of afalse statement or fal se representation of amaterial
fact made or caused to be made by that person. The person shall be liable for up to double the
amount of all payments received by that person based upon the false statement or false
representation of amaterial fact, and the reasonabl e costs attributable to the prosecution of the
civil action. All such restitution shall be paid and deposited to the credit of the Medicaid fraud
reimbursement fund, and all such cost reimbursements shall be paid and deposited to the credit
of the Medicaid fraud prosecution revolving fund. No reimbursement of such costs attributable
to the prosecution of the civil action shall be made or allowed except with the approval of the
court having jurisdiction of thecivil action. No civil action provided by this subsection shall be
brought if restitution and civil penalties provided by subsections 10 and 11 of this section have
been previously ordered against the person for the same cause of action.

15. Any person who discovers a violation by himself or herself or such person's
organization and who reports such information voluntarily before such information is
public or known to the attorney general shall not be prosecuted for a criminal violation.

191.907. 1. Any person whoistheoriginal source of theinformation used by the
attorney general tobring an action under subsection 14 of section 191.905 shall receiveten
per cent of any recovery by theattorney general. Asused in thissection, " original source
of information" means information no part of which has been previously disclosed to or
known by the government or public. If the court finds that the person who was the
original source of the information used by the attorney general to bring an action under
subsection 14 of section 191.905 planned, initiated, or participated in the conduct upon
which the action is brought, such person shall not be entitled to any percentage of the
recovery obtained in such action.

2. Any person whoistheoriginal sourceof information about thewillful violation
by any person of section 36.460, RSMo, shall receive ten percent of the amount of
compensation that would have been paid theemployeeforfeiting hisor her position under
section 36.460, RSM o, if theemployeewasfound to have acted fraudulently in connection
with the state medical assistance program.

191.908. 1. An employer shall not dischar ge, demote, suspend, threaten, har ass, or
otherwise discriminate against an employee in the terms and conditions of employment
because the employee initiates, assistsin, or participatesin a proceeding or court action
under sections 191.900 to 191.910. Such prohibition shall not apply to an employment
action against an employee who:

(1) Thecourt findsbrought afrivolousor clearly vexatious claim;
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(2) Thecourt findsto have planned, initiated, or participated in the conduct upon
which the action is brought; or

(3) Isconvicted of criminal conduct arising from a violation of sections 191.900 to
191.910.

2. An employer who violates this section is liable to the employee for all of the
following:

(1) Reinstatement to the employee's position without loss of seniority;

(2) Two timestheamount of lost back pay;

(3) Interest on the back pay.

191.909. 1. By January 1, 2008, and annually thereafter, the attorney general's
office shall report to the general assembly and the governor the following:

(1) Thenumber of provider investigations due to allegations of violations under
sections191.900t0 191.910 conducted by theattor ney gener al' sofficeand completed within
thereporting year, including the age and type of cases;

(2) Thenumber of referralsdueto allegationsof violationsunder sections 191.900
t0 191.910 received by the attorney general's office;

(3) The total amount of overpayments identified as the result of completed
investigations;

(4) The amount of fines and restitutions ordered to be reimbursed, with a
delineation between amountsthe provider has been ordered to repay, including whether
or not such repayment will becompleted in alump sum payment or installment payments,
and any adjustmentsor deductionsordered to future provider payments;

(5) Thetotal amount of monetary recovery asther esult of completed investigations;

(6) The total number of arrests, indictments, and convictions as the result of
completed investigations.

An annual financial audit of the Medicaid fraud unit within the attorney general's office
shall beconducted and completed by thestateauditor in order to quantitatively determine
the amount of money invested in the unit and the amount of money actually recover ed by
such office.

2. By January 1, 2008, and annually thereafter, the department of social services
shall report to the general assembly and the governor the following:

(1) The number of medicaid provider and recipient investigations and audits
relatingto allegationsof violationsunder sections191.900t0 191.910 completed within the
reporting year, including the age and type of cases;

(2) Number of medicaid long-term carefacility reviews;
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(3) Number of medicaid provider and recipient utilization reviews,

(4) Thenumber of referralssent by thedepartment totheattor ney general'soffice;

(5) The total amount of overpayments identified as the result of completed
investigations, reviews, or audits;

(6) The amount of fines and restitutions ordered to be reimbursed, with a
delineation between amountsthe provider has been ordered to repay, including whether
or not such repayment will becompleted in alump sum payment or installment payments,
and any adjustments or deductionsordered to future provider payments;

(7) Thetotal amount of monetary recovery astheresult of completed investigation,
reviews, or audits;

(8 Thenumber of administrative sanctionsagainst medicaid providers, including
the number of providersexcluded from the program.

An annual financial audit of the program integrity unit within the department of social
services shall be conducted and completed by the state auditor in order to quantitatively
determine the amount of money invested in the unit and the amount of money actually
recovered by such office.

191.910. 1. Theattorney general shall have authority to investigate alleged or suspected
violations of sections 191.900 to 191.910, and shall have al powers provided by sections
407.040to 407.090, RSMo, in connection with investigations of alleged or suspected violations
of sections191.900t0 191.910, asif the actsenumerated in subsections 1 to 3 of section 191.905
are unlawful acts proscribed by chapter 407, RSMo, provided that if the attorney general
exercises such powers, the provisions of section 407.070, RSMo, shall also be applicable; and
may exercise al of the powers provided by subsections 1 and 2 of section 578.387, RSMo, in
connectionwithinvestigationsof alleged or suspected viol ationsof sections191.900t0 191.910,
asif the acts enumerated in subsections 1 to 3 of section 191.905 involve "public assistance” as
defined by section 578.375, RSMo. Theattorney general and hisor her authorizedinvestigators
shall beauthorized to serveall subpoenasand civil processrel ated to the enforcement of sections
191.900 to 191.910 and chapter 407, RSMo. In order for the attorney general to commence a
state prosecution for violations of sections191.900t0 191.910, theattorney general shall prepare
and forward a report of the violations to the appropriate prosecuting attorney. Upon receiving
areferral, the prosecuting attorney shall either commence a prosecution based on the report by
the filing of a complaint, information, or indictment within sixty days of receipt of said report
or shall fileawritten statement with the attorney general explaining why criminal chargesshould
not be brought. This time period may be extended by the prosecuting attorney with the
agreement of the attorney genera for an additional sixty days. If the prosecuting attorney



H.B. 353 9

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44
45
46
47
48
49
50
51
52
53
54

55
56

commencesacriminal prosecution, the attorney general or hisdesignee shall be permitted by the
court to participate as a special assistant prosecuting attorney in settlement negotiations and all
court proceedings, subject to the authority of the prosecuting attorney, for the purpose of
providing such assistance as may be necessary. If the prosecuting attorney fails to commence
aprosecution and failsto fileawritten statement listing the reasonswhy criminal charges should
not be brought within the appropriate time period, or declines to prosecute on the basis of
inadequate office resources, the attorney general shall have authority to commence prosecutions
for violations of sections191.900t0 191.910. In caseswhere adefendant pursuant to acommon
scheme or plan has committed acts which constitute or would constitute violations of sections
191.900 to 191.910 in more than one state, the attorney general shall have the authority to
represent the state of Missouri in any plea agreement which resolves all criminal prosecutions
within and without the state, and such agreement shall be binding on all state prosecutors.

2. In any investigation, hearing or other proceeding pursuant to sections 191.900 to
191.910, any record in the possession or control of a health care provider, or in the possession
or control of another person on behalf of ahealth care provider, including but not limited to any
record relating to patient care, business or accounting records, payroll records and tax records,
whether written or in an electronic format, shall be made available by the health care provider
to the attorney general or the court, and shall be admissible into evidence, regardless of any
statutory or common law privilege which such health care provider, record custodian or patient
might otherwise invoke or assert. The provisions of section 326.151, RSMo, shall not apply to
actions brought pursuant to sections 191.900to 191.910. Theattorney general shall not disclose
any record obtai ned pursuant to this section, other than in connectionwith aproceedinginstituted
or pending in any court or administrative agency. The access, provision, use, and disclosure of
recordsor material subject to the provisionsof 42 U.S.C. section 290dd-2 shall be subject tosaid
section, as may be amended from time to time, and to regulations promulgated pursuant to said
section.

3. No person knowingly with theintent to defraud the medical assistance program
shall destroy or conceal such records as are necessary to fully disclose the nature of the
health care for which a claim was submitted or payment was received under a medical
assistance program, or such records as are necessary to fully disclose all income and
expenditures upon which rates of payment were based under a medical assistance
program. Upon submitting a claim for or upon receiving payment for health care under
a medical assistance program, a person shall not destroy or conceal any recordsfor five
years after the date on which payment wasreceived, if payment wasreceived, or for five
year s after the date on which the claim was submitted, if payment was not received. Any
provider who knowingly destroys or conceals such records is guilty of a class A
misdemeanor.
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4. Sections 191.900 to 191.910 shall not be construed to prohibit or limit any other
criminal or civil action against a health care provider for the violation of any other law. Any
complaint, investigation or report received or completed pursuant to sections 198.070 and
198.090, RSMo, subsection 2 of section 205.967, RSMo, sections 375.991 to 375.994, RSMo,
section 578.387, RSMo, or sections 660.300 and 660.305, RSMo, which indicates a violation
of sections 191.900 to 191.910, shall be referred to the attorney general. A referral to the
attorney general pursuant to this subsection shall not preclude the agencies charged with
enforcing the foregoing sections from conducting investigations, providing protective services
or taking administrative action regarding the complaint, investigation or report referred to the
attorney general, as may be provided by such sections; provided that all material developed by
the attorney general in the course of an investigation pursuant to sections 191.900 to 191.910
shall not be subject to subpoena, discovery, or other legal or administrative processin the course
of any such administrative action. Sections 191.900 to 191.910 take precedence over the
provisions of sections 198.070 and 198.090, RSMo, subsection 2 of section 205.967, RSMo,
sections 375.991t0 375.994, RSMo, section 578.387, RSM o, and sections 660.300 and 660.305,
RSMo, to the extent such provisions are inconsistent or overlap.

191.914. 1. Any person who intentionally filesa false report or claim alleging a
violation of sections191.900t0 191.910isguilty of aclassA misdemeanor. Any per son who
previously hasbeen convicted of makingafalsereport or claim under thissection and who
issubsequently convicted of making afalsereport or claim under this section is guilty of
aclass D felony and shall be punished as provided by law.

2. Any person who receives any compensation in exchange for knowingly failing
toreport any violation of subsections 1 to 3 of section 191.905 isguilty of a classD felony.

Section 1. 1. Beginning September 1, 2007, an advisory working group is hereby
created for the purpose of conducting a study to deter minewhether an office of inspector
general shall be established. Such office would be responsible for oversight, auditing,
investigation, and per formancereview to provide increased accountability, integrity, and
over sight of state medical assistanceprograms, toassist inimprovingagency and program
operations, and to deter and identify fraud, abuse, and illegal acts. The working group
shall review the experience of all statesthat have created a similar officeto determinethe
impact of creating asimilar officein thisstate. Theadvisory working group shall consist
of thefollowing:

(1) Five membersof the house of representatives appointed by the speaker; and

(2) Five membersof the senate appointed by the pro tem.

No mor e than three members from each house shall be of the same political party. The
director sof thedepartment of social services, thedepartment of health and senior services,
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and the department of mental health or the directors designees shall serve as ex officio
member s of the advisory working group.

2. Membersof theadvisory working group shall bereimbursed for theactual and
necessary expensesincurred in the discharge of the member's official duties.

3. A chair of the advisory working group shall be selected by the members of the
advisory working group.

4. Theadvisory working group shall meet as necessary.

Section 2. Any funds remaining after the appropriation of fundsto the attorney
general or the prosecuting or circuit attorney pursuant to 191.905.11, which have been
appropriated to the state agency responsible for administering the medical assistance
program, shall be used to increase Medicaid provider reimbursement until the average
Medicaid provider reimbursement equalstheaverage M edicar e provider reimbur sement
for compar able services.
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