© 00N O~ WN

N <
A WNPREP O

FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 95

94TH GENERAL ASSEMBLY

Reported from the Special Committee on Health Insurance April 11, 2007 with recommendation that House Committee Substitute
for House Bill No. 95 Do Pass. Referred to the Committee on Rules pursuant to Rule 25(21)(f).

D. ADAM CRUMBLISS, Chief Clerk
0421L.05C

AN ACT

To repeal section 208.215, RSMo, and to enact in lieu thereof two new sections relating to
public assistance.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 208.215, RSMo, is repealed and two new sections enacted in lieu
thereof, to be known as section 208.215 and 208.735, to read as follows:

208.215. 1. Medicaid is payer of last resort unless otherwise specified by law. When
any person, corporation, institution, public agency or private agency isliable, either pursuant to
contract or otherwise, to a recipient of public assistance on account of personal injury to or
disability or disease or benefits arising from a health insurance plan to which the recipient may
be entitled, payments made by the department of social services shall be adebt due the state and
recoverablefromtheliable party or recipient for all paymentsmadein behalf of therecipient and
the debt due the state shall not exceed the payments made from medical assistance provided
under sections 208.151 to 208.158 and section 208.162 and section 208.204 on behalf of the
recipient, minor or estate for payments on account of theinjury, disease, or disability or benefits
arising from a health insurance program to which the recipient may be entitled. Any health
benefit plan as defined in section 376.1350, RSMo, third-party administrator,
administrativeservicesor ganization, and phar macy benefit manager shall processand pay
all properly submitted medical assistance subrogation claims or MO HealthNet
subrogation claimsfor aperiod of threeyearsfrom thedatethe serviceswere provided or

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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rendered, regardless of any other timely filing requirement otherwise imposed by such
entity and the entity shall not deny such claims on the basis of the type or format of the
claim for, or afailureto present proper documentation of coverage at the point of sale.

2. Thedepartment of social services may maintain an appropriate action to recover funds
due under this section in the name of the state of Missouri against the person, corporation,
ingtitution, public agency, or private agency liable to the recipient, minor or estate.

3. Any recipient, minor, guardian, conservator, personal representative, estate, including
persons entitled under section 537.080, RSMo, to bring an action for wrongful death who
pursues legal rights against a person, corporation, institution, public agency, or private agency
liableto that recipient or minor for injuries, disease or disability or benefitsarising from ahealth
insurance plan to which the recipient may be entitled as outlined in subsection 1 of this section
shall upon actual knowledge that the department of social services has paid medical assistance
benefitsas defined by this chapter, promptly notify the department asto the pursuit of such legal
rights.

4. Every applicant or recipient by application assigns hisor her right to the department
of any fundsrecovered or expected to be recovered to the extent provided for in thissection. All
applicantsand recipients, including aperson authorized by the probate code, shall cooperatewith
the department of social servicesin identifying and providing information to assist the state in
pursuing any third party who may beliableto pay for care and servicesavailable under the state's
plan for medical assistance as provided in sections 208.151 to 208.159 and sections 208.162 and
208.204. All applicants and recipients shall cooperate with the agency in obtaining third-party
resources due to the applicant, recipient, or child for whom assistance is claimed. Failure to
cooperate without good cause as determined by the department of social servicesin accordance
with federally prescribed standards shall render the applicant or recipient ineligible for medical
assistance under sections 208.151 to 208.159 and sections 208.162 and 208.204.

5. Every person, corporation or partnership who acts for or on behalf of a person who
isor waseligiblefor medical assistance under sections 208.151 to 208.159 and sections 208.162
and 208.204 for purposes of pursuing the applicant's or recipient's claim which accrued as a
result of anonoccupational or nonwork-related incident or occurrence resulting in the payment
of medical assistance benefitsshall notify the department upon agreeing to assi st such person and
further shall notify the department of any institution of aproceeding, settlement or the results of
the pursuit of the claim and give thirty days notice before any judgment, award, or settlement
may be satisfied in any action or any claim by the applicant or recipient to recover damages for
suchinjuries, disease, or disability, or benefitsarising from ahealth insurance programto which
the recipient may be entitled.
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6. Every recipient, minor, guardian, conservator, personal representative, estate,
including persons entitled under section 537.080, RSMo, to bring an action for wrongful death,
or his or her attorney or lega representative shall promptly notify the department of any
recovery from athird party and shall immediately reimburse the department from the proceeds
of any settlement, judgment, or other recovery in any action or claim initiated against any such
third party.

7. The department director shall have aright to recover the amount of payments made
to aprovider under this chapter because of an injury, disease, or disability, or benefits arising
from a health insurance plan to which the recipient may be entitled for which athird party is or
may be liable in contract, tort or otherwise under law or equity. Upon request by thedivision
of medical services, all third-party payers shall provide the division with information
contained in a 270/271 Health Care Eligibility Benefit Inquiry and Response standard
transaction mandated under thefederal Health I nsurance Portability and Accountability
Act of 1996, as amended; except that third-party payers shall not include accident-only,
specified disease, disability income, hospital indemnity, or other fixed indemnity insurance
policies.

8. Thedepartment of social servicesshall havealien upon any moneysto be paid by any
insurance company or similar businessenterprise, person, corporation, institution, public agency
or private agency in settlement or satisfaction of a judgment on any claim for injuries or
disability or disease benefits arising from aheal th insurance program to which the recipient may
be entitled which resulted in medical expenses for which the department made payment. This
lien shall also be applicabl e to any moneys which may comeinto the possession of any attorney
who is handling the claim for injuries, or disability or disease or benefits arising from a health
insurance plan to which the recipient may be entitled which resulted in payments made by the
department. In each case, alien notice shall be served by certified mail or registered mail, upon
the party or parties against whom the applicant or recipient has a claim, demand or cause of
action. Thelien shall claim the charge and describe theinterest the department hasin the claim,
demand or cause of action. Thelien shall attach to any verdict or judgment entered and to any
money or property which may be recovered on account of such claim, demand, cause of action
or suit from and after the time of the service of the notice. If thethird party and itsliability
insurer, if any, receives notice or knowsthat theindividual is eligible for MO HealthNet
benefits prior to release or satisfaction, no release or satisfaction of any cause of action,
suit, claim, counter claim, demand, judgment, settlement, or settlement agreement shall be
valid or effectual asagainst a claim created under thischapter unlessthedivision joinsin
therelease or satisfaction or executesarelease of itsclaim.
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9. On petitionfiled by the department, or by the recipient, or by the defendant, the court,
onwritten notice of all interested parties, may adjudicate the rights of the partiesand enforcethe
charge. The court may approve the settlement of any claim, demand or cause of action either
beforeor after averdict, and nothing in thissection shall be construed asrequiring the actual trial
or final adjudication of any claim, demand or cause of action upon which the department has
charge. The court may determine what portion of the recovery shall be paid to the department
against therecovery. In making thisdetermination the court shall conduct an evidentiary hearing
and shall consider competent evidence pertaining to the following matters:

(1) Theamount of the charge sought to be enforced against the recovery when expressed
as a percentage of the gross amount of the recovery; the amount of the charge sought to be
enforced against the recovery when expressed as a percentage of the amount obtained by
subtracting from the gross amount of the recovery the total attorney's fees and other costs
incurred by therecipient incident to therecovery; and whether the department should, asamatter
of fairness and equity, bear its proportionate share of the fees and costsincurred to generate the
recovery from which the charge is sought to be satisfied;

(2) Theamount, if any, of the attorney's fees and other costs incurred by the recipient
incident to the recovery and paid by the recipient up to the time of recovery, and the amount of
such fees and costs remaining unpaid at the time of recovery;

(3) Thetotal hospital, doctor and other medical expensesincurred for care and treatment
of theinjury to the date of recovery therefor, the portion of such expensestheretofore paid by the
recipient, by insurance provided by the recipient, and by the department, and the amount of such
previously incurred expenses which remain unpaid at the time of recovery and by whom such
incurred, unpaid expenses are to be paid;

(4) Whether therecovery represents|essthan substantially full recompensefor theinjury
and the hospital, doctor and other medical expensesincurred to the date of recovery for the care
and treatment of the injury, so that reduction of the charge sought to be enforced against the
recovery would not likely result in a double recovery or unjust enrichment to the recipient;

(5) Theage of therecipient and of persons dependent for support upon therecipient, the
nature and permanency of the recipient'sinjuries asthey affect not only the future employability
and education of the recipient but al so the reasonably necessary and foreseeabl e future material,
maintenance, medical rehabilitative and training needs of the recipient, the cost of such
reasonably necessary and foreseeable future needs, and the resources available to meet such
needs and pay such costs,

(6) Theredlistic ability of the recipient to repay in whole or in part the charge sought to
be enforced against the recovery when judged in light of the factors enumerated above.
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10. The burden of producing evidence sufficient to support the exercise by the court of
itsdiscretion to reduce the amount of aproven charge sought to be enforced against the recovery
shall rest with the party seeking such reduction.

11. The court may reduce and apportion the department's lien proportionate to the
recovery of the claimant. The court may consider the nature and extent of the injury, economic
and noneconomic | oss, settlement offers, comparative negligenceasit appliesto the caseat hand,
hospital costs, physician costs, and all other appropriate costs. The department shall pay its pro
rata share of the attorney's fees based on the department's lien as it compares to the total
settlement agreed upon. This section shall not affect the priority of an attorney's lien under
section 484.140, RSMo. The chargesof the department described in thissection, however, shall
take priority over all other liensand charges existing under the laws of the state of Missouri with
the exception of the attorney's lien under such statute.

12. Whenever the department of social services hasastatutory charge under this section
against a recovery for damages incurred by a recipient because of its advancement of any
assistance, such charge shall not be satisfied out of any recovery until theattorney'sclaimfor fees
is satisfied, irrespective of whether or not an action based on recipient's claim has been filed in
court. Nothing herein shall prohibit the director from entering into a compromise agreement
with any recipient, after consideration of the factorsin subsections 9 to 13 of this section.

13. This section shall be inapplicable to any claim, demand or cause of action arising
under theworkers compensation act, chapter 287, RSMo. From fundsrecovered pursuant tothis
section the federal government shall be paid a portion thereof equal to the proportionate part
originally provided by the federal government to pay for medical assistance to the recipient or
minor involved. Thedepartment shall enforce TEFRA liens, 42 U.S.C. 1396p, as authorized by
federal law and regulation on permanently institutionalized individuals. The department shall
have the right to enforce TEFRA liens, 42 U.S.C. 1396p, as authorized by federal law and
regulation on all other institutionalized individuals. For the purposes of this subsection,
"permanently institutionalized individua s' includesthose peopl ewho the department determines
cannot reasonably be expected to be discharged and return home, and "property” includes the
homestead and all other personal and real property in which the recipient has sole legal interest
or alegal interest based upon co-ownership of the property which is the result of atransfer of
property for lessthan the fair market value within thirty months prior to the recipient's entering
the nursing facility. The following provisions shall apply to such liens:

(2) Thelien shal befor the debt due the state for medical assistance paid or to be paid
on behalf of arecipient. The amount of the lien shall be for the full amount due the state at the
timethe lien is enforced;
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(2) Thedirector of thedepartment or thedirector'sdesignee shall filefor record, with the
recorder of deeds of the county in which any real property of the recipient is situated, awritten
notice of thelien. The notice of lien shall contain the name of the recipient and a description of
thereal estate. The recorder shall note the time of receiving such notice, and shall record and
index the notice of lien inthe same manner asdeeds of real estate arerequired to berecorded and
indexed. The director or the director's designee may release or discharge all or part of the lien
and notice of the release shall also be filed with the recorder;

(3) Nosuchlien may beimposed against the property of any individual prior to hisdeath
on account of medical assistance paid except:

(@ Inthe case of the real property of an individual:

a. Who isan inpatient in a nursing facility, intermediate care facility for the mentally
retarded, or other medical institution, if such individual is required, as a condition of receiving
services in such institution, to spend for costs of medical care all but a minimal amount of his
or her income required for persona needs; and

b. With respect to whom thedirector of the department of social servicesor thedirector's
designee determines, after notice and opportunity for hearing, that he cannot reasonably be
expected to be discharged from the medical institution and to return home. The hearing, if
requested, shall proceed under the provisions of chapter 536, RSMo, before a hearing officer
designated by the director of the department of social services; or

(b) Pursuant to the judgment of a court on account of benefitsincorrectly paid on behalf
of such individual;

(4) Nolien may beimposed under paragraph (b) of subdivision (3) of thissubsectionon
suchindividual'shomeif oneor more of thefollowing personsislawfully residing in such home:

(&) The spouse of such individual;

(b) Such individua's child who is under twenty-one years of age, or is blind or
permanently and totally disabled; or

(c) A sibling of such individual who has an equity interest in such home and who was
residing in such individual's home for aperiod of at least one year immediately before the date
of theindividual's admission to the medical institution;

(5) Any lien imposed with respect to an individual pursuant to subparagraph b of
paragraph (a) of subdivision (3) of thissubsection shall dissolve upon that individual'sdischarge
from the medical institution and return home.

14. The debt duethe state provided by this section is subordinate to the lien provided by
section 484.130, RSMo, or section 484.140, RSMo, relating to an attorney's lien and to the
recipient's expenses of the claim against the third party.
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15. Application for and acceptance of medical assistance under this chapter shall
constitute an assignment to the department of social services of any rights to support for the
purpose of medical care as determined by a court or administrative order and of any other rights
to payment for medical care.

16. All recipients of benefits as defined in this chapter shall cooperate with the state by
reportingtothedivision of family servicesor thedivision of medical services, withinthirty days,
any occurrences where an injury to their persons or to a member of a household who receives
medical assistance is sustained, on such form or forms as provided by the division of family
services or the division of medical services.

17. If apersonfailsto comply with the provision of any judicial or administrative decree
or temporary order requiring that person to maintain medical insurance on or be responsible for
medical expenses for a dependent child, spouse, or ex-spouse, in addition to other remedies
available, that person shall be liable to the state for the entire cost of the medical care provided
pursuant to eigibility under any public assistance program on behalf of that dependent child,
spouse, or ex-spouse during the period for which therequired medical carewasprovided. Where
aduty of support exists and no judicial or administrative decree or temporary order for support
has been entered, the person owing the duty of support shall be liable to the state for the entire
cost of the medical care provided on behalf of the dependent child or spouse to whom the duty
of support is owed.

18. Thedepartment director or [his] the director's designee may compromise, settle or
waive any such claim in whole or in part in the interest of the medical assistance program.

208.735. 1. Recognizing that many Missourians do not have health care benefits
or health care coverage, that many small businesses cannot afford to provide health care
benefits to their employees, and that, under federal law, barriers exist to providing
Medicaid benefits to the uninsured, the Missouri legisature hereby authorizes
demonstration projectstolower thenumber of uninsured, assist businessesin their ability
to afford health carebenefitsand coverage for their employees, and eliminate barriersto
providing health coveragetodligibleenrolleesunder federal law, subject toappropriation.

2. The division of medical services shall apply for a waiver or waivers to the
Centersfor Medicaid and Medicare Services (CMS) to accomplish the purpose outlined
in subsection 1 of this section. Thedivision shall negotiate with CM Sto includein such
waiver authority provisionsto:

(1) Increaseaccessto health carein Missouri;

(2) ReformtheMissouri Medicaid program to promote personal responsibility for
health car e services and appropriate utilization of health care benefitsthrough the use of
public-private cost sharing;
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(3) Enable small employers and employed uninsured adults with or without
children to purchaseemployer-sponsor ed state-approved privateor state-sponsored health
car e coverage through a state premium assistance payment plan; and

(4) Develop flexiblehealth car ebenefit packagesbased upon patient need and cost.

3. Thedivision may phasein any waiver or waiversit recelvesbased upon available
funding.

4. Thedivision isauthorized to develop and implement a demonstration premium
assistance plan to assist small businesses and their eligible employees to purchase
employer-sponsored insurance or buy in to a state-sponsored benefit plan, subject to
appropriation.

5. (1) Thereishereby created in the state treasury the " Health Employee and
Economy | mprovement Revolving Fund" , which shall consist of money received pur suant
to this section. The state treasurer shall be custodian of the fund and shall disburse
moneys from the fund in accordance with sections 30.170 and 30.180, RSMo. Upon
appropriation, money in thefund shall beused solely for theadministration of thissection.

(2) Notwithstanding the provisions of section 33.080, RSMo, to the contrary, any
moneysremaining in the fund at the end of the biennium shall not revert to the credit of
the general revenue fund.

(3) Thestatetreasurer shall invest moneysin thefund in the same manner asother
fundsareinvested. Any interest and moneysear ned on such investmentsshall be credited
to thefund.

6. Pursuant to section 23.253, RSMo, of the Missouri Sunset Act:

(1) The provisions of the new program authorized under this section shall
automatically sunset six year safter theeffectivedateof thissection unlessreauthorized by
an act of the general assembly; and

(2) If such program is reauthorized, the program authorized under this section
shall automatically sunset twelveyear safter theeffectivedateof thereauthorization of this
section; and

(3) Thissection shall ter minateon September fir st of thecalendar year immediately
following the calendar year in which the program authorized under this section issunset.
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