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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR

SENATE BILL NO. 197

94TH GENERAL ASSEMBLY

Reported from the Committee on Insurance Policy April 18, 2007 with recommendation that House Committee Substitutefor Senate
Committee Substitute for Senate Bill No. 197 Do Pass. Referred to the Committee on Rules pursuant to Rule 25(21)(f).

D. ADAM CRUMBLISS, Chief Clerk
0507L.09C

AN ACT

To repea sections 407.730, 407.732, 407.1200, 407.1203, 407.1206, 407.1209, 407.1212,
407.1215, 407.1218, 407.1221, 407.1224, 407.1225, and 407.1227, RSMo, and to enact
in lieu thereof twenty-four new sections relating to service contracts, with an effective
date.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 407.730, 407.732, 407.1200, 407.1203, 407.1206, 407.1209,
407.1212, 407.1215, 407.1218, 407.1221, 407.1224, 407.1225, and 407.1227, RSMo, are
repeal ed and twenty-four new sections enacted in lieu thereof, to be known as sections 385.200,
385.202, 385.204, 385.206, 385.208, 385.210, 385.212, 385.214, 385.216, 385.218, 385.220,
385.300, 385.302, 385.304, 385.306, 385.308, 385.310, 385.312, 385.314, 385.316, 385.318,
385.320, 407.730, and 407.732, to read as follows:

385.200. Asused in sections 385.200 to 385.220, the following terms mean:

(1) "Administrator", the person other than a provider whoisresponsiblefor the
administration of the service contracts or the service contracts plan or for any filings
required by sections 385.200 to 385.220;

(2) "Consumer" , anatural person who buysother than for purposes of resale any
tangible personal property that isdistributed in commerce and that isnormally used for
personal, family, or household purposes and not for business or research purposes;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(3) "Dealers', any motor vehicle dealer or boat dealer licensed or required to be
licensed under the provisions of sections 301.550 to 301.573, RSMo;

(4) "Director", thedirector of the department of insurance, financial institutions
and professional registration;

(5 "Maintenance agreement”, a contract of limited duration that provides for
scheduled maintenance only;

(6) "Manufacturer”, any of the following:

(a) A person who manufactures or producesthe property and sells the property
under the person's own nameor label;

(b) A subsidiary of the per son who manufacturersor producesthe property;

(c) A person who owns one hundred percent of the entity that manufactures or
producesthe property;

(d) A person that doesnot manufactureor producetheproperty, but the property
issold under itstrade name labdl;

(e) A person who manufacturesor producesthe property and the property issold
under thetrade name or label of another person;

(f) A person who does not manufacture or produce the property but, under a
written contract, licensesthe use of itstrade nameor label to another person who sellsthe
property under thelicensor'strade name or labdl;

(7) "Mechanical breakdown insurance", apolicy, contract, or agreement issued by
an authorized insurer whoprovidesfor therepair, r eplacement, or maintenanceof amotor
vehicle or indemnification for repair, replacement, or service, for the operational or
structural failure of a motor vehicle due to a defect in materials or workmanship or to
normal wear and tear;

(8) "Motor vehicleextended servicecontract" or " servicecontract”, a contract or
agreement for a separately stated consideration or for a specific duration to perform the
repair, replacement, or maintenance of a motor vehicle or indemnification for repair,
replacement, or maintenance, for the operational or structural failure dueto a defect in
materials, workmanship, or normal wear and tear, with or without additional provision
for incidental payment of indemnity under limited cir cumstances, includingbut not limited
totowing, rental, and emer gency road ser vice, but doesnot includemechanical breakdown
insurance or maintenance agreements,

(9) " Nonoriginal manufacturer'sparts’, replacement partsnot madefor or by the
original manufacturer of the property, commonly referred to as after market parts;
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(10) "Person", an individual, partnership, corporation, incorporated or
unincor porated association, joint stock company, reciprocal, syndicate, or any similar
entity or combination of entitiesacting in concert;

(11) "Premium", the consideration paid to an insurer for a reimbursement
insurance policy;

(12) "Provider", a person who is contractually obligated to the service contract
holder under the terms of a motor vehicle extended service contract;

(13) "Provider fee", the consideration paid for a motor vehicle extended service
contract by a service contract holder;

(14) " Reimbursement insurancepolicy” , apolicy of insuranceissued toaprovider
and under which theinsurer agrees, for the benefit of the motor vehicle extended service
contract holders, todischargeall of theobligationsand liabilitiesof the provider under the
terms of the motor vehicle extended service contractsin the event of nonperformance by
the provider. All obligations and liabilities include, but are not limited to, failure of the
provider to perform under the motor vehicle extended service contract and thereturn of
the unearned provider fee in the event of the provider's unwillingness or inability to
reimburse the unearned provider fee in the event of termination of a motor vehicle
extended service contract;

(15) " Servicecontract holder™ or " contract holder" , aper son whoisthepurchaser
or holder of amotor vehicle extended service contract;

(16) "Warranty", awarranty madesolely by themanufacturer, importer, or seller
of property or serviceswithout charge, that isnot negotiated or separ ated from the sale of
the product and is incidental to the sale of the product, that guarantees indemnity for
defective parts, mechanical or electrical breakdown, labor, or other remedial measures,
such asrepair or replacement of the property or repetition of services.

385.202. 1. Motor vehicle extended service contracts shall not beissued, sold, or
offered for salein this state unlessthe provider or itsdesignee has:

(1) Provided a receipt for the purchase of the motor vehicle extended service
contract to the contract holder at the date of purchase;

(2) Provided a copy of the motor vehicle extended service contract to the service
contract holder within areasonable period of time from the date of purchase; and

(3) Complied with the provisions of sections 385.200 to 385.220.

2. All providersof motor vehicle extended service contractssold in this state shall
filearegistration with thedirector on aform, at afeeand at afrequency prescribed by the
director.
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3. In order to assure the faithful performance of a provider's obligations to its
contract holders, each provider who is contractually obligated to provide service under a
motor vehicle extended service contract shall:

(1) Insure all motor vehicle extended service contracts under a reimbursement
insurance policy issued by an insurer authorized to transact insurancein this state; or

(2) (&) Maintain a funded reserve account for its obligation under its contracts
issued and outstanding in this state. Thereserves shall not be less than forty percent of
gross consideration received, less claims paid, on the sale of the motor vehicle extended
service contract for all in-force contracts. The reserve account shall be subject to
examination and review by thedirector; and

(b) Placeintrust with thedirector afinancial security deposit, havingavalueof not
lessthan fiveper cent of thegr ossconsideration received, lessclaimspaid, on thesaleof the
motor vehicle extended service contract for all motor vehicle extended service contracts
issued and in force, but not lessthan twenty-fivethousand dollars, consisting of one of the
following:

a. A surety bond issued by an authorized surety;

b. Securitiesof thetype eligiblefor deposit by authorized insurersin this state;

c. Cash;

d. A letter of credit issued by a qualified financial institution; or

e. Another form of security prescribed by regulationsissued by the director; or

(3) (a) Maintain a net worth of one hundred million dollars; and

(b) Upon request, provide the director with a copy of the provider's or, if the
provider's financial statements are consolidated with those of its parent company, the
provider's parent company's most recent Form 10-K filed with the Securities and
Exchange Commission (SEC) within thelast calendar year, or if thecompany doesnot file
with the SEC, a copy of the company's audited financial statements, which shows a net
worth of theprovider or itsparent company of at least one hundred million dollars. If the
provider'sparent company'sForm 10-K or audited financial statementsarefiled to meet
the provider's financial stability requirement, then the parent company shall agree to
guaranteetheobligationsof theobligor relatingtomotor vehicleextended servicecontracts
sold by the provider in this state.

4. Provider feescollected on motor vehicle extended service contracts shall not be
subject topremiumtaxes. Premiumsfor reimbur sement insurancepoliciesshall besubject
to applicable premium taxes.

5. Except for theregistration requirement in subsection 2 of this section, persons
marketing, selling, or offeringtosell motor vehicleextended servicecontractsfor providers
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that comply with sections 385.200 to 385.220 are exempt from this state's licensing
requirements.

6. Providerscomplying with the provisions of sections 385.200 to 385.220 ar e not
required to comply with other provisions of chapter 374 or 375, RSMo, or any other
provisions gover ning insurance companies, except as specifically provided.

385.204. Reimbursement insurancepoliciesinsuring motor vehicleextended service
contractsissued, sold, or offered for salein thisstate shall conspicuoudly state that, upon
failure of the provider to perform under the contract, such as failure to return the
unear ned provider fee, theinsurer that issued thepolicy shall pay on behalf of theprovider
any sumstheprovider islegally obligated to pay or shall providetheservicefor which the
provider islegally obligated to perform accordingtotheprovider'scontractual obligations
under the motor vehicle extended service contractsissued or sold by the provider.

385.206. 1. No person shall directly sell, offer for sale, or solicit the sale of a motor
vehicle extended service contract to a consumer, other than the following:

(1) A dealer marketingor sellingamotor vehicleextended service contract insured
under areimbursement insurance policy;

(2) A manufacturer of motor vehicles, as defined in section 301.010, RSMo,
marketing or selling a motor vehicle extended service contract;

(3) Afederally insured depository institution marketing or selling a motor vehicle
extended service contract;

(4) A lender licensed and defined under sections 367.100 to 367.215, RSMo,
marketing or selling a motor vehicle extended service contract; or

(5) An administrator, provider, manufacturer, or person workingin concert with
an administrator, provider, or manufacturer marketingor sellingamotor vehicleextended
service contract demonstrating financial responsibility as set forth in section 385.202.

2. No administrator or provider shall use a dealer asa fronting company, and no
dealer shall act as a fronting company. For purposes of this subsection, " fronting
company" meansadealer that authorizesathird-party administrator or provider to use
itsname or businessto evade or circumvent the provisions of subsection 1 of this section.

3. Motor vehicle extended service contractsissued, sold, or offered for salein this
state shall bewritten in clear, under standable language, and the entire contract shall be
printed or typed in easy-to-read type and conspicuously disclosetherequirementsin this
section, as applicable.

4. Motor vehicle extended service contracts insured under a reimbursement
insurance policy under subsection 3 of section 385.202 shall contain a statement in
substantially thefollowing form: " Obligationsof the provider under thisservice contract
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areguaranteed under a service contract reimbursement insurance policy. If theprovider
failstopay or provideserviceon aclaimwithin sixty daysafter proof of losshasbeen filed,
the contract holder isentitled to make a claim directly against the insurance company."

A claim against theprovider alsoshall includeaclaim for return of theunear ned provider
fee. Themotor vehicle extended service contract also shall state conspicuously the name
and address of theinsurer.

5. Motor vehicle extended service contracts not insured under a reimbursement
insurance policy pursuant to subsection 3 of section 385.202 shall contain a statement in
substantially thefollowing form: " Obligationsof the provider under thisservice contract
arebacked only by thefull faith and credit of theprovider (issuer) and arenot guar anteed
under a service contract reimbursement insurance policy.” A claim against the provider
also shall include a claim for return of the unearned provider fee. The motor vehicle
extended service contract also shall state conspicuously the name and address of the
provider.

6. Motor vehicle extended service contracts shall identify any administrator, the
provider obligated to perform the service under the contract, the motor vehicle extended
service contract seller, and the service contract holder to the extent that the name and
address of the service contract holder has been furnished by the service contract holder.

7. Motor vehicle extended service contracts shall state conspicuously the total
purchase price and the termsunder which the motor vehicle extended service contract is
sold. The purchasepriceisnot required to be preprinted on the motor vehicle extended
servicecontract and may benegotiated at thetime of salewith the service contract holder.

8. If prior approval of repair work isrequired, themotor vehicle extended service
contracts shall state conspicuously the procedure for obtaining prior approval and for
making a claim, including atoll-freetelephone number for claim serviceand a procedure
for obtaining emergency repairs performed outside of normal business hours.

9. Motor vehicle extended service contractsshall state conspicuously the existence
of any deductible amount.

10. Motor vehicle extended service contracts shall specify the merchandise and
servicesto be provided and any limitations, exceptions, and exclusions.

11. Motor vehicle extended service contractsshall statethe conditionsupon which
the use of nonoriginal manufacturer's parts, or substitute service, may be allowed.
Conditions stated shall comply with applicable state and federal laws.

12. Motor vehicle extended service contracts shall state any terms, restrictions, or
conditions gover ning the transferability of the motor vehicle extended service contract.
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13. Motor vehicle extended service contracts shall state the terms, restrictions, or
conditions gover ning termination of the service contract by the service contract holder.
The provider of the motor vehicle extended service contract shall mail awritten noticeto
the contract holder within fifteen days of the date of termination.

14. Motor vehicleextended servicecontractsshall requireevery provider to per mit
the service contract holder to return the contract within at least twenty business days of
mailing date of themotor vehicleextended service contract or within at least ten daysif the
service contract is delivered at the time of sale or within alonger time period permitted
under thecontract. If no claim hasbeen madeunder the contract, the contract isvoid and
the provider shall refund to the contract holder the full purchase price of the contract. A
ten per cent penalty per month shall beadded toarefund that isnot paid within thirty days
of return of the contract totheprovider. Theapplicablefree-look timeperiodson service
contracts shall apply only to theoriginal service contract purchaser.

15. Motor vehicleextended servicecontractsshall set forth all of theobligationsand
duties of the service contract holder, such as the duty to protect against any further
damage and therequirement for certain service and maintenance.

16. Motor vehicle extended service contracts shall state clearly whether or not the
servicecontract providesfor or excludesconsequential damagesor preexisting conditions.

385.208. 1. A provider shall not usein its name the words insurance, casualty,
guaranty, surety, mutual, or any other words descriptive of the insurance, casualty,
guaranty, or surety business, nor shall such provider useanamedeceptively similar tothe
name or description of any insurance or surety cor poration, or any other provider. This
section shall not apply to a company that was using any of the prohibited languagein its
nameprior to August 28, 2007. However, a company using the prohibited languagein its
name shall disclose conspicuously in its motor vehicle extended service contract the
following statement: " Thisagreement isnot an insurance contract.” .

2. A provider or itsrepresentative shall not in its motor vehicle extended service
contracts or literature make, permit, or cause to be made any false or misleading
statement, or deliber ately omit any material statement that would beconsidered mideading
if omitted, in connection with the sale, offer to sell or advertisement of a motor vehicle
extended service contract.

3. A person, such as a bank, savings and loan association, lending institution,
manufacturer or seller of any product, shall not requirethe purchaseof a service contract
as a condition of aloan or a condition for the sale of any property.
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385.210. 1. Anadministrator, provider, or other intermediary shall keep accurate
accounts, books, and records concer ning transactions regulated by sections 385.200 to
385.220.

2. An administrator's, provider's, or other intermediary's accounts, books, and
recordsshall include:

(1) Copiesof each type of motor vehicle extended service contract issued;

(2) Thename and address of each service holder to the extent that the name and
address have been furnished by the service contract holder;

(3) Alist of theprovider locationswhere motor vehicle extended service contracts
aremarketed, sold, or offered for sale; and

(4) Claimsfilesthat shall contain at least thedates, amounts, and description of all
receipts, claims, and expendituresrelated to themotor vehicle extended service contracts.

3. Except as provided in this section, an administrator shall retain all records
pertaining to each motor vehicle extended service contract holder for at least threeyears
after the specified period of coverage has expired.

4. Anadministrator, provider, or other intermediary may keep all recor dsrequired
under sections 385.200 to 385.220 on a computer disk or other similar technology. If an
administrator, provider, or other intermediary maintainsrecordsin other than hard copy,
records shall be accessible from a computer terminal available to the director and be
capable of duplication to legible hard copy.

5. Anadministrator, provider, or other inter mediary discontinuingbusinessinthis
state shall maintain itsrecordsuntil it furnishesthedirector satisfactory proof that it has
discharged all obligationsto contract holdersin this state.

6. An administrator, provider, or other intermediary shall make all accounts,
books, and records concerning transactions regulated pursuant to sections 385.200 to
385.220 or other pertinent laws available to the director upon request.

385.212. Asapplicable, an insurer that issued a reimbursement insurance policy
shall not terminate the policy until a notice of termination, in a form and time frame
prescribed by thedirector, hasbeen mailed or delivered tothedirector. Thetermination
of areimbursement insurance policy shall not reducetheissuer'sresponsibility for motor
vehicleextended servicecontractsissued by providersprior tothedateof thetermination.

385.214. 1. Providersareconsidered to bethe agent of theinsurer that issued the
reimbur sement insurance policy. In caseswhereaprovider isacting asan administrator
and enlistsother providers,theprovider actingastheadministrator shall notify theinsurer
of the existence and identities of the other providers.
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2. Theprovisionsof sections 385.200 to 385.220 shall not prevent or limit theright
of an insurer that issued a reimbursement insurance policy to seek indemnification or
subrogation against aprovider if theinsurer paysor isobligated to pay theservicecontract
holder sums that the provider was obligated to pay under the provisions of the motor
vehicle extended service contract or under a contractual agreement.

385.216. 1. Thedirector may conduct investigationsor examinationsof providers,
administrators, insurers, or other personsto enforcethe provisionsof sections 385.200 to
385.220 and protect service contract holdersin this state.

2. If thedirector determinesthat a person hasengaged, isengaging, or isabout to
engage in a violation of sections 385.200 to 385.220 or a rule adopted or order issued
pursuant thereto, or that aper son hasmaterially aided, ismaterially aiding, or isabout to
materially aid an act, practice, omission or cour se of business constituting a violation of
sections 385.200t0 385.220 or aruleadopted or order issued pursuant thereto, thedirector
may issue such administrative orders as authorized under section 374.046, RSMo. A
violation of thissection isa level two violation under section 374.049, RSMo.

3. If thedirector believes that a person has engaged, is engaging, or is about to
engage in a violation of sections 385.200 to 385.220 or a rule adopted or order issued
pursuant thereto, or that aper son hasmaterially aided, ismaterially aiding, or isabout to
materially aid an act, practice, omission or cour se of business constituting a violation of
sections385.200t0 385.220 or aruleadopted or order issued pursuant thereto, thedirector
may maintain acivil action for relief authorized under section 374.048, RSMo. A violation
of thissection isa level two violation under section 374.049, RSMo.

4. Theenforcement authority of thedirector under thissection iscumulativetoany
other statutory authority of the director.

385.218. The director may promulgate rules to effectuate sections 385.200 to
385.220. Any ruleor portion of arule, asthat term isdefined in section 536.010, RSMo,
that iscreated under the authority delegated in this section shall become effective only if
it complies with and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSMo. Thissection and chapter 536, RSM o, ar enonsever able
and if any of the power svested with thegeneral assembly pursuant to chapter 536, RSMo,
to review, to delay the effective date, or to disapprove and annul a rule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2007, shall beinvalid and void.

385.220. 1. The provisionsof sections 385.200 to 385.220 shall not apply to:

(1) Warranties;

(2) Maintenance agreements,
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(3) Commercial transactions; and

(4) Servicecontractssold or offered for saleto personsother than consumers.

2. Manufacturer'scontractson themanufactur er'sproductsneed only comply with
the provisions of sections 385.206, 385.208, and 385.216.

385.300. Asused in sections 385.300 to 385.320, the following terms mean:

(1) "Administrator”, the person who is responsible for the handling and
adjudication of claimsunder the product service agreements;

(2) "Consumer" , anatural person who buysother than for purposesof resale any
tangible personal property that isdistributed in commer ce and that is normally used for
personal, family, or household purposes and not for business or research purposes;

(3) "Contract holder", a person who is the purchaser or holder of a service
contract;

(4) "Director", thedirector of the department of insurance, financial institutions,
and professional registration;

(5) "Maintenance agreement”, a contract of limited duration that provides for
scheduled maintenance only;

(6) "Manufacturer”, any of thefollowing:

(@) A person who manufactures or producesthe property and sellsthe property
under the person’'s own name or labdl;

(b) A subsidiary of the person who manufacturersor producesthe property;

(c) A person who owns one hundred percent of the entity that manufactures or
producesthe property;

(d) A person that doesnot manufactureor producetheproperty, but the property
issold under itstrade namelabdl;

(e) A person who manufacturesor producesthe property and the property issold
under thetrade name or label of another person;

(f) A person who does not manufacture or produce the property but, under a
written contract, licensestheuse of itstradenameor label to another person who sellsthe
property under thelicensor'strade name or labdl;

(7) " Nonoriginal manufacturer'sparts’, replacement partsnot madefor or by the
original manufacturer of the property, commonly referred to as after market parts;

(8 "Person", an individual, partnership, corporation, incorporated or
unincor porated association, joint stock company, reciprocal, syndicate, or any similar
entity or combination of entities acting in concert;

(9 "Premium", the consideration paid to an insurer for a reimbursement
insurance policy;
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(10) " Property", all formsof property;

(11) "Provider", a person who is contractually obligated to the service contract
holder under the terms of a service contract;

(12) "Provider fee", the consideration paid for a service contract, if any, by a
service contract holder;

(13) " Reimbursement insurance policy" , apolicy of insuranceissued toaprovider
and under which theinsurer agrees, for the benefit of the motor vehicle extended service
contract holders, todischargeall of theobligationsand liabilitiesof theprovider under the
terms of the service contracts in the event of nonperformance by the provider. All
obligationsand liabilitiesinclude, but arenot limited to, failur e of theprovider to perform
under the service contract and thereturn of the unearned provider feein the event of the
provider'sunwillingness or inability to reimbursethe unearned provider feein the event
of termination of a service contract;

(14) " Service contract", a contract for a specific duration and consideration to
performtherepair, replacement, or maintenanceof property or indemnification for repair,
replacement, or maintenance, for the operational or structural failure of any residential
or other property due to a defect in materials, workmanship, or normal wear and tear,
with or without additional provision for incidental payment of indemnity under limited
circumstances, including, but not limited to, unavailability of parts, obsolescence, food
spoilage, rental, and shipping. Service contracts may providefor therepair, replacement
or maintenanceof property for damager esulting from power surgesor accidental damage.
Service contract providers and administrators are not deemed to be engaged in the
business of insurancein this state;

(15) "Warranty" , awarranty madesolely by themanufacturer, importer, or seller
of property or serviceswithout charge, that isnot negotiated or separated from the sale of
the product and is incidental to the sale of the product, that guarantees indemnity for
defective parts, mechanical or electrical breakdown, labor, or other remedial measures,
such asrepair or replacement of the property or repetition of services.

385.302. 1. Itisunlawful for any person toissue, sell or offer for salein thisstate
any service contract, unless each provider has registered with the director on a form
prescribed by thedirector. Each provider shall pay tothedirector afeeestablished by the
director by rule, but not to exceed three hundred dollars annually.

2. A provider may, but is not required to, appoint an administrator or other
designee to be responsible for any or all of the administration of service contracts and
compliance with sections 385.300 to 385.320.
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3. A provider or its designee shall provide a copy of the service contract to the
service contract holder within areasonable period of timefollowing the date of purchase.

4. In order to assure the faithful performance of a provider's obligations to its
contract holders, each provider who contractually isobligated to provide serviceunder a
service contract shall comply with one of the following subdivisions:

(1) (a) Maintain a funded reserve account for its obligations under its contract
issues and outstanding in this state. The reserve shall not be less than forty percent of
grossconsideration received, lessclaimspaid, on the sale of the service contract for all in-
force contracts. The reserve account shall be subject to examination and review by the
director; and

(b) Placeintrust with thedirector afinancial security deposit, havingavalueof not
lessthan fiveper cent of thegr ossconsideration received, lessclaimspaid, on thesaleof the
service contract for all service contractsissued and in force, but not less than twenty-five
thousand dollars, consisting of one of the following:

a. A surety bond issued by an authorized surety;

b. Securitiesof thetype eligiblefor deposit by authorized insurersin this state;

c. Cash;

d. A letter of credit issued by a qualified financial institution; or

e. Another form of security prescribed by regulationsissued by the director; or

(2) (a) Maintain a net worth of one hundred million dollars; and

(b) Providethedirector with a copy of theprovider'sor, if theprovider'sfinancial
statements are consolidated with those of its parent company, the provider's parent
company's most recent Form 10-K filed or Form 20-F with the Securities and Exchange
Commission (SEC) within thelast calendar year, or if the company does not filewith the
SEC, acopy of thecompany'saudited financial statements, which showsanet worth of the
provider or its parent company of at least one hundred million dollars. If theprovider's
parent company'sForm 10-K, Form 20-F, or audited financial statementsar efiled to meet
the provider's financial stability requirement, then the parent company shall agree to
guarantee the obligations of the obligor relating to service contracts sold by the provider
in thisstate; or

(3) Insureall service contractsunder areimbursement insurance policy issued by
an insurer authorized to transact insurance in this state. For the purposes of this
subsection, the reimbur sement insurance policy shall contain the following provisions:

(@) Intheevent that the provider isunableto fulfill its obligation under contracts
issued in this state for any reason, including insolvency, bankruptcy, or dissolution, the
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insurer will pay lossesand unear ned feesunder such plansdirectly to the contract holder
making a claim under the contract;

(b) The insurer issuing the contractual liability policy shall assume full
responsibility for theadministration of claimsin the event of the inability of the provider
to do so; and

(c) Thepolicy may becanceled or not renewed by either theinsurer or theprovider
not less than sixty days after written notice thereof has been given to the director and
provider by theinsurer;

(4) The reimbursement insurance referenced in subdivision (3) above shall be
obtained from an insurer that isauthorized, registered or otherwise permitted to transact
insurancein thisstate or a surpluslinesinsurer authorized pursuant to the laws of this
state and which insurer meets one of the following requirements:

(@) Maintain, at the time the policy is filed with the director and continuously
ther eafter:

a. Surplusasto policyholdersand paid-in capital of at least fifteen million dollars;
and

b. Annuallyfilecopiesof theinsurer'sfinancial statements, itsNational Association
of Insurance Commissioner sannual statement, and the actuarial certification if required

and filed in theinsurer's state of domicile; or

(b) Maintain, at the time the policy is filed with the director and continuously
thereafter:

a. Surplusastopolicyholder sand paid-in capital of lessthan fifteen million dollars
but at least equal to ten million dollars;

b. Demonstrateto thesatisfaction of thedirector that theinsurer maintainsaratio
of net written premiums, wherever written, to surplus as to policyholders and paid-in
capital of not greater than threeto one; and

c. Annually filecopiesof theinsurer'sfinancial statements, itsNational Association
of Insurance Commissionersannual statement, and the actuarial certification if required
and filed in theinsurer's state of domicile.

5. Provider fees collected on service agreements shall not be subject to premium
taxes. Premiumsfor reimbursement insurancepoliciesshall besubject to applicabletaxes.

6. Except for compliancewith theprovider'sregistration requirement in subsection
1 of this section, a person marketing, selling, or offering to sell service contracts for a
provider that isregistered under thissection isexempt from licensingasa producer under
the insurance laws of this state.
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385.304. Reimbursement insurance policiesinsuring service contractsissued, sold
or offered for sale in this state shall state that, upon failure of the provider to perform
under the contract, including thefailureto return the unearned provider fee, theinsurer
that issued the policy shall pay or perform according to the provider's contractual
obligations under the service contractsinsured by theinsurer.

385.306. 1. Servicecontractsmarketed, issued, sold, or offered for salein thisstate
shall be written in clear, conspicuous, and understandable language, and the entire
contract shall be printed or typed in easy-to-read type and conspicuously disclose the
requirementsin this section, as applicable.

2. Service contracts insured under a reimbursement insurance policy under
subdivision (3) of subsection 4 of section 385.302 shall contain a statement in substantially
the following form: " Obligations of the provider under this service contract are
guaranteed under a reimbursement insurance policy. If the provider fails to pay or
provide service on a claim within sixty daysafter proof of loss hasbeen filed, the contract
holder is entitled to make a claim directly against the insurance company.” A claim
against theprovider may alsoincludeaclaim for return of theunearned provider fee. The
service contract also shall state the name and address of theinsurer.

3. Service contracts not insured under a reimbursement insurance policy under
subdivision (3) of subsection 4 of section 385.302 shall contain a statement in substantially
the following form: " Obligations of the provider under this service contract are backed
only by the full faith and credit of the provider (issuer) and are not guaranteed under a
reimbur sement insurancepolicy.” A claim against theprovider shall alsoincludeaclaim
for return of theunearned provider fee. Theservicecontract shall also statethenameand
address of the provider.

4. Service contracts shall identify any administrator, the provider obligated to
perform under the contract, and the service contract seller, if different than the provider
or administrator. Theidentities of such partiesarenot required to be preprinted on the
service contract and may beadded to the service contract prior to delivery to the contract
holder.

5. Servicecontractsshall statethetotal purchase priceand thetermsunder which
the service contract is sold. The purchase priceis not required to be preprinted on the
service contract and may benegotiated at thetime of salewith the service contract holder.

6. If prior approval of repair work isrequired, the service contractsshall statethe
procedure for obtaining prior approval and for making a claim, including a toll-free
telephone number for claim service and a procedure for obtaining emergency repairs
performed outside of normal business hours.
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7. Service contracts shall state the existence of any deductible amount.

8. Service contractsshall specify the merchandise and servicesto be provided and
any limitations, exceptions, or exclusions.

9. Service contracts shall state the conditions upon which the use of nonoriginal
manufacturers parts, refurbished merchandise, or substitute service, may be allowed.
Conditions stated shall comply with applicable state and federal laws.

10. Servicecontractsshall stateany terms, restrictions, or conditionsgoverningthe
transferability of the service contract.

11. Service contracts shall state any terms, restrictions, or conditions governing
termination of the service agreement by the service contract holder and provider.

12. Service contracts for which the service contract holder pays a separate,
identified consideration shall requireevery provider to per mit the service contract holder
to return the contract within at least twenty days of the date of mailing of the service
contract or within at least ten daysif the service contract isdelivered at thetime of sale or
within alonger timeperiod per mitted under thecontract. If no claim hasbeen madeunder
the contract, the contract isvoid and the provider shall refund to the contract holder the
full purchase price of the contract. A ten percent penalty per month shall be added to a
refund that isnot paid within forty-fivedaysof return of thecontract totheprovider. The
applicable free-look time periods on service contracts shall apply only to the original
service contract purchaser, and only if no claim has been made prior toitsreturn to the
provider.

13. Service contractsshall set forth all of the obligations and duties of the service
contract holder, such as the duty to protect against any further damage and the
requirement for certain service and maintenance.

14. Servicecontractsshall stateclearly whether or not theser vicecontract provides
for or excludesconsequential damages, preexisting conditions, or eventscover ed under the
original manufacturer'swarranty.

15. Servicecontractsshall stateany limitationson the number or value of repairs,
replacements, or monetary settlements, asapplicable, that will beprovided duringtheterm
of coverage.

385.308. 1. Itisunlawful for any provider to usein itsnamethewordsinsurance,
casualty, guaranty, surety, mutual, or any other words descriptive of the insurance,
casualty, guaranty, or surety business, or any name deceptively similar to the name or
description of any insurance or surety corporation, or other provider.

2. Thissection shall not apply to a company that was using any of the prohibited
languagein itsnameprior to August 28, 2007. However, a company using the prohibited
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language in its name shall disclosein its service contracts a statement in substantially the
following form: " Thiscontract isnot an insurance contract.”.

3. It isunlawful for a provider or its representative in its service contracts or
literature to make, permit, or cause to be made any false or misleading statement, or
deliberately omit any material statement that would be consider ed misleading if omitted,
in connection with the sale, offer to sell or advertisement of a product service contract.

4. 1t isunlawful for a person, such as a bank, savings and loan association, or
lendinginstitution, torequirethe purchase of a service contract asa condition of aloan or
other financing transaction.

5. It isunlawful for a person, such as a manufacturer or retailer, to require the
purchase of a service contract as a condition to the sale of goods or services.

385.310. 1. A provider or administrator shall keep accurate accounts, books, and
records concer ning transactions regulated under sections 385.300 to 385.320. However,
only oneset of such accounts, books, and recordsisrequired to be maintained and may be
maintained by third parties provided the provisions of this section are met.

2. An administrator'sor provider'saccounts, books, and records shall include:

(1) Copiesof each type of service contract issued;

(2) The name and address of each service contract holder to the extent that the
name and address have been furnished by the service contract holder;

(3) A list of the provider locations wher e service contracts are marketed, sold, or
offered for sale; and

(4) Claimsfilesthat shall contain at least the dates, amounts, and description of all
receipts, claims, and expendituresrelated to the service contracts.

3. Except asprovided in subsection 5 of thissection, an administrator or provider
shall retain or arrangefor theretention of all records pertaining to each service contract
holder for at least three years after the specified period of coverage had expired.

4. An administrator or provider may keep all records required under sections
385.300to 385.320 on a computer disk or other similar technology. If an administrator or
provider maintains recordsin other than hard copy, records shall be accessible from a
computer terminal available to the director and be capable of duplication to legible hard
copy.

5. Anadministrator or provider discontinuing businessin thisstateshall maintain
or arrange for the maintenance of its records until it furnishes the director satisfactory
proof that it has discharged all obligationsto contract holdersin this state.
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6. An administrator or provider shall make all accounts, books, and records
concerning transactions regulated under sections 385.300 to 385.320 or other pertinent
laws available to the director upon request.

385.312. Asapplicable, an insurer that issued a reimbursement insurance policy
shall not terminate or nonrenew the policy until a notice of termination has been mailed
or delivered tothedirector. Thetermination or nonrenewal of areimbursement insurance
policy shall not reducetheissuer'sresponsibility for service contractsissued by providers
prior tothe date of the termination.

385.314. 1. Providersareconsider ed to betheagent of theinsurer whichissued the
reimbur sement insurancepolicy for purposesof obligatingtheinsurer to contract holders
under service contracts associated with the insurer's reimbursement policy, and the
payment of premium by the provider isnot a condition to the insurer's obligations for
otherwise validly issued service contracts.

2. Sections 385.300 to 385.320 shall not prevent or limit the right of an insurer
which issued a reimbur sement insurance policy to seek indemnification or subrogation
against aprovider if theissuer paysor isobligated to pay the service contract holder sums
that the provider was obligated to pay pursuant to the provisions of the product service
contract.

385.316. 1. Thedirector may conduct investigationsor examinationsof providers,
administrators, insurers, or other personsto enforcethe provisions of sections 385.300 to
385.320 and protect service contract holdersin this state.

2. If thedirector determinesthat a person hasengaged, isengaging, or isabout to
engage in a violation of sections 385.300 to 385.320 or a rule adopted or order issued
pursuant thereto, or that a person hasmaterially aided, ismaterially aiding, or isabout to
materially aid an act, practice, omission, or cour se of business constituting a violation of
sections385.300t0 385.320 or aruleadopted or order issued pursuant thereto, thedirector
may issue such administrative orders as authorized under section 374.046, RSMo. A
violation of thissection isa level two violation under section 374.049, RSMo.

3. If thedirector believes that a person has engaged, is engaging, or is about to
engage in a violation of sections 385.300 to 385.320 or a rule adopted or order issued
pursuant thereto, or that a person hasmaterially aided, ismaterially aiding, or isabout to
materially aid an act, practice, omission, or cour se of business constituting a violation of
sections385.300t0 385.320 or aruleadopted or order issued pursuant thereto, thedirector
may maintain a civil action for relief authorized under section 374.048, RSMo.

4. Theenforcement authority of thedirector under thissectioniscumulativetoany
other statutory authority of the director.



H.C.S. S.C.S. SB. 197 18

© 00N O~ WN

© 0 ~NO 01T~ WD

e e
o U N WNR O

© 0O ~NO 01T~ WD

B
P O

385.318. The director may promulgate rules to effectuate sections 385.300 to
385.320. Any rule or portion of arule, asthat term isdefined in section 536.010, RSMo,
that iscreated under the authority delegated in this section shall become effective only if
it complies with and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSMo. Thissection and chapter 536, RSM o, ar enonsever able
and if any of the power svested with thegener al assembly pursuant to chapter 536, RSM o,
to review, to delay the effective date, or to disapprove and annul a rule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2007, shall beinvalid and void.

385.320. 1. Sections 385.300 to 385.320 shall not apply to:

(1) Warranties;

(2) Maintenance agreements,

(3) Warranties, service contracts, or maintenance agreements offered by public
utilitieson their transmission devicestotheextent they areregulated under thelawsof this
state;

(4) Servicecontractssold or offered for saleto personsother than consumers,

(5) Service contracts sold or offered to nonresidents of this state regardless of
whether the entity selling or offering such contractsislocated or doing businessin this
state;

(6) Motor vehicle extended service contracts, as defined in section 385.200; and

(7) Agreementsor warrantieswhich providefor the service, repair, replacement,
or maintenance of the systems, appliances, and structural components of residential or
commercial real property.

2. Manufacturer's service contracts on the manufacturer's products need only
comply with the provisions of sections 385.306, 385.308, and 385.316.

407.730. Asused in sections 407.730 to 407.748, the following terms mean:

(1) "Advertisement”, oral, written, graphic or pictoria statements madein the course of
solicitation of business including, without limitation, any statement or representation made in
a newspaper, magazine, the car rental company's proprietary web site, or other publication, or
contained in any notice, sign, poster, display, circular, pamphlet, or letter which may collectively
becalled"print advertisements", or onradio or television, which may bereferred to as"broadcast
commercias’;

(2) "Authorized driver":

(& Therenter;

(b) The renter's spouse if the spouse is a licensed driver and satisfies the car rental
company's minimum age requirement;
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(c) Therenter'semployee or co-worker if they are engaged in business activity with the
person to whom the vehicle is rented, are licensed drivers, and satisfy the rental company's
minimum age requirements;

(d) Any person who operates the vehicle during an emergency situation; and

(e) Any person expressly listed by the car rental company on the renter's contract asan
authorized driver;

(3) "Blackout date", any date on which an advertised priceistotally unavailable to the
public;

(4) "Car rental company”, any person or entity in the business of renting private
passenger vehiclesto the public;

(5) "Carrental insurance", products and servicesthat are offered in connection with and
incidental to the rental of a motor vehicle under subdivision (10) of subsection 1 of section
375.786, RSMo. This definition of optional car rental insurance or any other definition of
insurance shall not include collision damage waiver;

(6) "Clear and conspicuous’, that the statement, representation or term being disclosed
is of such size, color contrast, and audibility and is so presented as to be readily noticed and
understood by the person to whom it isbeing disclosed. All language and terms should be used
in accordance with their common or ordinary usage and meaning;

(7) "Coallision damage waiver", any product a consumer purchases from a car rental
company in order to waive al or part of his responsibility for damages, or loss of, a rental
vehicle;

(8 "Limited time availability", that the advertised rental priceis only available for a
specific period of time or that the price is not available during certain blackout periods,

(9) "Mandatory charge", any charge, fee, or surcharge consumers must generally pay in
order to obtain or operate arental vehicle;

(10) "Master rental agreement”, those documents used by a car rental company for
expedited serviceto membersin aprogram sponsored by the car rental company inwhich renters
establish a profile and select preferences for rental needs which establish the terms and
conditions governing the use of arental car rented by a car rental company by aparticipant in a
master rental agreement;

(11) "Materia restriction”, a restriction, limitation or other requirement which
significantly affectsthe price of, use of, or aconsumer's financial responsibility for arenta car;

(12) "Rental agreement", any document or combination of documents, which, whenread
together and incorporated by reference to each other, relate to and establish the terms and
conditions of the rental of a motor vehicle by an individual; or when such a combination of
documentsisentered into aspart of any written master, corporate, group or individual agreement
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setting forth the terms and conditions governing the use of arental car rented by a car rental
company;

(13) "Vehicle license fees", charges that may be imposed upon any transaction
originating in the state of Missouri to recoup costsincurred by a car rental company to
license, title, inspect, register, plate, and pay personal property taxes on rental vehicles.

407.732. 1. Any advertisement shall be nondeceptive andin plainlanguage. Deception
may result not only from adirect statement in the advertisement and from reasonabl e inferences
therefrom, but also from omitting or obscuring a material restriction or fact.

2. Print advertisements that include prices for car rentals shall make clear and
conspi cuous disclosure of the following applicable restrictions:

(1) Theexpiration date of the price offered if it isavailable for lessthan thirty days after
the last date of publication of the advertisement;

(2) The existence of any geographical limitations on use;

(3) The extent of any advance reservation or advance payment requirements,

(4) Airport access fee disclosure;

(5) Theexistence of any penalties or higher rates that may apply for early or late returns
for weekly or weekend rentals;

(6) Existence of additional driver feg;

(7) The existence of blackout dates or specific blackout dates for location specific
advertisements;

(8 Nonavailability of offer at all locations;

(9) Disclosure of mileage caps and charges;

(10) Disclosure of collision damage waiver costs.

Print advertisements that include prices for car rentals, where mileage fees apply to the
advertised price, shall prominently disclose this extraordinary material restriction. Print
advertisementsthat includepricesfor car rental's, whereacompany sellscollision damagewaiver
to the public and does not include this cost in the advertised rate, shall prominently disclosethe
price for collision damage waiver.

3. Broadcast commercias that include prices shall indicate whether substantial
restrictions apply and shall include:

(1) The expiration date of the price offered if the advertised price is available for less
than thirty days;

(2) Nonavailability of the advertised price in certain locationsiif that is the case;

(3) Mileage limitations and charges, if any;

(4) Priceor pricerange for collision damage waiver.
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4. Any advertised price shall be available in sufficient quantity to meet reasonably
expected public demand for therental carsadvertised for the entire advertised period, beginning
on the day on which the advertisement appears and continuing at least thirty days thereafter,
unlessthe advertisement clearly and conspicuously discloses ashorter or longer expiration date
for the offer, and in that event, through the expiration date. Prices may be advertised although
less cars are available than would be required to meet the expected demand, as long as this
limitation is clearly and conspicuously set forth in the advertisement and a reasonable number
of cars are made available at the advertised price.

5. [Any surcharge or fee, including, but not limited to, fuel surcharges, airport access
fees, and surcharges in lieu of sales tax that consumers must generally pay at any location in
order to obtain or operate a rental vehicle shall be clearly and conspicuously disclosed when a
price is advertised] The existence of each additional fee, charge, or surcharge that a
consumer must pay and which may be imposed as a separ ately stated charge on a rental
transaction, including but in noway to be construed aslimited to, airport feesand vehicle
license fees shall be disclosed any time a price is advertised and each fee, charge, or
surcharge shall be clearly and conspicuously disclosed on the rental agreement.

6. A photograph of arental car shall not be used in a price advertisement unless the
advertisement clearly and conspicuously discloses, in immediate proximity to the photograph,
the cost to rent the car depicted. A photograph of a rental car shall not be used in an
advertisement if the advertisement statesdirectly or by implication that the automobile depicted
may be rented under certain conditions and that is not the case.

7. Any price advertised asa"daily price" or "price per day" shall be availablefor rentals
of asingleday or more, and any price advertised asa"weekly" rate shall beavailablefor thefirst
week and for subsequent weeks of thesamerental. A rental company shall not charge morethan
aweekly price which was advertised if acustomer on aweekly rental returnsthe car earlier than
seven days. A price advertised as a "weekend rate”" shall be available on both Saturday and
Sunday.

8. Any car rental advertising promotion which extends afree offer or promisesagift or
other incentiveshall clearly and conspicuously discloseall thetermsand conditionsfor receiving
the offer, gift or incentive. A gift, incentive, or other merchandise or service shall not be
advertised asfree, if the cost of theitem, inwhole or in part, isincluded in the advertised rental
rate. If the gift or offer is provided by a third party, the car rental company shall be fully
responsible for providing the gift or offer under the terms and conditions disclosed.

9. Arental car shall not be advertised using thewords"unlimited mileage" or other terms
that suggest there are absolutely no mileage restrictions on the use of the rental vehicle only
unless there are no geographical restrictions on the use of the vehicle.
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68 10. At thetime of the car rental transaction, the car rental company shall disclose the
69 following:

70 (1) Thetotal cost, including any airport access fees;

71 (2) Geographical limitations;

72 (3) Advance reservation or payment requirements,

73 (4) Pendlties or higher rates that may apply for early or late returns for weekly or
74 weekend rentals;

75 (5) Cost of additional driver fee;

76 (6) Blackout dates.

[407.1200. As used in sections 407.1200 to 407.1227, the following

2 terms shall mean:
3 (1) "Administrator", the person who isresponsiblefor theadministration
4 of the service contracts or the service contracts plan and who is responsible for
5 any filings required by sections 407.1200 to 407.1227;
6 (2) "Consumer", anatural person who buys other than for purposes of
7 resaleany motor vehiclethat isdistributed in commerceand that isnormally used
8 for personal, family, or household purposes and not for business or research
9 purposes,
10 (3) "Director”, the director of the department of insurance;
11 (4) "Maintenanceagreement", acontract of limited duration that provides
12 for scheduled maintenance only;
13 (5) "Manufacturer”, a person that:
14 (@ Manufactures or produces the property and sells the property under
15 its own name or label;
16 (b) Is awholly owned subsidiary of the person who manufactures or
17 produces the property;
18 (c) Isacorporation which owns one hundred percent of the person who
19 manufactures or produces the property;
20 (d) Does not manufacture or produce the property, but the property is
21 sold under its trade name label;
22 (e) Manufactures or producesthe property and the property is sold under
23 the trade name or label of another person; or
24 (f) Does not manufacture or produce the property but, pursuant to a
25 written contract, licensesthe use of itstrade name or |abel to another person that
26 sells the property under the licensor's trade name or label;
27 (6) "Mechanical breakdown insurance", apolicy, contract, or agreement
28 issued by an authorized insurer that provides for the repair, replacement, or
29 maintenance of a motor vehicle or indemnification for repair, replacement, or
30 service, for the operational or structural failure of amotor vehicle dueto adefect
31 in materials or workmanship or to normal wear and tear;
32 (7) "Motor vehicle extended service contract” or "service contract”, a
33 contract or agreement for a separately stated consideration or for a specific
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duration to perform the repair, replacement, or maintenance of a motor vehicle
orindemnificationfor repair, replacement, or maintenance, for the operational or
structural failure dueto a defect in materials, workmanship, or normal wear and
tear, with or without additional provision for incidental payment of indemnity
under limited circumstances, including, but not limited to, towing, rental, and
emergency road service, but does not include mechanical breakdown insurance
or maintenance agreements,

(8) "Nonorigina manufacturer's parts’, replacement parts not made for
or by the original manufacturer of the property, commonly referred to as "after
market parts’;

(9) "Person", an individual, partnership, corporation, incorporated or
unincorporated association, joint stock company, reciprocal, syndicate, or any
similar entity or combination of entities acting in concert;

(20) "Premium", the consideration paid to aninsurer for areimbursement
insurance policy;

(11) "Provider", aperson who administers, issues, makes, provides, sells,
or offersto sell amotor vehicleextended service contract, or whoiscontractually
obligated to provide service under amotor vehicleextended servicecontract such
as sellers, administrators, and other intermediaries;

(12) "Provider fee", theconsideration paidfor aservice contract in excess
of the premium;

(13) "Reimbursement insurance policy"”, apolicy of insurance issued to
aprovider and pursuant to which theinsurer agrees, for the benefit of the service
contract holders, to discharge all of the obligations and liabilities of the provider
under the terms of the service contracts in the event of nonperformance by the
provider. All obligationsand liabilitiesinclude, but are not limited to, failure of
the provider to perform under the service contract and the return of the unearned
provider feein the event of the provider'sunwillingness or inability to reimburse
the unearned provider fee in the event of termination of a service contract;

(14) "Service contract holder" or "contract holder”, a person who isthe
purchaser or holder of a service contract;

(15) "Warranty", awarranty made solely by the manufacturer, importer,
or seller of property or serviceswithout charge, that isnot negotiated or separated
from the sale of the product and is incidental to the sale of the product, that
guarantees indemnity for defective parts, mechanical or electrical breakdown,
labor, or other remedial measures, such as repair or replacement of the property
or repetition of services]

[407.1203. 1. Service contracts shall not be issued, sold, or offered for
sale in this state unless the administrator or its designee has:

(1) Provided a receipt for the purchase of the service contract to the
contract holder at the date of purchase;
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(2) Provided acopy of the service contract to the service contract holder
within areasonable period of time from the date of purchase; and

(3) Complied with the provisions of sections 407.1200 to 407.1227.

2. All administrators of service contracts sold in this state shall file a
registration with the director on aform, at afee and at afrequency prescribed by
the director.

3. Inorder to assure the faithful performance of a provider's obligations
to its contract holders, each provider who is contractually obligated to provide
service under a service contract shall:

(1) Insureall service contracts under a reimbursement insurance policy
issued by an insurer authorized to transact insurance in this state; or

(2) (a) Maintain a funded reserve account for its obligation under its
contractsissued and outstanding in this state. The reserves shall not belessthan
forty percent of gross consideration received, less claims paid, on the sale of the
service contract for all in-force contracts. The reserve account shall be subject
to examination and review by the director; and

(b) Placein trust with the director afinancial security deposit, having a
value of not lessthan five percent of the grossconsideration received, lessclaims
paid, on the sale of the service contract for all service contracts issued and in
force, but not less than twenty-five thousand dollars, consisting of one of the
following:

a. A surety bond issued by an authorized surety;

b. Securitiesof thetypeeligiblefor deposit by authorized insurersinthis
state;

c. Cash;

d. A letter of credit issued by a qualified financial institution; or

e. Another form of security prescribed by regulations issued by the
director; or

(3) (& Maintain anet worth of one hundred million dollars; and

(b) Upon request, provide the director with a copy of the provider's or,
if the provider's financia statements are consolidated with those of its parent
company, the provider's parent company's most recent Form 10-K filed with the
Securities and Exchange Commission (SEC) within the last calendar year, or if
the company does not file with the SEC, a copy of the company's audited
financial statements, which shows a net worth of the provider or its parent
company of at least one hundred million dollars. If the provider's parent
company's Form 10-K or audited financial statements are filed to meet the
provider'sfinancia stability requirement, then the parent company shall agreeto
guarantee the obligations of the obligor relating to service contracts sold by the
provider in this state.

4. Provider fees collected on service contracts shall not be subject to
premiumtaxes. Premiumsfor reimbursement insurance policies shall be subject
to applicable premium taxes.
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5. Except for the registration requirement in subsection 2 of this section,
persons marketing, selling, or offering to sell service contractsfor providersthat
comply with sections407.1200t0 407.1227 areexempt from thisstate'slicensing
requirements.

6. Providers complying with the provisions of sections 407.1200 to
407.1227 are not required to comply with other provisionsof chapter 374 or 375,
or any other provisions governing insurance companies, except as specificaly
provided.]

[407.1206. Reimbursement insurance policiesinsuring service contracts
issued, sold, or offered for salein this state shall conspicuously state that, upon
failure of the provider to perform under the contract, such asfailureto return the
unearned provider fee, theinsurer that issued the policy shall pay on behalf of the
provider any sums the provider is legally obligated to pay or shall provide the
service which the provider is legaly obligated to perform according to the
provider'scontractual obligationsunder theservice contractsissued or sold by the
provider.]

[407.1209. 1. Service contracts issued, sold, or offered for salein this
state shall be written in clear, understandable language and the entire contract
shall be printed or typed in easy to read ten-point type or larger and
conspicuously disclose the requirements in this section, as applicable.

2. Service contracts insured under a reimbursement insurance policy
pursuant to subsection 3 of section 407.1203 shall contain a statement in
substantially thefollowing form: "Obligations of the provider under thisservice
contract areguaranteed under aservice contract reimbursement insurance policy.
If the provider fails to pay or provide service on aclaim within sixty days after
proof of loss has been filed, the contract holder is entitled to make a claim
directly against theinsurance company.”. A claim against the provider shall also
includeaclaimfor return of theunearned provider fee. The servicecontract shall
also conspicuoudly state the name and address of the insurer.

3. Service contracts not insured under areimbursement insurance policy
pursuant to subsection 3 of section 407.1203 shall contain a statement in
substantially thefollowing form: "Obligations of the provider under this service
contract are backed only by the full faith and credit of the provider (issuer) and
are not guaranteed under a service contract reimbursement insurance policy.".
A claim against the provider shall also include aclaimfor return of the unearned
provider fee. The service contract shall also conspicuoudly state the name and
address of the provider.

4. Service contracts shall identify any administrator, the provider
obligated to perform the service under the contract, the service contract seller,
and the service contract holder to the extent that the name and address of the
service contract holder has been furnished by the service contract holder.
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5. Service contractsshall conspicuously statethetotal purchasepriceand
the terms under which the service contract is sold. The purchase price is not
required to be preprinted on the service contract and may be negotiated at the
time of sale with the service contract holder.

6. If prior approval of repair work isrequired, the service contracts shall
conspicuously state the procedure for obtaining prior approva and for making a
claim, including a toll-free telephone number for claim service and a procedure
for obtaining emergency repairs performed outside of normal business hours.

7. Service contracts shall conspicuously state the existence of any
deductible amount.

8. Service contracts shall specify the merchandise and services to be
provided and any limitations, exceptions, and exclusions.

9. Service contracts shall state the conditions upon which the use of
nonoriginal manufacturer's parts, or substitute service, may be allowed.
Conditions stated shall comply with applicable state and federal laws.

10. Service contracts shall state any terms, restrictions, or conditions
governing the transferability of the service contract.

11. Service contracts shall state the terms, restrictions, or conditions
governing termination of the service contract by the service contract holder. The
provider of the service contract shall mail awritten notice to the contract holder
within fifteen days of the date of termination.

12. Service contracts shall require every provider to permit the service
contract holder to return the contract within at least twenty business days of the
date of mailing of the service contract or within at least ten days if the service
contract isdelivered at the time of sale or within alonger time period permitted
under the contract. If no claim has been made under the contract, the contract is
void and the provider shall refund to the contract holder the full purchase price
of the contract. A ten percent penalty per month shall be added to arefund that
is not paid within thirty days of return of the contract to the provider. The
applicable free-look time periods on service contracts shall only apply to the
original service contract purchaser.

13. Servicecontractsshall set forth al of the obligationsand duties of the
service contract holder, such astheduty to protect against any further damageand
the requirement for certain service and maintenance.

14. Service contracts shall clearly state whether or not the service
contract provides for or excludes consequential damages or preexisting
conditions.]

[407.1212. 1. A provider shall not use in its name the words insurance,
casualty, guaranty, surety, mutual, or any other words descriptive of the
insurance, casualty, guaranty, or surety business; or a name deceptively similar
to the name or description of any insurance or surety corporation, or any other
provider. This section shall not apply to a company that was using any of the
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prohibited language in its name prior to August 28, 2004. However, acompany
using the prohibited language in its name shall conspicuously disclose in its
service contract the following statement: "This agreement is not an insurance
contract.”.

2. A provider or its representative shall not in its service contracts or
literature make, permit, or cause to be made any false or misleading statement,
or deliberately omit any materia statement that would be considered misleading
if omitted, in connection with the sale, offer to sell or advertisement of aservice
contract.

3. A person, such as a bank, savings and loan association, lending
institution, manufacturer or seller of any product, shall not require the purchase
of a service contract as a condition of aloan or a condition for the sale of any

property.]

[407.1215. 1. An administrator, provider, or other intermediary shall
keep accurate accounts, books, and records concerning transactions regul ated by
sections 407.1200 to 407.1227.

2. Anadministrator's, provider's, or other intermediary'saccounts, books,
and records shall include:

(1) Copiesof each type of service contract issued,

(2) The name and address of each service contract holder to the extent
that the name and address have been furnished by the service contract holder;

(3) Alist of the provider locations where service contracts are marketed,
sold, or offered for sale; and

(4) Claims files which shall contain at least the dates, anounts, and
description of all receipts, clams, and expenditures related to the service
contracts.

3. Except as provided in this section, an administrator shall retain all
records pertaining to each service contract holder for at |east three years after the
specified period of coverage has expired.

4. Anadministrator, provider, or other intermediary may keep all records
required pursuant to sections 407.1200 to 407.1227 on acomputer disk or other
similar technology. If anadministrator, provider, or other intermediary maintains
records in other than hard copy, records shall be accessible from a computer
terminal available to the director and be capable of duplication to legible hard
copy.

5. An administrator, provider, or other intermediary discontinuing
business in this state shall maintain its records until it furnishes the director
satisfactory proof that it hasdischarged al obligationsto contract holdersin this
state.

6. An administrator, provider, or other intermediary shall make al
accounts, books, and records concerning transactions regulated pursuant to



H.C.S. S.C.S. SB. 197 28

~NOoO o~ WDN

O©CoO~NOUGTA,WN

sections 407.1200 to 407.1227 or other pertinent laws available to the director
upon request. ]

[407.1218. As applicable, an insurer that issued a reimbursement
insurance policy shall not terminate the policy until anotice of termination, in a
form and time frame prescribed by the director, has been mailed or delivered to
the director. The termination of a reimbursement insurance policy shall not
reduce the issuer's responsibility for service contracts issued by providers prior
to the date of the termination.]

[407.1221. 1. Providersare considered to bethe agent of theinsurer that
issued the reimbursement insurance policy. In cases where a provider is acting
as an administrator and enlists other providers, the provider acting as the
administrator shall notify the insurer of the existence and identities of the other
providers.

2. Theprovisions of sections 407.1200 to 407.1227 shall not prevent or
limit the right of an insurer which issued a reimbursement insurance policy to
seek indemnification or subrogation against a provider if the insurer pays or is
obligated to pay the service contract holder sumsthat the provider was obligated
to pay pursuant to the provisions of the service contract or under a contractual
agreement.]

[407.1224. 1. Thedirector may conduct investigations or examinations
of providers, administrators, insurers, or other personsto enforce the provisions
of sections 407.1200 to 407.1227 and protect service contract holders in this
state.

2. Thedirector may take action that isnecessary or appropriateto enforce
theprovisionsof sections407.1200t0407.1227 and thedirector'sregul ationsand
orders, and to protect service contract holdersin this state.

3. Thedirector may order a service contract provider to cease and desist
from committing violations of sections 407.1200 to 407.1227 or the director's
regulations or orders, may issue an order prohibiting a service contract provider
from selling or offering for sal e service contracts, or may issue an order imposing
a civil penalty, or any combination of these, if the provider has violated the
provisions of sections 407.1200 to 407.1227 or the director's regulations or
orders.

4. A person aggrieved by an order pursuant to this section may request
ahearing beforethedirector. The hearing request shall be filed with the director
within twenty days of the date the director's order is effective.

5. Pending the hearing and the decision by the director, the director shall
suspend the effective date of the order. At the hearing, the burden shall be onthe
director to show why the order issued pursuant to this sectionisjustified. Such
hearing shall be held in accordance with the provisions of chapter 536, RSMo.
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22 6. The director may bring an action in the circuit court of Cole County
23 for an injunction or other appropriate relief to enjoin threatened or existing
24 violations of sections 407.1200 to 407.1227 or of the director's orders or
25 regulations. An action filed pursuant to this section may also seek restitution on
26 behalf of persons aggrieved by aviolation of sections 407.1200 to 407.1227 or
27 orders or regulations of the director.

28 7. A person in violation of sections 407.1200 to 407.1227 or orders or
29 regulations of the director may be assessed a civil penalty not to exceed one
30 thousand dollars per violation.

31 8. The authority of the director pursuant to this section isin addition to
32 other authority of the director.]

33

[407.1225. The director may promulgate rules to effectuate sections
407.1200 to 407.1227. Any rule or portion of arule, asthat term is defined in
section 536.010, RSMo, that is created under the authority delegated in this
section shall become effective only if it complieswith and is subject to al of the
provisions of chapter 536, RSMo, and, if applicable, section 536.028, RSMo.
This section and chapter 536, RSMo, are nonseverable and if any of the powers
vested with the general assembly pursuant to chapter 536, RSMo, to review, to
delay the effective date, or to disapprove and annul arule are subsequently held
unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2004, shall be invalid and void.]
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[407.1227. 1. Theprovisionsof sections407.1200 to 407.1224 shall not
apply to:

(1) Warranties;

(2) Maintenance agreements,

(3) Commercial transactions; and

(4) Service contracts sold or offered for sale to persons other than
consumers.

2. Manufacturer's contracts on the manufacturer's products need only
comply with the provisions of sections 407.1209, 407.1212, and 407.1224.]
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Section B. Therepeal of sections 407.1200, 407.1203, 407.1206, 407.1209, 407.1212,
407.1215,407.1218,407.1221, 407.1224, 407.1225, and 407.1227 and the enactment of sections
385.200, 385.201, 385.203, 385.204, 385.205, 385.207, 385.208, 385.209, 385.210, 385.211,
385.212, 385.300, 385.301, 385.302, 385.303, 385.304, 385.305, 385.306, 385.307, 385.310,
385.311, and 385.312, shall become effective January 1, 2008.
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