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FIRST REGULAR SESSION

HOUSE BILL NO. 261

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES YATES (Sponsor) AND PRATT (Co-sponsor).
Read 1st time January 8, 2007 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
0989L.03lI

AN ACT

To amend chapter 537, RSMo, by adding thereto seven new sections relating to limitations of
asbestos liahilities.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 537, RSMo, is amended by adding thereto seven new sections, to
be known as sections 537.920, 537.923, 537.926, 537.929, 537.932, 537.935, and 537.938, to
read as follows:

537.920. Sections 537.920 to 537.938 shall be known and may be cited as the
"Missouri Successor Asbestos-Related Liability Fairness Act” .

537.923. Thefollowing termsshall mean:

(1) " Asbestosclaim", any claim, wherever or whenever made, for damages, |osses,
indemnification, contribution, or other relief arisingout of, based on, or in any way related
to asbestos, including:

(&) The health effects of exposureto asbestos, including a claim for:

a. Personal injury or death;

b. Mental or emotional injury:

c. Risk of disease or other injury; or

d. The costs of medical monitoring or surveillance, to the extent such claimsare
recognized under statelaw;

(b) Any claim made by or on behalf of any person exposed to asbestos, or a
representative, spouse, parent, child, or other relative of the person; and

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face type in the above bill is proposed language.
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(c) Any claim for damage or loss caused by theinstallation, presence, or removal
of asbestos,

(2) "Corporation", a corporation for profit, including a domestic corporation
organized under thelawsof thisstateor aforeign corporation or ganized under lawsother
than the laws of this state;

(3) " Successor”, acorporation that assumesor incursor hasassumed or incurred
successor asbestos-related liabilities;

(4) " Successor asbestosrelated liabilities', any liability, whether known or
unknown, asserted or unasserted, absoluteor contingent, accrued or unaccrued, liquidated
or unliquidated, or dueor to become due, which arerelated in any way to asbestos claims
and were assumed or incurred by a corporation as a result of or in connection with a
merger or consolidation or the plan of merger or consolidation related to the merger or
consolidation with or into another corporation or which arerelated in any way to asbestos
claimsbased on the exer cise of control or the owner ship of stock of the cor poration before
the merger or consolidation. Theterm shall include liabilitiesthat, after the time of the
mer ger or consolidation for which thefair market valueof total grossassetsisdeter mined
under section 537.929, are or were paid or otherwise discharged or committed to be paid
or otherwise discharged, by or on behalf of the corporation or by a successor of the
cor poration or by or on behalf of atransferor in connection with settlements, judgments,
or other dischargesin thisstate or in another jurisdiction;

(5) "Transferor", a corporation from which successor asbestos-related liabilities
areor wereassumed or incurred.

537.926. 1. Thelimitationsin section 537.929 shall apply to any corporation that
isa successor and became a successor before January 1, 1972, or isany of that successor
Cor poration's Successors.

2. Thelimitations of section 537.929 shall not apply to:

(1) Workers compensation benefits paid by or on behalf of an employer to an
employee under the provisions of chapter 287, RSMo, or a comparable workers
compensation law of another jurisdiction;

(2) Any claim against a corporation that does not constitute a successor ashestos-
related liability;

(3) Aninsurer, asthat term isdefined under section 375.1152, RSMo;

(4) Any obligation under the National Labor RelationsAct, 29 U.S.C. Section 151,
et seg., asamended, or under any collective bar gaining agreement; or

(5) A successor that after a merger or acquisition continued in the business of
mining asbestos, in thebusinessof selling or distributing asbestosfibers, or inthebusiness
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of manufacturing, distributing, removing, or installing asbestos-containing productsthat
were the same or substantially the same as those products previousy manufactured,
distributed, removed, or installed by thetransferor.

537.929. 1. Except asfurther limited in subsection 2 of thissection, the cumulative
successor asbestos-related liabilities of a corporation arelimited to the fair market value
of the total gross assets of the transferor determined as of the time of the merger or
consolidation. The corporation does not have the responsibility for successor asbestos-
related liabilitiesin excess of thislimitation.

2. If the transferor had assumed or incurred asbestos-related or liabilities in
connection with a prior merger or consolidation with a prior transferor, then the fair
market value of the total assets of the prior transferor determined as of the time of the
earlier mer ger or consolidation shall besubstituted for thelimitation set forth in subsection
1 of this section for purposes of determining the limitation of liability of a corporation.

537.932. 1. A corporation may establish thefair market value of total grossassets
for the purpose of the limitations under section 537.929 through any method reasonable
under the circumstances, including:

(1) By referenceto the going concern value of the assets or to the purchase price
attributableto or paid for the assetsin an arms-length transaction; or

(2) In the absence of other readily available information from which the fair
market value can be determined, by reference to the value of the assets recorded on a
balance sheet.

2. Total grossassetsinclude intangible assets.

3. Total grossassetsincludethe aggregate coverage under any applicableliability
insurancethat wasissued to thetransferor whose assets are being valued for pur poses of
thissection, which insurancehasbeen collected or iscollectibleto cover successor asbestos-
related liabilities except compensation for liabilities arising from workers exposure to
asbestos solely during the cour se of their employment by thetransferor. A settlement of
adisputeconcerningtheinsurancecoverageentered into by atransfer or or successor with
theinsurersof thetransferor beforethe effective date of sections 537.920 to 537.938 shall
be deter minative of the aggr egate cover age of theliability insuranceto beincluded in the
calculation of thetransferor'stotal gross assets.

537.935. 1. Except asprovided in subsections2to 4 of thissection, thefair market
valueof total grossassetsat thetimeof themerger or consolidation shall increaseannually
at arate equal to the sum of:

(1) Theprimerateaslisted in thefirst edition of theWall Street Journal published
for each calendar year since the merger, unless the prime rate is not published in that



H.B. 261 4

6
7
8
9
10
11
12
13
14
15
16

17
18

0O ~NO O WN

edition of theWall Street Journal, in which caseany reasonabledeter mination of theprime
rate on thefirst day of the year may be used; and

(2) One percent.

2. Theratefound in subsection 1 of this section shall not be compounded.

3. Theadjustment of the fair market value of total gross assets shall continue as
provided in subsection 1 of this section until the date the adjusted value isfirst exceeded
by thecumulativeamountsof successor asbestos-related liabilitiespaid or committed tobe
paid by or on behalf of the corporation or apredecessor or by or on behalf of atransferor
after thetimeof themerger or consolidation for which thefair market value of total gross
assetsisdetermined.

4. No adjustment of the fair market value of total gross assets shall be applied to
any liability insurance otherwise included in the definition of total gross assets by
subsection 3 of section 537.932.

537.938. 1. The courts of this state shall apply to the fullest extent permissible
under the United States Constitution, thisstate' ssubstantivelaw, including thelimitation
under sections 537.920 to 537.938, to the issue of successor asbestos-related liabilities.
Sections537.920t0537.938 shall beconstrued liberally toaccomplishitsremedial purpose.

2. Sections537.920t0 537.938 shall apply to all asbestosclaimsfiled on or after the
effective date of sections 537.920 to 537.938. Sections 537.920 to 537.938 shall also apply
to any pending asbestos claimsin which trial has not commenced as the effective date of
sections 537.920 to 537.938.
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