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FIRST REGULAR SESSION

HOUSE BILL NO. 781

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES BIVINS (Sponsor), SATER,
McGHEE AND MOORE (Co-sponsors).

Read 1st time February 7, 2007 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
1812L.011

AN ACT

To repeal section 260.470, RSMo, and to enact in lieu thereof fifteen new sections relating to
environmental covenants.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 260.470, RSMo, isrepeal ed and fifteen new sectionsenactedin lieu
thereof, to be known as sections 260.470, 260.1000, 260.1003, 260.1006, 260.1009, 260.1012,
260.1015, 260.1018, 260.1021, 260.1024, 260.1027, 260.1030, 260.1033, 260.1036, and
260.1039, to read asfollows:

260.470. 1. When the director places a site on the registry as provided in section
260.440, and after the resolution of any appeal under section 260.455, he shall file with the
county recorder of deedsthe period during which the site was used as a hazardous waste disposal
area. When the director finds that a site on the registry has been properly closed under
subdivision (5) of subsection 3 of section 260.445 with no evidence of potential adverseimpact,
he shall file this finding with the county recorder of deeds. The county recorder of deeds shall
file thisinformation so that any purchaser will be given notice that the site has been placed on,
or removed from, the registry.

2. Any owner of aregistry sitemay petition thedepartment toremovethesitefrom
theregistry provided that:

(1) Corrective actions have addressed the contamination at the site in accordance
with a department-approved risk-based corrective action plan;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(2) The department has issued a letter indicating that no further actions are
required to address current risk from contaminantsfor the site; and

(3) An environmental covenant for the property that meets the requirements of
sections 260.1000 to 260.1039 has been filed with the county recorder of deeds.

3. Thedepartment shall approve such arequest unlessthedepartment deter mines
that removal from the registry would result in significant current or futurerisk of harm
tohuman health, publicwelfare, or theenvironment. In makingsuch adetermination, the
department shall provide a written justification that consider s the amount, toxicity, and
persistence of any contaminants left in place and the stability of current site conditions.
Any denial under this subsection may be appealed to the commission in the manner
provided in section 260.460.

260.1000. Sections 260.1000 to 260.1039 shall be cited as the "Missouri
Environmental Covenants Act".

260.1003. Asused in sections260.1000t0 260.1039, thefollowing ter msshall mean:

(1) "Activity and uselimitations', restrictions or obligationswith respect to real
property created under sections 260.1000 to 260.1039;

(2) " Department” ,theMissouri department of natural resour cesor any other state
or federal department that determines or approves the environmental response project
under which the environmental covenant is created;

(3) "Common interest community", a condominium, cooperative, or other real
property with respect to which a person, by virtue of the person's owner ship of a par cel
of real property, isobligated to pay property taxes, insurance premiums, maintenance, or
improvement of other real property described in a recorded covenant that creates the
common interest community;

(4) "Environmental covenant", a servitude arising under an environmental
response project that imposes activity and use limitations;

(5) "Environmental response project”, a plan or work performed for
environmental remediation of real property and conducted:

(8) Under afederal or state program gover ning environmental remediation of real
property, including but not limited to the Missouri hazar dous waste management law as
specified in this chapter;

(b) Incident to closure of a solid or hazardous waste management unit, if the
closureisconducted with approval of the department; or

(c) Under astatevoluntary cleanup program authorized intheMissouri hazardous
waste management law as specified in this chapter;
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(6) "Holder", the grantee of an environmental covenant as specified in section
260.1006;

(7) " Person", an individual, cor poration, businesstrust, estate, trust, partnership,
limited liability company, association, joint venture, public corporation, government,
governmental subdivision, department, or instrumentality, or any other legal or
commercial entity;

(8) "Record", information that isinscribed on atangible medium or that isstored
in an electronic or other medium and isretrievablein perceivable form;

(9) " State", a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Idands, or any territory or insular possession subject to the
jurisdiction of the United States.

260.1006. 1. Any person, including a person that owns an interest in the real
property, the department, or a municipality or other unit of local gover nment, may be a
holder. An environmental covenant may identify more than one holder. Theinterest of
aholder isan interest in real property.

2. Therights of a department under sections 260.1000 to 260.1039 or under an
environmental covenant, other than aright asaholder, isnot an interest in real property.

3. A department is bound by any obligation it assumes in an environmental
covenant, but a department does not assume obligations merely by signing an
environmental covenant. Any other per son that signsan environmental covenant isbound
by the obligations the per son assumesin the covenant, but signing the covenant does not
changeabligations, rights, or protectionsgranted or imposed under law other than sections
260.1000 to 260.1039 except as provided in the covenant.

4. Thefollowingrulesapply tointerestsinreal property in existenceat thetimean
environmental covenant iscreated or amended:

(1) An interest that has priority under other law is not affected by an
environmental covenant unlesstheper son that ownstheinter est subordinatesthat inter est
to the covenant;

(2) Sections260.1000t0 260.1039 do not requireaperson that ownsaprior interest
to subordinate that interest to an environmental covenant or to agreeto be bound by the
covenant;

(3) A subordination agreement may be contained in an environmental covenant
covering real property or in a separate record. If the environmental covenant covers
commonly owned property in acommon interest community, therecord may be signed by
any person authorized by the governing board of the owners association;
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(4) An agreement by a person to subordinatea prior interest to an environmental
covenant affects the priority of that person'sinterest but shall not by itself impose any
affirmative obligation on the person with respect to the environmental covenant.

260.1009. 1. An environmental covenant shall:

(1) Statethat theinstrument isan environmental covenant executed under sections
260.1000 to 260.1039;

(2) Contain a legally sufficient description of the real property subject to the
covenant;

(3) Describethe activity and use limitations on thereal property;

(4) ldentify every holder;

(5) Be signed by the department, every holder, and unless waived by the
department, every owner of thefeessmpleof thereal property subject tothe covenant; and

(6) Identify the name and location of any administrative record for the
environmental response project reflected in the environmental covenant.

2. In addition to the information required by subsection 1 of this section, an
environmental covenant may contain other information, restrictions, and requirements
agreed to by the per sonswho signed it, including any:

(1) Requirements for notice following transfer of a specified interest in, or
concer ning proposed changesin useof, applicationsfor building permitsfor, or proposals
for any sitework affecting the contamination on, the property subject to the covenant;

(2) Requirementsfor periodicreportingdescribing compliancewith the covenant;

(3) Rightsof accesstothe property granted in connection with implementation or
enfor cement of the covenant;

(4) A brief narrative description of the contamination and remedy, including the
contaminants of concern, the pathways of exposure, limits on exposure, and the location
and extent of the contamination;

(5) Limitation on amendment or termination of the covenant in addition to those
contained in sections 260.1024 and 260.1027; and

(6) Rightsof theholder in addition toitsright to enfor cethecovenant under section
260.1030.

3. In addition to other conditionsfor its approval of an environmental covenant,
thedepartment may requirethose per sons specified by thedepartment who haveinter ests
in thereal property to sign the covenant.

260.1012. 1. An environmental covenant that complieswith sections 260.1000 to
260.1039 runswith the land.
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2. An environmental covenant that is otherwise effective is valid and enfor ceable
even if:

(1) Itisnot appurtenant to an interest in real property;

(2) 1t can be or has been assigned to a person other than the original holder;

(3) Itisnot of acharacter that has been recognized traditionally at common law;

(4) 1t imposes a negative burden;

(5) It imposes an affirmative obligation on a person having an interest in thereal
property or on the holder;

(6) Thebenefit or burden does not touch or concern real property;

(7) Thereisno privity of estate or contract;

(8) Theholder dies, ceasesto exist, resigns, or isreplaced; or

(9) Theowner of an interest subject tothe environmental covenant and the holder
arethe same person.

3. An instrument that creates restrictions or obligations with respect to real
property that would qualify as activity and use limitations except for the fact that the
instrument was recor ded befor e the effective date of sections 260.1000 to 260.1039 is not
invalid or unenforceable because of any of the limitations on enforcement of interests
described in subsection 2 of this section or because it was identified as an easement,
servitude, deed restriction, or other interest. Sections260.1000to 260.1039 shall not apply
in any other respect to such an instrument.

4. Sections 260.1000 to 260.1039 shall not invalidate or render unenfor ceable any
interest, whether designated as an environmental covenant or other interest, that is
otherwise enfor ceable under the laws of this state.

260.1015. Sections 260.1000 to 260.1039 shall not authorize a use of real property
that is otherwise prohibited by zoning, by law other than sections 260.1000 to 260.1039
regulating use of real property, or by a recorded instrument that has priority over the
environmental covenant. An environmental covenant may prohibit or restrict usesof real
property which are authorized by zoning or by laws other than sections 260.1000 to
260.1039.

260.1018. 1. A copy of an environmental covenant shall beprovided by the per sons
and in the manner required by the department to:

(1) Each person that signed the covenant;

(2) Each person holding a recorded interest in the real property subject to the
covenant;

(3) Each person in possession of the real property subject to the covenant;
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(4) Each municipality or other unit of local government in which real property
subject to the covenant islocated; and

(5) Any other person the department requires.

2. Thevalidity of a covenant is not affected by failure to provide a copy of the
covenant asrequired under this section.

260.1021. 1. Anenvironmental covenant and any amendment or ter mination of the
covenant shall berecorded in every county or city not within acounty in which any portion
of thereal property subject tothe covenant islocated. For purposesof indexing, a holder
shall betreated asa grantee.

2. Except asotherwise provided in section 260.1024, an environmental covenant is
subject to the laws of this state governing recording and priority of interests in real
property.

260.1024. 1. An environmental covenant is perpetual unlessit is:

(1) By itsterms, limited to a specific duration or terminated by the occurrence of
a specific event;

(2) Terminated by consent under section 260.1027;

(3) Terminated by subsection 2 of this section;

(49) Terminated by foreclosure of an interest that has priority over the
environmental covenant; or

(5) Terminated or modified in an eminent domain proceeding, but only if:

(a) Thedepartment that signed the covenant isa party to the proceeding;

(b) All personsidentified in section 260.1027 ar egiven notice of thependency of the
proceeding; and

() Thecourt determines, after hearing, that the termination or modification will
not adver sely affect human health, public welfare, or the environment.

2. If thedepartment that signed an environmental covenant has determined that
theintended benefitsof the covenant can nolonger berealized, acourt, under thedoctrine
of changed circumstances, in an action in which all per sonsidentified in section 260.1027
have been given notice, may terminate the covenant or reduce its burden on the real
property subject to the covenant. The department’'s determination or itsfailureto make
a determination upon request is subject to review under chapter 536, RSMo.

3. Except as otherwise provided in subsections 1 and 2 of this section, an
environmental covenant may not be extinguished, limited, or impaired through issuance
of atax deed, foreclosureof atax lien, or application of the doctrine of adver se possession,
prescription, abandonment, waiver, lack of enfor cement, or acquiescence, or any similar
doctrine.
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4. An environmental covenant may not beextinguished, limited, or impaired by the
application of chapter 442, RSMo, or chapter 444, RSMo.

260.1027. 1. Anenvironmental covenant may beamended or ter minated by consent
only if theamendment or termination issigned by:

(1) Thedepartment;

(2) Unlessthisrequirement iswaived by the department, the current owner of the
fee simple of thereal property subject to the covenant;

(3) Each person that originally signed the covenant, unlessthe person waived in a
signed record the right to consent or a court finds that the person no longer exists or
cannot belocated or identified with the exer cise of reasonable diligence; and

(4) Theholder, except as otherwise provided in subsection 4 of this section.

2. If an interest in real property is subject to an environmental covenant, the
interest isnot affected by an amendment of the covenant unlessthe current owner of the
interest consentsto the amendment or haswaived in a signed record the right to consent
to amendments.

3. Except for an assignment undertaken under a governmental reorganization,
assignment of an environmental covenant to a new holder isan amendment.

4. Except asotherwise provided in an environmental covenant:

(1) A holder may not assign itsinterest without consent of the other parties;

(2) A holder may be removed and replaced by agreement of the other parties
specified in subsection 1 of this section.

5. A court of competent jurisdiction may fill a vacancy in the position of holder.

260.1030. 1. A civil action for injunctive or other equitablerelief for violation of
an environmental covenant may be maintained by:

(1) A party tothe covenant;

(2) Thedepartment;

(3) Any person to whom the covenant expressy grants power to enforce;

(4) A personwhoseinterestinthereal property or whosecollateral or liability may
be affected by the alleged violation of the covenant; or

(5) A municipality or other unit of local government in which the real property
subject to the covenant is located.

2. Sections 260.1000 to 260.1039 do not limit the regulatory authority of the
department under law other than sections 260.1000 to 260.1039 with respect to an
environmental response project.

3. A person is not responsible for or subject to liability for environmental
remediation solely becauseit hastheright to enforce an environmental covenant.
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260.1033. 1. The department shall establish an activity and use limitation
information system and ensure that it is maintained, that provides readily accessible
information on siteswith known contamination, and recor dsthecr eation, amendment, and
termination of covenants. The activity and use limitation information system shall
distinguish clearly between three categories of sites contaminated with hazardous
substance contamination:

(1) Siteswherenoinvestigation or remedial action has been performed, or where
remedial actionsarein progress but are not complete;

(2) Siteswhereremedial action has been taken to address known risks to human
health, public welfare, and the environment and the siteis suitable for certain land uses
and the department hasissued a letter indicating that the siteis suitable for certain land
uses and that further investigation and remedial action isnot required;

(3) Siteswherepreviousconcer nsabout contamination should nolonger beanissue
because of removal of waste and contamination or investigation resultsthat demonstrate
that contamination isnow below levels considered suitable for unrestricted use.

2. After an environmental covenant or an amendment or ter mination of a covenant
isfiled in theinformation system established under subsection 1 of this section, a notice of
the covenant, amendment, or termination that complieswith this section may berecor ded
intheland recordsin lieu of recordingtheentirecovenant. Any such notice shall contain:

(1) A legally sufficient description and any available street address of the real
property subject to the covenant;

(2) The name and address of the owner of the fee smple interest in the real
property, the department, and the holder if other than the department;

(3) A statement that the covenant, amendment, or termination is availablein an
information system at thedepar tment, which disclosesthemethod of any electr onic access,
and

(4) A statement that the notice is notification of an environmental covenant
executed under sections 260.1000 to 260.1039.

3. A statement in substantially the following form, executed with the same
formalitiesasadeed in thisstate, satisfiestherequirementsof subsection 2 of thissection:

"1. This notice is filed in the land records of the ......... (political
subdivision) of .......... (insert nameof jurisdiction in which thereal property
islocated) under Sections 260.1000 to 260.1039, RSMo.

2. Thisnoticeand thecovenant, amendment or termination towhich
it refers may impose significant obligations with respect to the property
described below.
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3. Alegal description of the property isattached as Exhibit A tothis
notice. The address of the property that is subject to the environmental
covenant is........ (insert address of property) (not available).

4. The name and address of the owner of the fee smpleinterest in
the real property on the date of this notice is .............. (insert name of
current owner of theproperty and theowner'scurrent addressasshown on
the tax records of thejurisdiction in which the property islocated).

5. The environmental covenant, amendment or termination was
signed by .......... (insert name and addr ess of the department).

6. The environmental covenant, amendment, or termination was
filed in theinformation systemon .......... (insert date of filing).

7. Thefull text of the covenant, amendment or termination and any
other information required by the department is on file and available for
inspection and copying in the information system maintained for that
purpose by thedepartment at ........... (insert address and room of building
in which theinformation systemismaintained). Thecovenant, amendment
or termination may befound electronically at .......... (insert Internet address
for covenant)."

260.1036. Sections 260.1000 to 260.1039 shall not apply to aboveground or

2 underground storage tanks as defined in section 319.100, RSMo.

o b~ wWDN

260.1039. As authorized in 15 U.S.C. 7002, as amended, sections 260.1000 to
260.1039 modifies, limits, or supersedes the federal Electronic Signaturesin Global and
National Commerce Act, 15 U.S.C. Section 7001, et seq., but do not modify, limit, or
supersede 15 U.S.C. Section 7001(a), or authorize electronic delivery of any of the notices
described in 15 U.S.C. Section 7003(b).
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