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FIRST REGULAR SESSION

HOUSE BILL NO. 1021

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE STEVENSON.
Read 1st time March 1, 2007 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
2537L.011

AN ACT

To amend chapter 490, RSMo, by adding thereto one new section relating to the reliability of
expert witness testimony.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 490, RSMo, is amended by adding thereto one new section, to be
known as section 490.066, to read as follows:

490.066. 1. This act may be known and cited as the " Reliability in Expert
Testimony Standards Act" .

2. If awitnessisnot testifying as an expert, the witness' testimony in the form of
opinionsor inferencesislimited to those opinions or inferenceswhich are:

(1) Rationally based on the perception of the witness;

(2) Helpful toaclear under standing of thewitness' testimony or thedeter mination
of afact in issue; and

(3) Not based on scientific, technical, or other specialized knowledge within the
scope of subsection 3 of this section.

3. If scientific, technical, or other specialized knowledgewill assist thetrier of fact
tounderstand theevidenceor to determineafact in issue, awitnessqualified asan expert
by knowledge, skill, experience, training, or education may testify thereto in the form of
an opinion or otherwise, if:

(1) Thetestimony isbased upon sufficient facts or data;

(2) Thetestimony isthe product of reliable principles and methods; and

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(3) Thewitnesshasapplied the principlesand methodsreliably to the facts of the
case.

4. Thefactsor datain the particular case upon which an expert bases an opinion
or inference may be those perceived by or made known to the expert at or before the

hearing. If of atypereasonably relied upon by expertsin the particular field in forming
opinions or inferences upon the subject, the facts or data need not be admissible in
evidence in order for the opinion or inference to be admitted. Facts or data that are
otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion
or inference unlessthe court determinesthat their probativevaluein assisting thejury to
evaluate the expert'stestimony substantially outweighstheir preudicial effect.

5. A witness qualified as an expert by knowledge, skill, experience, training, or
education may only offer expert testimony with respect to a particular field in which the
expertisqualified. An expert witnessmay receiveareasonableand customary feefor the
rendering of professional services, provided that the testimony of an expert witness shall
not beadmitted if any such compensation iscontingent on the outcomeof any claim or case
with respect to which thetestimony is being offer ed.

6. If thewitnessistestifying as an expert, then upon motion of a party, the court
shall hold apre-trial hearing to determine whether thewitness qualifiesasan expert and
whether the expert's testimony satisfies the requirements of subsections 3 to 5 of this
section. The court shall allow sufficient time for a hearing and shall rule on the
gualifications of the witness to testify as an expert and whether or not the testimony
satisfies the requirements of subsections 3 to 5 of this section. Such hearing and ruling
shall be completed no later than the final pretrial hearing. Thetrial court'sruling shall
set forth the findings of fact and conclusions of law upon which the order to admit or
exclude expert evidenceisbased.

7. (1) Whether or not any party electsto request a pretrial hearing as described
in subsection 6 of thissection, all parties shall discloseto other partiestheidentity of any
person who may be used at trial to present expert evidence.

(2) Except asotherwise stipulated or directed by the court, this disclosure shall,
with respect toawitnesswhoisretained or specially employed to provideexpert testimony
in the case or whose duties as an employee of the party regularly involve giving expert
testimony, be accompanied by awritten report prepared and signed by thewitness. The
report shall contain a complete statement of all opinionsto beexpressed and thebasisand
reasonstherefor; the data or other information consider ed by the witnessin forming the
opinions; any exhibits to be used as a summary of or support for the opinions, the
qualifications of the witness, including a list of all publications authored by the witness
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within the preceding ten years; the compensation to be paid for the study and testimony;
and alisting of any other casesin which thewitness hastestified asan expert at trial or by
deposition within the preceding four years.

(3) Thesedisclosuresshall bemadeat thetimesand in thesequencedirected by the
court. Inthe absence of other directionsfrom the court or stipulation by the parties, the
disclosures shall be made at least ninety days beforethetrial or the date the caseisto be
ready for trial or, if the evidenceisintended solely to contradict or rebut evidence on the
same subject matter identified by another party under subdivision (2) of this subsection,
within thirty days after the disclosure made by the other party.

(4) A party may depose any person who has been identified as an expert whose
opinions may be presented at trial. If a report from the expert is required under
subdivision (2) of this subsection, the deposition shall not be conducted until after the
report isprovided.

8. Ininterpreting and applying thissection, the courtsof thisstate shall follow the
opinions of the Supreme Court of the United States in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993), General Electric Co. v. Joiner, 522 U.S. 136
(1997), KumhoTireCo. Ltd. v. Carmichael, 526 U.S. 137 (1999), Weisgram v. M ar ley, 528
U.S. 440 (2000), and their progeny; mor eover, thecourtsof thisstatemay draw from other
precedentsbindingin thefederal courtsof thisstateapplyingthe standar dsannounced by
the Supreme Court of the United Statesin the aforementioned cases.

9. Interlocutory appeal of aruling on theadmissibility of expert evidence shall be
available at the discretion of the appellate court. In deciding whether to grant the
interlocutory appeal, the court shall consider whether:

(1) Therulinginvolved any challenge to the constitutionality of this section;

(2) Theruling will help prove or disprove criminal liability; or

(3) Theruling will help establish civil liability at or above seventy-five thousand
dollars, wher e the testimony could be outcome-deter minative for establishing liability or
determining damages. Neither a party's failure to seek interlocutory appeal nor an
appellate court's decision to deny a motion for interlocutory appeal shall waivea party's
right to appeal aruling on theadmissibility of expert evidence after an entry of judgment
in the case.

10. Asthe proper construction of the expert evidence admissibility framework
prescribed by this section isa question of law, the courts of appeals shall apply a de novo
standard of review in determining whether thetrial court fully applied the proper legal
standard in considering the admissibility of expert evidence. Asthe application of this
section to determine the admissibility of expert testimony isa question of fact, the courts
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of appeals shall apply an abuse of discretion standard in determining whether the trial
court properly admitted or excluded particular expert evidence.

11. The provisions of this section are severable. If any portion of this section is
declared unconstitutional or the application of any part of this section to any person or
circumstanceisheld invalid, theremaining portionsof thissection and their applicability
to any person or circumstance shall remain valid and enfor ceable.

12. Thissection shall apply to all actions commenced on or after August 28, 2007,
and to all pending actionsin which thetrial has not been scheduled or in which trial has
been scheduled in excess of ninety days after August 28, 2007.
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