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SECOND REGULAR SESSION

HOUSE BILL NO. 1361

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES DONNELLY (Sponsor), BAKER (25), LAMPE, KOMO,
SPRENG, YAEGER, ROORDA, LOW (39), PAGE, ZWEIFEL, STORCH, WILDBERGER, McCLANAHAN,
MOORE, HUGHES AND CURLS (Co-sponsors).

Pre-filed December 5, 2007 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
3281L.01l

AN ACT

To amend chapter 650, RSMo, by adding thereto eleven new sections relating to product saf ety
for children, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 650, RSMo, is amended by adding thereto eleven new sections, to
beknown as sections 650.600, 650.602, 650.604, 650.606, 650.608, 650.610, 650.612, 650.614,
650.616, 650.618, and 650.620, to read as follows:

650.600. Sections 650.600 to 650.620 shall be known and may be cited as the
" Children's Product Safety Act" .

650.602. Asused in sections 650.600 to 650.620, the following wor ds shall mean:

(2) "Children'sproduct":

(&) A product,includingbut not limited to, afull-sizecrib, nonfull-sizecrib, toddler
bed, bed, car seat, chair, high chair, booster chair, hook-on chair, bath seat, gate or other
enclosure for confining a child, play yard, stationary activity center, carrier, stroller,
walker, swing, or toy or play equipment, that meetsthefollowing criteria:

a. Theproduct isdesigned or intended for the care of, or use by, any child under
the age of nine; and

b. Theproductisdesigned or intended to comeinto contact with thechild whilethe
product is used;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(b) Notwithstandingany other provision of thissection, aproductisnot achildren's
product for purposes of sections 650.600 to 650.602 if:

a. It may be used by or for the care of a child under the age of nine, but it is
designed or intended for use by the general population or segments of the general
population and not solely or primarily for use by or the care of a child; or

b. It isamedication, drug, or food or isintended to be ingested,;

(2) "Commercial dealer”, any person who deals in children's products or who
otherwise by one's occupation holds oneself out as having knowledge or skill peculiar to
children'sproducts, or any per son whoisin thebusinessof remanufacturing, retrofitting,
selling, leasing, subletting, or otherwise placing in the stream of commerce children's
products;

(3) "Crib", abed or containment designed to accommodate an infant;

(4) " Distributor", any person, other than a manufacturer or retailer, who sells or
resells or otherwise placesinto the stream of commerce a children's product;

(5) " End consumer" , aperson who purchasesachildren’'sproduct for any purpose
other than resale;

(6) "First seller”, any retailer selling a children's product that has not been used
or has not previously been owned. A first seller does not include an entity such as a
second-hand or resale store;

(7) "Full-sizecrib" , any full-sizecrib asdefined in Section 1508.3 of Title 16 of the
Code of Federal Regulationsregarding therequirementsfor full-size cribs;

(8) "Importer", any person who bringsintothiscountry and placesintothestream
of commerce a children's product;

(9) "Infant", any person lessthan thirty-fiveinchestall and lessthan threeyears
of age;

(10) "Manufacturer", any person who makesany part of a children'sproduct, as
defined under this section, that isplaced into the stream of commer ce;

(11) " Nonfull-sizecrib", anonfull-sizecrib asdefined in Section 1509.2 of Title 16
of the Code of Federal Regulationsregarding the requirementsfor nonfull-size cribs;

(12) " Person", a natural person, firm, corporation, limited liability company, or
association, or an employee or agent of a natural person or an entity included in this
definition;

(13) " Retailer", any person other than a manufacturer, distributor, or wholesaler
who sells, leases, or sublets children's products;

(14) "Wholesaler" , any person, other than amanufacturer or retailer, who sellsor
resellsor otherwise placesinto the stream of commer ce a children's product.
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650.604. 1. On and after August 28, 2008, no commer cial dealer, manufacturer,
importer, distributor, wholesaler, or retailer may manufacture, remanufacture, retrofit,
distribute, sell at wholesaleor retail, contract to sell or resell, lease, or sublet, or otherwise
place in the stream of commerce a children's product that isunsafe.

2. A children'sproduct isdeemed to be unsafe for purposes of sections 650.600 to
650.620 only if it meets any of the following criteria:

(1) It doesnot conform to all applicablefederal lawsand regulations setting forth
standardsfor thechildren's product;

(2) 1t hasbeen recalled for any reason by or in cooper ation with an agency of the
federal government or the product's manufacturer, wholesaler, distributor, or importer
and therecall hasnot been rescinded; or

(3) Anagency of thefederal government or theproduct'smanufacturer, wholesaler,
distributor, or importer has issued a warning that a specific product's intended use
constitutes a safety hazard and the warning has not been rescinded.

3. Theattorney general shall:

(1) Maintain and updateacomprehensivelist of children'sproductsthat havebeen
identified as meeting any of the criteria set forth in subsection 2 of this section;

(2) Update the comprehensive list within twenty-four hours after a children's
product has been identified as meeting any of thecriteria set forth in subsection 2 of this
section;

(3) Makethecomprehensivelist availabletothepublicat no cost and post it on the
Internet. Thelnternet posting shall providealink towww.recalls.gov or itssuccessor and
shall otherwisemakeavailablealink tothespecificrecall noticeor warningconcerningthe
children's product that has been recalled or for which a warning has been issued. The
attorney general shall review and updatetheselinkson aregular basis,

(4) Include information regarding the comprehensive list of unsafe children's
products maintained under thissection in regular publications or mailings such asthose
sent to personsincluding, but not limited to:

(a) Pediatricians,

(b) Special Supplemental Nutrition Program for Women, Infants, and Children
clinics; and

(c) Local health departments.

4. A cribispresumed to beunsafefor purposesof sections 650.600 to 650.620 if it
does not conform to the standards endorsed or established by the Consumer Product
Safety Commission, includingbut not limited to Title 16 of the Codeof Feder al Regulations
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and the standards endorsed or established by the American Society for Testing and
Materials (ASTM), asfollows:

(1) Part 1508 of Title 16 of the Code of Federal Regulations and any regulations
adopted to amend or supplement the regulations;

(2) Part 1509 of Title 16 of the Code of Federal Regulations and any regulations
adopted to amend or supplement the regulations;

(3) Part 1303 of Title 16 of the Code of Federal Regulations and any regulations
adopted to amend or supplement the regulations;

(4) Thefollowing standards and specificationsof ASTM for corner posts of baby
cribsand structural integrity of baby cribs:

(@) ASTM Standard F966 (corner post standard);

(b) ASTM Standard F1169 (structural integrity of full-size baby cribs);

(c) ASTM Standard F406 (nonfull-size cribs).

The attorney general shall maketherequirementsset forth in thissubsection availableto
the public.

5. An unsafechildren'sproduct, as determined under subsection 2 of this section,
may be retrofitted if the retrofit has been approved by the agency of the federal
government issuing the recall or warning or the agency responsible for approving the
retrofit isdifferent from the agency issuing therecall or warning. A retrofitted children's
product may be sold if it isaccompanied at the time of sale by a noticedeclaring that it is
safeto usefor achild under the age of nine. The notice shall include:

(1) A description of theoriginal problem which madetherecalled product unsafe;

(2) A description of the retrofit which explains how the original problem was
eliminated and declaring that it isnow safeto usefor a child under the age of nine; and

(3) The name and address of the commercial dealer, manufacturer, importer,
distributor, or wholesaler whoaccomplished theretrofit certifyingthat thework wasdone
alongwith thenameand model number of theproduct retrofitted. Thecommercial dealer,
manufacturer, importer, distributor, or wholesaler isresponsible for ensuring that the
notice is present with theretrofitted product at the time of sale.

6. A retrofit isexempt from sections 650.600 to 650.620 if:

(1) Theretrofitisfor achildren’'sproduct that requiresassembly by theconsumer,
the approved retrofit is provided with the product by the commercial dealer,
manufacturer, importer, distributor, or wholesaler, and theretrofit isaccompanied at the
time of sale by instructions explaining how to apply theretrofit; or
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(2) Thesdler of apreviously unsold product accomplishestherepair, approved or
recommended by an agency of the federal government, prior to sale.

650.606. 1. If a manufacturer, importer, wholesaler, or distributor of children's
products has placed into the stream of commerce in this state a children's product for
which arecall or warning has subsequently been issued by such entitiesor by an agency
of the federal government, then the manufacturer, importer, wholesaler, or distributor
shall initiate the following steps within twenty-four hours after issuing or receiving the
recall or warning:

(1) Contact all of itscommercial customers, other than end consumers, to whom it
sold, leased, sublet, or transferred that particular children's product in this state. This
contact shall includeprovidingtherecall noticeor war ningand shall bemadetotheper son
designated by theretailer for that product;

(2) If themanufacturer,importer, wholesaler, or distributor maintainsaweb site,
the entity shall place on the home page, or thefirst entry point, of its web site a link to
recall or warning information that containsthe specific recall notice or warning that was
issued for the product in question. Therecall or warning information shall include a
description of the product, the reason for therecall or warning, a picture of the product,
and instructions on how to participate in therecall or warning. The information shall
include only the product recall information and shall not include sales or marketing
information on that product or any other product, excludingreturn and exchangepolicies.
Therecall or warninginformation shall allow personsto participatein therecall through
the web site of the manufacturer, importer, wholesaler, or distributor;

(3) If the manufacturer, importer, wholesaler, or distributor sold directly to a
noncommer cial consumer, and theconsumer provided either ashipping addressor e-mail
address at the time of sale, then the manufacturer, importer, wholesaler, or distributor
shall send a notice of the recall or warning to the consumer at either address provided.
Thenotice shall includeadescription of the product, thereason for therecall or warning,
and instructionson how to participate in therecall or warning. The notice shall include
only the product recall information and shall not include sales or marketing information
on that product or any other product, excluding return and exchange policies.

2. If aretailer receivesnoticeof arecall or warning regarding a children’'sproduct
fromamanufacturer,importer, wholesaler, or distributor, or, inthecaseof aninvoluntary
recall from afederal agency, and if theretailer at any time offered the product for salein
this state, then theretailer shall do the following:

(1) Within three business days after receiving the recall or warning from the
manufacturer, importer, wholesaler, or distributor by a person designated by theretailer,
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theretailer shall remove the children's product from the shelves of its storesor program
itsregistersto ensurethat theitem cannot be sold;

(2) If the product was sold through the retailer's web site, then within three
businessdaysafter receipt of therecall or warning by theper son designated by theretailer,
theretailer shall removethe children'sproduct from theweb site or removethe ability of
a consumer to purchase the children's product through the web site;

(3) If an e-mail or shipping addresswasprovided at thetimea children'sproduct,
for which arecall or warningwassubsequently issued, waspur chased on ther etailer'sweb
site, theretailer shall attempt to contact the purchaser at either addressprovided with the
recall or warning information. The recall or warning information shall include a
description of the product, thereason for therecall or warning, and instructions on how
to participate in the recall or warning. Theinformation shall include only the product
recall information and shall not include sales or marketing infor mation on that product
or any other product, excluding return and exchange policies. Theretailer shall comply
with this subdivision within thirty daysafter receiving the notice of therecall or warning
from a manufacturer, importer, wholesaler, or distributor;

(4) Within five business days after receipt of therecall or warning by the person
designated by theretailer from amanufacturer,importer, wholesaler, distributor, or from
afederal agency in thecase of an involuntary recall, theretailer shall post in a prominent
location in each retail storetherecall or warning notice. Thisnotice shall remain posted
for one hundred twenty days;

(5) If thechildren'sproduct for which arecall or warning wasissued was sold on
theretailer'sweb site, theretailer shall within five business days post on the home page,
or thefirst entry point, of itsweb sitealink torecall or warninginformation that contains
the specificrecall noticeor warningthat wasissued for theproduct in question. Therecall
or war ning information shall includeadescription of theproduct, thereason for therecall
or warning, a picture of the product, if one was provided, and instructions on how to
participatein therecall or warning. Theinformation shall includeonly theproduct recall
information and shall not include sales or marketing information on that product or any
other product, excluding return and exchange policies.

3. Within five business days after a recalled children's product is placed on the
attorney general'scomprehensivelist maintained under section 650.604, aretailer whois
not afirst seller shall comply with subsection 2 of this section, except that such aretailer
has five business days to comply with both subdivisions (1) and (2) of subsection 2 of this
section.
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4. A manufacturer, importer, wholesaler, or distributor whoisalsoaretailer shall
comply with both subsections1and 2 of thissection, except that amanufacturer,importer,
wholesaler, or distributor who is also a retailer shall, within twenty-four hours after
issuing or receiving therecall or warning, post on the home page, or thefirst entry point,
of itsweb sitealink torecall or war ninginfor mation that containsthe specificrecall notice
or warning that wasissued for the product in question.

650.608. Thecommercial dealer, manufacturer,importer, distributor, wholesaler,
or retailer shall not befound in violation of section 650.604 if the specific recalled product
sold was not included on the attor ney general'slist on the day before the sale.

650.610. Except as provided in section 650.608, a commercial dealer, importer,
distributor, wholesaler, or retailer who violates sections 650.600 to 650.620 by failing to
exercise reasonable care is subject to a civil penalty in an amount not to exceed five
hundred dollarsfor each day that the violation continues.

650.612. Nothingin sections650.600 to 650.620 shall beinterpreted to allow a unit
of state or local government or any other entity within the state to issuerecalls.

650.614. Nothing in sections 650.600 to 650.620 relieves a commercial dealer,
manufacturer,importer, distributor, wholesaler, or retailer from compliancewith stricter
requirementsthat may beimposed by an agency of the federal government.

650.616. 1. Theattorney general or a prosecuting attor ney in the county in which
aviolation of sections 650.600 to 650.620 occurred, may bring an action in the nameof the
people of the state of Missouri to enfor ce the provisions of sections 650.600 to 650.620.

2. When it appear stotheattor ney gener al that acommer cial dealer, manufacturer,
importer, distributor, wholesaler, or retailer hasengaged in or isengagingin any practice
declared to bein violation of sections 650.600 to 650.620, or the attorney general receives
a written complaint from a consumer of the commission of a practice declared to bein
violation of sections 650.600 to 650.620, or the attorney general believes it to bein the
publicinterest that an investigation should be made to ascertain whether a person in fact
hasengaged in or isengagingin any practicedeclared to bein violation of sections650.600
t0 650.620, the attor ney general may:

(1) Requirethat person to file, on terms that the attorney general prescribes, a
statement or report in writing under oath or otherwise, asto all information the attor ney
general consider s necessary;,

(2) Examineunder oath any person in connection with the conduct of any tradeor
commer ce;

(3) Examineany mer chandiseor samplether eof, record, book, document, account,
or paper the attorney general considers necessary;
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(4) Under an order of the circuit court, impound any record, book, document,
account, paper, or sample of merchandise that is produced in accordance with sections
650.600 to 650.620, and retain it in the attor ney general's possession until the completion
of all proceedingsin connection with which it is produced.

3. Inthe administration of sections 650.600 to 650.620, the attorney general may
accept an assurance of voluntary compliance with respect to any practice deemed to bea
violation of sections 650.600 to 650.620 from any commercial dealer, manufacturer,
importer, distributor, wholesaler, or retailer who has engaged in or is engaging in that
practice. Theassuranceof voluntary complianceshall bein writing and shall befiled with
and subject to the approval of thecircuit court of the county in which the alleged violator
residesor hashisor her principal place of business, or the circuit court of Cole County.
Such assurance of voluntary compliance shall not be consider ed an admission of violation
for any purpose.

4. Whenever the attorney general or a prosecuting attorney hasreason to believe
that any commer cial dealer, manufacturer, importer, distributor, wholesaler, or retailer
hasengaged in or isengagingin any practicein violation of sections650.600 to 650.620 and
that proceedingswould bein thepublicinterest, heor shemay bring an action in thename
of the people of the state of Missouri against that commercial dealer, manufacturer,
importer, distributor, wholesaler, or retailer to restrain by preliminary or permanent
injunction the use of that practice.

650.618. Remedies available under sections 650.600 to 650.620 arein addition to
any other remediesor proceduresunder any other provision of law that may be available
to an aggrieved party.

650.620. Theattorney general shall promulgaterulestoimplement the provisions
of sections 650.600 to 650.620. Any rule or portion of a rule, asthat term is defined in
section 536.010, RSMo, that is created under the authority delegated in this section shall
become effective only if it complieswith and is subject to all of the provisions of chapter
536, RSMo, and, if applicable, section 536.028, RSMo. This section and chapter 536,
RSMo, arenonsever ableand if any of the power svested with the general assembly under
chapter 536, RSMo, toreview, todelay theeffectivedate, or todisapproveand annul arule
are subsequently held unconstitutional, then the grant of rulemaking authority and any
rule proposed or adopted after August 28, 2008, shall beinvalid and void.
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