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SECOND REGULAR SESSION

HOUSE BILL NO. 1344

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE PORTWOOD.
Pre-filed December 3, 2007 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
3332L.01l

AN ACT

To amend chapter 407, RSMo, by adding thereto fourteen new sections relating to purchased
merchandise from secondhand dealers, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 407, RSMo, isamended by adding thereto fourteen new sections, to
be known as sections 407.1700, 407.1702, 407.1704, 407.1706, 407.1708, 407.1710, 407.1712,
407.1714,407.1716,407.1718,407.1720,407.1722, 407.1724, and 407.1726, toread asfol lows:

407.1700. Asused in sections407.1700 to 407.1726, the following wor ds mean:

(1) " Secondhand dealer” , any person engaged in or conducting businessin a shop
for thepurchase, sale, barter, exchange, of antiques, coins, gold, silver, platinum, gemsand
semi-precious stones, watches, power tools, hand tools, computers, electronic equipment,
cameras and camera equipment, including, but not limited to, film, digital and videotape
still and motion picture cameras and camcorders, and associated recor ding and viewing
equipment, electronic gameequipment and gamecartridgesor discs, compact digital disks
(CDs), digital video disks (DVDs), musical instruments and equipment, sporting
equipment, bicycles, and any self-propelled device not required to be licensed by the
Missouri department of revenue, including, but not limited to, every fleamar ket mer chant,
secondhand dealer of the goods described in this section, coin dealer, jeweler, both
wholesale and retail, and every merchant dealing in used bicycles. Theterm engaged in
or conducting business means the purchase, sale, barter, or exchange of any item
mentioned in this subdivision, including the advertising and such business conducted by

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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an established dealer in a permanent location and including any temporary, transient, or
itinerant business;

(2) " Secondhand goods", tangible personal property, other than chosesin action,
securities, or printed evidences of indebtedness, which property is deposited with or
otherwiseactually delivered into the possession of a secondhand dealer in thecour se of his
or her businessin connection with a purchase transaction;

(3) "Shop", the location or premises at which a secondhand dealer regularly
conducts business.

407.1702. 1. At thetimeof making any purchase of tangible per sonal property, the
secondhand dealer shall execute and deliver to the seller areceipt for and describing the
tangible per sonal property purchased and maintain a copy for the dealer's own records.
Thereceipt shall contain the following:

(1) Thename and address of the secondhand dealer or shop;

(2) Thename and address of the seller, the seller's description, and the driver's
licensenumber, military identification number, identification certificatenumber, or other
official number capable of identifying the seller;

(3) Thedateof thetransaction;

(4) An identification and description of the goods, including serial numbers if
reasonably available;

(5) Theamount of cash given tothe seller;

(6) Theamount of the dealer charge; and

(7) A statement signed by the seller to the effect that the seller hastheright to sell
the property.

2. Thesecondhand dealer may berequired, in accordance with local ordinances,
to furnish appropriate law enfor cement authorities with copies of infor mation contained
in subdivisions (1) to (4) of subsection 1 of this section and information contained in
subdivision (2) of subsection 1 of section 407.1704. The secondhand dealer may satisfy
such requirements by transmitting such information electronically to a database in
accor dancewith thissection, except that paper copiesshall bemadeavailablefor an on-site
ingpection upon request of any appropriate law enforcement authority.

3. Asused in thissection, the following terms mean:

(1) " Database", acomputer database established and maintained by athird party
engaged in the business of establishing and maintaining one or mor e databases;

(2) " Permitted user”, personsauthorized by law enforcement per sonnel to access
the database;
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(3) "Reportable data", the information required to be recorded by secondhand
dealersfor secondhand transactions under subdivisions (1) to (4) of subsection 1 of this
section and the infor mation required to berecorded by secondhand dealersfor purchase
transactions under subdivision (2) of subsection 1 of section 407.1704;

(4) " Reporting secondhand dealer” , a secondhand dealer who choosesto transmit
reportable data electronically to the database;

(5) "Search", the accessing of a single database record.

4. The database shall provide appropriate law enforcement officials with the
information contained in subdivisions (1) to (4) of subsection 1 of this section and other
useful information tofacilitatetheinvestigation of alleged property crimeswhileprotecting
theprivacy rightsof secondhand dealersand customerswith regard to their transactions.

5. The database shall contain purchase transaction information recorded by
reporting secondhand dealer sunder thissection and section 407.1704 and shall beupdated
asrequested. Thedatabase shall also contain such security featur esand protectionsasmay
be necessary to ensure that the reportable data maintained in the database can only be
accessed by permitted usersin accordance with the provisions of this section.

6. The third-party's charge for the database shall be based on the number of
permitted users. Law enforcement agencies shall be charged directly for access to the
database, and the charge shall bereasonablein relation to the costs of the third party in
establishing and maintaining the database. No reporting secondhand dealer or customer
of areporting secondhand dealer shall be charged any costsfor thecreation or utilization
of the database.

7. (1) Theinformation in thedatabaseshall only beaccessiblethrough thelnter net
to permitted user swho haveprovided a secur eidentification or accesscodetothedatabase
but shall allow such permitted user sto accessdatabase infor mation from any jurisdiction
transmitting such information to that database. Such permitted users shall provide the
database with an identifier number of a criminal action for which the identity of the
secondhand or purchase transaction customer is needed and a representation that the
information is connected to an inquiry or to the investigation of a complaint or alleged
crimeinvolving goods delivered by that customer in that transaction. The database shall
record, for each sear ch, theidentity of the permitted user, purchasetransaction involved
in the search, and theidentity of any customer accessed through the search. Each search
record shall be made available to other permitted usersregardless of their jurisdiction.
The database shall enable reporting secondhand dealers to transmit to the database
through the Internet reportable data for each secondhand and purchase transaction.
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(2) Any person who gains access to information in the database through fraud or
false pretensesshall beguilty of aclassC felony. Any third party providing servicestolaw
enfor cement agenciesshall providefull disclosur e of owner ship of thecompany, including
officers, trust funds, and other companies to which the officers, trustees, and company
itself maintain an ownership interest, as well asidentifying information of principlesto
facilitate criminal background checks. Any third party which is a publicly traded
company shall be consider ed to have met thisrequirement. Disclosure of owner ship shall
be required before any contract can be signed by law enforcement and shall be made
availablefor publicreview. Thelaw enforcement agency shall determineto which third
party the secondhand dealer shall report.

8. Any secondhand dealer shall meet the following requirements:

(1) Provideall reportabledatato appropriateusersby transmittingit through the
I nternet to the database;

(2) Transmit all reportable data for one businessday to the database prior tothe
end of the following business day;

(3) Make available for on-site inspection to any appropriate law enforcement
official, upon request, paper copiesof any secondhand or pur chasetr ansaction documents.

9. If areporting secondhand dealer or permitted user discoversany error in the
reportable data, notice of such error shall be given to the database, which shall have a
period of thirty days in which to correct the error. Any reporting secondhand dealer
experiencing a computer malfunction preventing the transmission of reportable data or
receipt of sear ch requestsshall beallowed aperiod of at least thirty but nomorethan sixty
daystorepair such malfunction, and during such period such secondhand dealer shall not
be deemed to bein violation of this section if good faith efforts are made to correct the
malfunction. During the periods specified in this subsection, the reporting secondhand
dealer and permitted user shall arrange an alter native method or methods by which the
reportable data shall be made available.

10. Noreporting secondhand dealer shall beobligated toincur any cost, other than
Internet service costs, in preparing, converting, or delivering its reportable data to the
database.

407.1704. 1. A secondhand dealer shall not:

(1) Make any agreement requiring the personal liability of a seller in connection
with a secondhand transaction; or

(2) Purchaseor takeintradeused or secondhand per sonal property unlessarecord
is established that contains:
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(&) The name, address, physical description, and the driver's license number,
military identification number, identification certificate number, or other official number
capable of identifying the sdller;

(b) A complete description of the property, including the serial number if
reasonably available, or other identifying characteristic; and

(c) A signed document from theseller providingthat the seller hastheright to sell
the property.

2. Each secondhand dealer shall keep, consistent with accepted accounting
practices, adequatebooksand recordsrelatingtothedealer' spur chasetransactions, which
shall be preserved for a period of at least two years from the date of the last transaction
recorded therein.

407.1706. 1. Asused in sections407.1706 to 407.1726, the following terms mean:

(1) "Claimant", a person who claims that property in the possession of a
secondhand dealer ismisappropriated from theclaimant and fraudulently pledged or sold
to the secondhand dealer;

(2) "Conveying customer", a person who delivers property into the possession of
a secondhand dealer, either through a saleor trade, which property islater claimed to be
misappropriated;

(3) "Hold order™ ,awritten legal instrument issued to a secondhand dealer by alaw
enfor cement officer commissioned by the law enfor cement agency of the municipality or
county within which the secondhand dealer conducts business ordering the secondhand
dealer to retain physical possession of property purchased by and in the possession of a
secondhand dealer and not to return, sell or otherwise dispose of such property as such
property is believed to be misappropriated goods;

(4) "Law enforcement officer”, the sheriff or sheriff's deputy designated by the
sheriff of thecounty in which thesecondhand dealer'sshop islocated, or when secondhand
dealer'sshop islocated within amunicipality, the police chief or police officer designated
by the police chief of the municipality in which the secondhand dealer's shop islocated;

(5) "Misappropriated”, stolen, embezzled, converted, or otherwise wrongfully
appropriated or pledged against thewill of therightful owner or party holding a perfected
security interest;

(6) " Purchaser", a person who purchases property from a secondhand dealer;

(7) "Seller", a person who sells property to a secondhand dealer.

2. A secondhand dealer shall have no recourse against the seller for payment on a
transaction except the goods themselves, unless the goods are found to have been
misappropriated.
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3. A secondhand dealer shall require of every per son from whom the secondhand
dealer receivessold property proof of identification which includesacurrent addressand,
if applicable, telephone number, and a current picture identification issued by state or
federal government.

4. If any seller failsto providea secondhand dealer with proof of identification, the
secondhand dealer shall hold such property for a period of thirty daysprior to selling or
otherwisetransferringsuch property, provided, theseller hassubmitted asigned statement
that the seller isthe legal owner of the property and stating when or from whom such
property was acquired by the seller.

5. Toobtain possession of tangible personal property held by a secondhand dealer
which aclaimant claimsto bemisappropriated, theclaimant shall providethe secondhand
dealer with awritten demand for thereturn of such property, acopy of apoliceor sheriff's
report wherein claimant reported themisappropriation or theft of said property and which
contains a particularized description of the property or applicable serial number, and a
signed affidavit madeunder oath setting forth they arethetrue owner of the property, the
nameand addr essof theclaimant, adescription of theproperty being claimed, thefact that
such property wastaken from the claimant without the claimant's consent, per mission or
knowledge, the fact that the claimant hasreported the theft to the police, the fact that the
claimant will assist in any prosecution relating to such property, the promise that the
claimant will respond to court processin any criminal prosecution relatingtosaid property
and will testify truthfully asto all factswithin theclaimant'sknowledgeand not claim any
testimonial privilegewith respect to said facts. These documentsshall be presented tothe
secondhand dealer concurrently.

6. Upon being served with a proper demand by a claimant for the return of
property under subsection 5 of this section, the secondhand dealer shall return the
property to the claimant, in the presence of a law enfor cement officer, within seven days
unless the secondhand dealer has good reason to believe that any of the matters set forth
intheclaimant'saffidavit arefalseor if thereisahold order on theproperty under section
407.1726. 1f asecondhand dealer refusesto deliver property to a claimant upon a proper
demand as described in subsection 5 of this section, the claimant may file a petition in a
court of competent jurisdiction seeking the return of said property. The nonprevailing
party shall beresponsiblefor thecostsof said action and theattor ney feesof the prevailing
party. Theprovisions of section 482.305, RSM o, to the contrary notwithstanding, a court
of competent jurisdiction shall include a small claims court, even if the value of the
property named in the petition is greater than three thousand dollars.
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7. If asecondhand dealer returns property to a claimant relying on the ver acity of
theaffidavit described in subsection 5 of thissection, and later lear nsthat theinformation
contained in said affidavit isfalseor that the claimant hasfailed to assist in prosecution or
otherwisetestify truthfully with respect to the facts within the claimant's knowledge, the
secondhand dealer shall have a cause of action against the claimant for the value of the
property. Thenonprevailing party shall beresponsiblefor the cost of said action and the
attorney fees of the prevailing party.

8. Nothing contained in this section shall [imit a secondhand dealer from bringing
the conveying customer into a suit as a third party, nor limit a secondhand dealer from
recovering from a conveying customer repayment of the full amount received from the
secondhand dealer from the sales transaction, including all applicable fees and interest
charged, attorney'sfees and the cost of the action.

407.1708. 1. When thetangible personal property subject to the salestransaction
has been delivered or awarded to a claimant under section 407.1706, and within ten
business days after a written demand for payment and notice is deposited by the
secondhand dealer ascertified or registered mail in the United Statesmail and addr essed
to the conveying customer, the conveying customer failsto repay the secondhand dealer
thefull amount incurred by the secondhand dealer in connection with such property and
theproceduredescribed in section 407.1706, the conveying customer shall havecommitted
the crime of fraudulently selling misappropriated property.

2. Fraudulently selling property isa class B misdemeanor if the amount received
by the conveying customer from the secondhand dealer was less than fifty dollars.
Fraudulently selling property is a class A misdemeanor if the amount received by the
conveying customer from the pawnbroker or secondhand dealer was more than fifty
dollarsand lessthan one hundred fifty dollars. Fraudulently selling property isaclassC
felony if the amount received by the conveying customer from the pawnbroker or
secondhand dealer was one hundred fifty dollarsor more.

407.1710. 1. To obtain from a secondhand dealer the amount of purchase for
tangible personal property which a purchaser claims was misappropriated prior to the
purchase, the purchaser shall file a petition in a court of competent jurisdiction in the
county where the secondhand dealer's shop is located, requesting the return of the
purchase amount, naming the secondhand dealer as a defendant and serving the
secondhand dealer with the petition. The provisions of section 482.305, RSMo, to the
contrary notwithstanding, a court of competent jurisdiction shall include a small claims
court, even if the purchase amount named in the petition is greater than three thousand
dollars. Upon receiving noticethat a petition hasbeen filed by a purchaser for theamount
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of purchase, the purchaser shall hold the purchased property until theright to possession
isresolved by the partiesor by a court of competent jurisdiction, unless such property is
subject to a hold order for law enforcement purposes and a law enfor cement officer has
provided written acknowledgment that the property has been released to the officer.

2. Upon being served notice that a petition has been filed under this section, the
secondhand dealer may return theamount of purchasetothepurchaser prior toadecision
being rendered on the purchaser's petition by the court. The secondhand dealer shall
return the amount of purchase to the purchaser conditioned only upon the purchaser
withdrawing the petition filed with a court of competent jurisdiction seeking the
disposition of such property. The provisons of this section to the contrary
notwithstanding, the secondhand dealer shall not berequired to pay any costsincurred by
the purchaser and the purchaser shall not be required to pay any costsincurred by the
secondhand dealer when the amount of purchaseisreturned to the purchaser under this
subsection.

3. When apurchaser filesapetition under thissection, thesecondhand dealer may
bring the conveying customer of the alleged misappropriated property into the action as
athird-party defendant. If after notice to the secondhand dealer and an opportunity to
add the conveying customer asadefendant, the purchased property isfound by acourt to
have been misappropriated and purchased by the purchaser in good faith, then:

(1) Theprevailing purchaser may recover from the secondhand dealer the cost of
the action, including attorney's fees, and

(2) Theconveying customer shall beliableto repay the secondhand dealer thefull
amount received from the pawn or sales transaction, including all applicable fees and
interest charged and the costs incurred by the pawnbroker in pursuing the procedure
described in this section, including attor ney's fees.

407.1712. 1. Upon written notice from a law enforcement officer indicating that
property in the possession of asecondhand dealer and subject toahold order isneeded for
thepurposeof furtheringacriminal investigation and prosecution, the secondhand dealer
shall release the property subject to the hold order to the custody of the law enfor cement
officer for such purpose and the officer shall provide awritten acknowledgment that the
property hasbeen released totheofficer. Therelease of theproperty tothecustody of the
law enforcement officer shall not be considered a waiver or release of the secondhand
dealer's property rights or interest in the property. Upon completion of the criminal
investigation, the property shall bereturned to the secondhand dealer who consented to
its release; except that if the law enforcement officer has not completed the criminal
investigation within onehundr ed twenty daysafter itsrelease, theofficer shall immediately
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return the property to the secondhand dealer or obtain and furnish to the secondhand
dealer awarrant for the continued custody of the property.

2. Except as provided in subsection 1 of this section, the secondhand dealer shall
not release or dispose of the property except under a court order or the expiration of the
holding period of the hold order, including all extensions.

407.1714. 1. The prosecuting attorney or the circuit attorney shall notify the
secondhand dealer in writing in cases where criminal charges have been filed and the
property may be needed as evidence. The notice shall contain the case number, the style
of the case and a description of the property.

2. The secondhand dealer shall hold such property until receiving notice of the
disposition of the case from the prosecuting attorney or the circuit attorney. The
prosecuting attorney or the circuit attorney shall notify the secondhand dealer and
claimant in writing within fifteen days of the disposition of the case.

407.1716. A secondhand dealer, or agent or employee of the secondhand dealer,
whoacts, under theprovisionsof sections407.1700t0407.1726, in good faith, exer cisesdue
careand followsthe provisions of thelaw, shall not be subject to criminal or civil liability
for any such act.

407.1718. In addition to any other penalty which may be applicable, any person
who oper atesa secondhand businessunder theprovisionsof sections407.1700t0407.1726,
whowillfully makesafalseentry in any records specifically required by sections407.1700
to 407.1726 shall be guilty of a misdemeanor and upon conviction thereof shall be
punishableby afinenot in excessof fivethousand dollars, or by confinement in the county
jail for not morethan six months, or by both such fineand imprisonment; except that there
shall beno penalty for aviolation resulting from an accidental and bonafideerror, where
such error iscorrected upon discovery.

407.1720. The sale of tangible personal property by any person shall be deemed:

(1) An agreement by the person who sells that the per son shall be subject to the
jurisdiction of the courtsof thestatein all civil actionsand proceedings, arising out of the
saletransaction, filed either by aresident or nonresident plaintiff;

(2) An appointment by anonresident of thesecretary of stateastheperson'slawful
attorney and agent upon whom may be served all processin suitspertainingtotheactions
and proceedingsout of the pledge or sale; and

(3) An agreement by any nonresident that any processin any suit so served shall
bethe samelegal force and validity asif personally served in this state.

407.1722. When an item of property isthe subject of alease, rental transaction or
retail installment contract with acompany domiciled in thestate, between theclaimant and
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theclaimant'slease or rental customer at thetimeit isdelivered into the possession of the
secondhand dealer, the property shall not be deemed misappropriated unlessit bears a
conspicuous permanent label or marking identifying it as the claimant's property.
Evidenceof defacing or theremoval of identification marking of leased or rented property
shall be treated as marked and identified and therefore deemed to be misappropriated.
Property subject toalease, rental transaction or retail installment contract with acompany
domiciled inthestate, which isnot marked asprovided in thissubsection may berecovered
by the claimant upon payment to the secondhand dealer of all moneys owing to or
advanced by the secondhand dealer in the purchase transaction, and upon producing
evidenceidentifying the property as having been the property of the claimant and leased
or rented at thetimethe property was placed in the secondhand dealer's possession. The
secondhand dealer shall befreefrom liability in connection with therecovery of leased or
rental property under this section.

407.1724. Upon purchase of property by a secondhand dealer, any titlelicense, or
permit shall passto the secondhand dealer, who shall retitle, relicense, or reper mit such
goods, as otherwise provided by law.

407.1726. 1. Upon request of alaw enfor cement officer to inspect property that is
described in infor mation fur nished by the secondhand dealer under subdivisions(1) to (4)
of subsection 1 of section 407.1702, thelaw enfor cement officer shall beentitled to inspect
theproperty described, without prior noticeor the necessity of obtainingasear ch warrant
duringregular businesshoursin a manner so asto minimizeinterferencewith or delay to
thesecondhand dealer'sbusinessoper ation. When alaw enfor cement officer hasprobable
cause to believe that goods or property in the possession of a pawnbroker are
misappropriated, theofficer may placeahold order ontheproperty. Thehold order shall
contain thefollowing:

(1) Thename of the secondhand dealer;

(2) Thename and mailing address of the shop wherethe property isheld;

(3) Thename, titleand identification number of thelaw enfor cement officer placing
the hold order;

(4) The name and address of the agency to which the law enfor cement officer is
attached and the claim or case number, if any, assigned by the agency to the claim
regarding the property;

(5) A complete description of the property to be held including model and serial
numbers,

(6) Theexpiration date of the holding period.
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Thehold order shall besigned and dated by theissuing officer and signed and dated by the
secondhand dealer or the secondhand dealer's designee as evidence of the hold order's
issuance by the officer, receipt by the secondhand dealer and the beginning of theinitial
holding period. The officer issuing the hold order shall provide an executed copy of the
hold order tothesecondhand dealer for the secondhand dealer'srecor d-keeping pur poses
at no cost to the pawnbroker or secondhand dealer.

2. Upon receivingthehold order, and subject tothe provisionsof section 407.1712,
thesecondhand dealer shall retain physical possession of the property subject totheorder
inasecured area. Theinitial holding period of thehold order shall not exceed two months,
except that the hold order may be extended for up to two successive one-month holding
periods upon written notification prior to the expiration of the immediately preceding
holdingperiod. A hold order may bereleased prior totheexpiration of any holding period
or extension thereof by written release from the agency placing theinitial hold order. The
initial hold order shall be deemed expired upon the expiration dateif the holding period
isnot extended under this subsection.

3. Upon the expiration of theinitial holding period or any extension thereof, the
secondhand dealer shall deliver written notice to the law enfor cement officer issuing the
hold order that such order has expired and that title to the property subject to the hold
order will vest in the secondhand dealer in ten business days. Ownership shall only vest
in the secondhand dealer upon the expiration of theten-day waiting period subject to any
restriction contained in the pawn contract and subject to the provisions of sections
407.1706t0407.1724. Vesting of titleand owner ship shall be subject to any claim asserted
by a claimant under section 407.1706.

4. A county or municipality may enact ordersor ordinancesto license or regulate
the operations of secondhand dealers which are consistent with and not more restrictive
than the provisions of sections 407.1700 to 407.1726.

5. All records and information that relate to a secondhand dealer's purchase or
tradetransactionsand that aredelivered to or otherwise obtained by an appropriate law
enfor cement officer under sections407.1702 and 407.1704 ar econfidential and may beused
only by such appropriate law enforcement officer and only for the following official law
enforcement purposes:

(1) Theinvestigation of acrimespecifically involvingtheitem of property delivered
to the secondhand dealer's purchase or trade transaction;

(2) Theinvestigation of a secondhand dealer's possible specific violation of the
record-keeping or reporting requirements of sections 407.1702 and 407.1704, but only
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56 when the appropriate law enforcement officer, based on areview of therecordsand the
57 information received, has probable causeto believe that such a violation occurred; and
58 (3) The notification of property crime victims of where property that has been
59 reported misappropriated can belocated.
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