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SECOND REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR

SENATE BILL NO. 901

94TH GENERAL ASSEMBLY

Reported from the Special Committee on Workforce Development and Workplace Safety April 23, 2008 with recommendation that
House Committee Substitute for Senate Committee Substitute for Senate Bill No. 901 Do Pass. Referred to the Committee on Rules pursuant
to Rule 25(21)(f).

D. ADAM CRUMBLISS, Chief Clerk
3608L.06C

AN ACT

Torepeal sections23.020, 287.020, 287.200, 287.220, 287.230, 287.260, 287.280, 287.690, and
287.715, RSMo, and to enact in lieu thereof twelve new sections relating to workers
compensation law.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 23.020, 287.020, 287.200, 287.220, 287.230, 287.260, 287.280,
287.690, and 287.715, RSMo, are repealed and twelve new sections enacted in lieu thereof, to
be known as sections 23.020, 287.020, 287.200, 287.219, 287.220, 287.225, 287.230, 287.260,
287.280, 287.315, 287.690, and 287.715, to read as follows:

23.020. The committee shall perform the following services for the members of the
genera assembly:

(1) Provide aresearch and reference service on legidative problems;

(2) Upon written request, make investigation into legislative and governmental
ingtitutions of this state or other states to aid the general assembly;

(3) Upon written request, assist and cooperate with any interim |egisl ative committee or
commission created by the general assembly;

(4) Upon written request, draft or aid in drafting bills, resolutions, memorials and
amendments and render any other servicein connection therewith for any member of the general

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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assembly[.] ;

(5) Beginning September 1, 2008, provide a committee meeting once each quarter
for thefollowing stateentitiesto present aquarterly update, includingaquarterly financial
and statusreport on the Missouri second injury fund:

(a) Thestatetreasurer asthe custodian of the second injury fund;

(b) Theattorney general on defense of the fund,;

(c) Thestateauditor on any auditsthat the office has completed that will provide
information on thefinancial status of the second injury fund;

(d) Theoffice of administration on any budget issuesthat will impact the second
injury fund;

(e) Thedepartment of insurance, financial institutionsand professional registration
ontheworkers compensation insurancepremium baseand itsimpact on thesecond injury
fund; and

(f) Thedepartment of labor and industrial relations and its division of workers
compensation on the financial status of the workers compensation fund and the
administrative and adjudication issuesthat impact the second injury fund.

A list of questions required in each report by each entity for the committee shall be
submitted to the participating entitiesten to thirty days prior to the date of the quarterly
meeting. Public testimony shall be supported by written documentation. The committee
shall compilethewritten testimony for distribution tothecommitteemembers, all members
of the general assembly, and to such entitiesand the general public asthe committee shall
deem necessary. Beginning October 15, 2008, and annually each year following the
committee's September quarterly meeting, the chair and vice chair of the committee shall
meet with the director of the division of workers compensation to recommend a tax rate
for theworkers compensation fund and a second injury fund surchargefor thefollowing
calendar year based on information presented to the committee by all entitieslisted above
at the September quarterly meeting. Per section 287.690, RSMo, the workers
compensation tax rate shall berecommended to benolessthan onepercent and no greater
than two percent in any calendar year. Per section 287.715, RSM o, the second injury fund
surchar ge shall berecommended to beno greater than threeper cent in any calendar year.

287.020. 1. The word "employee" as used in this chapter shall be construed to mean
every personintheserviceof any employer, asdefined in thischapter, under any contract of hire,
express or implied, oral or written, or under any appointment or election, including executive
officers of corporations. Except as otherwise provided in thischapter, any referenceto any
employee who has been injured shall, when the employee is dead, also include his dependents,
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and other persons to whom compensation may be payable. The word "employee" shall aso
include al minors who work for an employer, whether or not such minors are employed in
violation of law, and al such minors are hereby made of full age for all purposes under, in
connection with, or arising out of this chapter. The word "employee" shall not include an
individual whoistheowner, asdefined in subsection 43 of section 301.010, RSMo, and operator
of a motor vehicle which is leased or contracted with a driver to a for-hire motor carrier
operating within a commercial zone as defined in section 390.020 or 390.041, RSMo, or
operating under acertificateissued by theMissouri department of transportation or by the United
States Department of Transportation, or any of its subagencies.

2. Theword "accident”" asused in this chapter shall mean an unexpected traumatic event
or unusual strainidentifiable by timeand place of occurrenceand producing at thetime objective
symptoms of an injury caused by a specific event during a single work shift. Aninjury is not
compensabl e because work was a triggering or precipitating factor.

3. (1) Inthischapter theterm "injury" is hereby defined to be an injury which hasarisen
out of and in the course of employment. An injury by accident is compensable only if the
accident wasthe prevailing factor in causing both the resulting medical condition and disability.
"Theprevailing factor" isdefined to bethe primary factor, inrelation to any other factor, causing
both the resulting medical condition and disability.

(2) Aninjury shall be deemed to arise out of and in the course of the employment only
if:

(a) It is reasonably apparent, upon consideration of all the circumstances, that the
accident is the prevailing factor in causing the injury; and

(b) 1t doesnot comefrom ahazard or risk unrelated to the employment to which workers
would have been equally exposed outside of and unrelated to the employment in normal
nonemployment life.

(3) Aninjury resulting directly or indirectly from idiopathic causes is not compensable.

(4) A cardiovascular, pulmonary, respiratory, or other disease, or cerebrovascular
accident or myocardial infarction suffered by a worker is an injury only if the accident is the
prevailing factor in causing the resulting medical condition.

(5) The terms "injury" and "personal injuries’ shall mean violence to the physical
structure of the body and to the personal property whichisused to make up the physical structure
of the body, such as artificia dentures, artificia limbs, glass eyes, eyeglasses, and other
prostheses which are placed in or on the body to replace the physical structure and such disease
or infection as naturally results therefrom. These terms shall in no case except as specifically
provided in this chapter be construed to include occupational diseasein any form, nor shall they
be construed to include any contagious or infectious disease contracted during the course of the
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employment, nor shall they include death due to natural causes occurring whiletheworker isat
work.

4. "Death" when mentioned as a basis for the right to compensation means only death
resulting from such violence and its resultant effects occurring within three hundred weeks after
the accident; except that in cases of occupational disease, the limitation of three hundred weeks
shall not be applicable.

5. Injuries sustained in company-owned or subsidized automobiles in accidents that
occur whiletraveling from the empl oyee's home to the employer's principal place of businessor
from the employer's principal place of business to the employee's home are not compensable.
Theextension of premisesdoctrineisabrogated to the extent it extendsliability for accidentsthat
occur on property not owned or controlled by the employer even if the accident occurs on
customary, approved, permitted, usual or accepted routes used by the employee to get to and
from their place of employment.

6. Theterm "total disability” asused in this chapter shall mean inability to return to any
employment and not merely mean inability to return to the employment in which the employee
was engaged at the time of the accident.

7. Asused inthischapter and al acts amendatory thereof, the term "commission™ shall
hereafter be construed as meaning and referring exclusively to the labor and industrial relations
commission of Missouri, and the term "director” shall hereafter be construed as meaning the
director of the department of insurance of the state of Missouri or such agency of government
as shall exercise the powers and duties now conferred and imposed upon the department of
insurance of the state of Missouri.

8. The term "division" as used in this chapter means the division of workers
compensation of the department of labor and industria relations of the state of Missouri.

9. For the purposes of this chapter, the term "minor" means a person who has not
attained the age of eighteen years; except that, for the purpose of computing the compensation
provided for in this chapter, the provisions of section 287.250 shall control.

10. In applying the provisions of this chapter, it is the intent of the legislature to reject
and abrogate earlier case law interpretations on the meaning of or definition of "accident”,
"occupational disease”, "arising out of", and "in the course of the employment” to include, but
not be limited to, holdingsin: Bennett v. ColumbiaHealth Care and Rehabilitation, 80 S.W.3d
524 (Mo.App. W.D. 2002); Kadl v. Bristol Care, Inc., 984 S.W.2d 852 (Mo.banc 1999); and
Drewesv. TWA, 984 SW.2d 512 (Mo.banc 1999) and all cases citing, interpreting, applying,
or following those cases.

287.200. 1. Beginning August 28, 2008, no claim for permanent partial disability
shall be made against the second injury fund established under section 287.220.
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2. Compensation for permanent total disability shall be paid during the continuance of
suchdisability for thelifetimeof theempl oyeeat the weekly rate of compensationin effect under
[this] subsection 2 of this section on the date of the injury for which compensation is being
made]. The amount of such compensation shall be computed as follow] , with the following
exceptions:

(1) Permanent total disability benefitsthat have accrued, paid or unpaid, through
the date of the injured employee's death shall be the only permanent total disability
benefitsthat aretobepaid in accor dancewith section 287.230. Per manent total disability
of an injured employee terminates on the date of the injured employee's death in
accordance with section 287.230 and shall not survive to the injured employee's
dependents, estate, or other personsto whom compensation might otherwise be payable.
As used in this section the word " employee" shall not include the injured worker's
dependents, estate, or other personsto whom compensation may be payable as provided
in subsection 1 of section 287.020;

(2) All claimsfor permanent total disability shall bedeter mined in accor dancewith
thefacts. When an injured employeereceivesan award for per manent total disability and
the employee at any time ther eafter is ableto compete for employment in the open labor
market or returnsto work, the life payment as described in subsection 1 of this section
shall terminate. Thecommission shall retain jurisdiction in thecaseduringthelifetime of
any injured employee who hasreceived an award of permanent total disability.

Thereferenceto the employeein this section refersonly to theinjured worker and shall
not include hisor her dependents, estate, personal representative, or heirs, or any person
to whom compensation might otherwise be payable. The right to compensation for
permanent total disability of an injured employee shall not survive to any person and
terminateson thedate of theinjured employee' sdeath in accor dancewith section 287.230.
Any provisionsin subsection 1 of section 287.020 which are contrary to the provisions of
this section shall not apply.

3. Theamount of such compensation shall be computed as follows:

(1) For al injuries occurring on or after September 28, 1983, but before September 28,
1986, the weekly compensation shall be an amount equal to sixty-six and two-thirds percent of
the injured employee's average weekly earnings during the year immediately preceding the
injury, as of the date of the injury; provided that the weekly compensation paid under this
subdivision shall not exceed an amount equal to seventy percent of the state average weekly
wage, as such wage is determined by the division of employment security, as of the July first
immediately preceding the date of injury;
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(2) For all injuries occurring on or after September 28, 1986, but before August 28,
1990, the weekly compensation shall be an amount equal to sixty-six and two-thirds percent of
the injured employee's average weekly earnings during the year immediately preceding the
injury, as of the date of the injury; provided that the weekly compensation paid under this
subdivision shall not exceed an amount equal to seventy-five percent of the state average weekly
wage, as such wage is determined by the division of employment security, as of the July first
immediately preceding the date of injury;

(3) For al injuries occurring on or after August 28, 1990, but before August 28, 1991,
the weekly compensation shall be an amount equal to sixty-six and two-thirds percent of the
injured employee'saverage weekly earnings as of the date of theinjury; provided that the weekly
compensation paid under this subdivision shall not exceed an amount equal to one hundred
percent of the state average weekly wage;

(4) For al injuriesoccurringon or after August 28, 1991, the weekly compensation shall
be an amount equal to sixty-six and two-thirds percent of theinjured employee's average weekly
earnings as of the date of the injury; provided that the weekly compensation paid under this
subdivision shall not exceed an amount equal to one hundred five percent of the state average
weekly wage;

(5) For all injuries occurring on or after September 28, 1981, the weekly compensation
shall in no event be less than forty dollars per week.

[2. All claimsfor permanent total disability shall be determined in accordance with the
facts. When aninjured employee receives an award for permanent total disability but by the use
of glasses, prosthetic appliances, or physical rehabilitationtheemployeeisrestored to hisregular
work or its equivaent, the life payment mentioned in subsection 1 of this section shall be
suspended during thetimeinwhich theemployeeisrestored to hisregular work or itsequival ent.
The employer and the division shall keep the file open in the case during the lifetime of any
injured employee who has received an award of permanent total disability. In any case where
the life payment is suspended under this subsection, the commission may at reasonable times
review the case and either the employee or the employer may request an informal conference
with the commission relative to the resumption of the employee's weekly life payment in the
casel]

287.219. The "second injury fund" shall be referred to as the " veterans and
permanent total disability fund”. The revisor of statutes shall make the appropriate
changesto all such referencesin therevised statutes.

287.220. 1. Prior to August 28, 2008, all casesof permanent disability where[there has
been previous disability shall be compensated as herein provided] a claim has been filed
against the second injury fund under section 287.430 and a deter mination of disability
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certified by a physician based upon objective medical findings has been made shall be
compensated as provided in subsections 1 to 9 of this section. Compensation shall be
computed on the basis of the average earnings at thetime of thelast injury. 1f any employeewho
has apreexisting permanent partial disability whether from compensableinjury or otherwise, of
such seriousness as to constitute a hindrance or obstacle to employment or to obtaining
reemployment if the employee becomes unemployed, and the preexisting permanent partial
disability, if abody asawholeinjury, equals a minimum of fifty weeks of compensation or, if
amajor extremity injury only, equals aminimum of fifteen percent permanent partial disability,
according to the medical standards that are used in determining such compensation, receives a
subsequent compensable injury resulting in additional permanent partial disability so that the
degree or percentage of disability, in an amount equal to a minimum of fifty weeks
compensation, if abody asawholeinjury or, if amajor extremity injury only, equalsaminimum
of fifteen percent permanent partial disability, caused by the combined disabilitiesissubstantially
greater than that which would have resulted from the last injury, considered alone and of itself,
and if the employeeisentitled to receive compensation on the basis of the combined disabilities,
the employer at the time of the last injury shall be liable only for the degree or percentage of
disability which would haveresulted from thelast injury had there been no preexisting disability.
After the compensation liability of the employer for the last injury, considered alone, has been
determined by an administrative law judge or the commission, the degree or percentage of
employee's disability that is attributable to al injuries or conditions existing at the time the last
injury was sustained shall then be determined by that administrative law judge or by the
commission and the degree or percentage of disability which existed prior to the last injury plus
the disability resulting from the last injury, if any, considered alone, shall be deducted from the
combined disability, and compensation for the balance, if any, shall be paid out of aspecial fund
known as the second injury fund, hereinafter provided for. If the previous disability or
disabilities, whether from compensableinjury or otherwise, and the last injury together result in
total and permanent disability, the minimum standards under this subsection for a body as a
wholeinjury or amajor extremity injury shall not apply and the employer at the time of the |ast
injury shall be liable only for the disability resulting from the last injury considered alone and
of itself; except that if the compensation for which the employer at the time of thelast injury is
liable is|ess than the compensation provided in this chapter for permanent total disability, then
in addition to the compensation for which the employer is liable and after the completion of
payment of the compensation by the employer, the employee shall be paid the remainder of the
compensation that would be due for permanent total disability under section 287.200 out of a
specia fund known asthe "Second Injury Fund" hereby created exclusively for the purposes as
in this section provided and for special weekly benefits in rehabilitation cases as provided in
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section 287.141. Maintenance of the second injury fund shall be as provided by section 287.710.
The state treasurer shall be the custodian of the second injury fund which shall be deposited the
same as are state funds and any interest accruing thereon shall be added thereto. The fund shall
be subject to audit the same as state funds and accounts and shall be protected by the general
bond given by the state treasurer. Upon the requisition of the director of the division of workers
compensation, warrants on the state treasurer for the payment of all amounts payable for
compensation and benefits out of the second injury fund shall be issued.

2. Inall casesinwhich arecovery against the second injury fund is sought for permanent
partial disability, permanent total disability, or death, the statetreasurer ascustodian thereof shall
be named as a party, and shall be entitled to defend against the claim. The state treasurer, with
the advice and consent of the [attorney general of Missouri] director of the department of
labor and industrial relations or the designee of the director, may enter into compromise
settlements as contemplated by section 287.390, or agreed statements of fact that would affect
the second injury fund. However, beginning August 28, 2008, ther e shall beno compromise
settlements contemplated by section 287.390 paid from the second injury fund in an
amount greater than twenty thousand dollars. All awards for permanent partial disability,
permanent total disability, or death affecting the second injury fund shall be subject to the
provisions of this chapter governing review and appeal. For all pending and new claimsfiled
against the second injury fund on or after [July 1, 1994] August 28, 2008, the [attorney general]
director of thedepartment of labor and industrial relationsor the designee of the director
of thedepartment of labor and industrial relationsshall use[assistant attorneysgeneral] staff
attorneys employed by the department of labor and industrial relations except in
circumstances where an actual or potential conflict of interest exists, to provide legal services
asmay berequired in all claims made for recovery against the fund, including but not limited
to, appearing on behalf of the statetreasurer to defend against claims. Any legal expenses
incurred by the [attorney general's office] department of labor and industrial relationsinthe
handling of such claims, including, but not limited to, medical examination fees, vocational
testing fees, vocational rehabilitation assessment fees, expert witness fees, court reporter
expenses, travel costs, and related legal expenses shall be paid by the fund. Effective [July 1,
1993] August 28, 2008, the payment of such legal expenses shall be contingent upon annual
appropriations made by the general assembly, from the fund, to the [attorney general's office]
department of labor and industrial relations for this specific purpose.

3. If more than one injury in the same employment causes concurrent temporary
disabilities, compensation shall be payable only for the longest and largest paying disability.
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4. If morethan oneinjury in the same employment causes concurrent and consecutive
permanent partial disability, compensation payments for each subsequent disability shall not
begin until the end of the compensation period of the prior disability.

5. If anemployer failstoinsure or self-insure asrequired in section 287.280, fundsfrom
the second injury fund may be withdrawn to cover the fair, reasonable, and necessary expenses
to cure and relieve the effects of theinjury or disability of an injured employeein the employ of
an uninsured employer, or in the case of death of an employee in the employ of an uninsured
employer, funds from the second injury fund may be withdrawn to cover fair, reasonable, and
necessary expenses in the manner required in sections 287.240 and 287.241. In defense of
claims arising under this subsection, the treasurer of the state of Missouri, as custodian of the
second injury fund, shall havethe same defensesto such claimsaswoul d the uninsured employer
and shall havetheright to disputethereasonableness of the medical chargesor feesbased
upon an audit of themedical bills. Thetreasurer of thestateof Missouri shall be per mitted
to present any evidence with respect to the audit findings on the medical charges. Any
fundsreceived by the employee or the employee'sdependents, through civil or other action, must
go towards reimbursement of the second injury fund, for all payments made to the employee, the
employee's dependents, or paid on the employee's behalf, from the second injury fund pursuant
to this subsection. The office of the attorney general of the state of Missouri shall bring suit in
the circuit court of the county in which the accident occurred against any employer not covered
by this chapter as required in section 287.280.

6. [Every three years| Annually the second injury fund shall have an actuarial study
made to determinethe solvency of thefund, appropriatefunding level of thefund, and forecasted
expenditures from the fund and any other responsibilities of the fund resulting from any
judicial decision. Thefirst actuarial study shall be completed prior to [July 1, 1988] January
1, 2009. The expenses of such actuarial studies shall be paid out of the fund for the support of
the division of workers compensation.

7. Thedirector of thedivision of workers compensation shall maintainthefinancial data
and records concerning thefund for the support of the division of workers compensation and the
second injury fund. Thedivision shall also compile and report data on claims made pursuant to
subsection 9 of thissection. The attorney general shall provide all necessary information to the
division for this purpose.

8. All claimsfor fees and expenses filed against the second injury fund and all records
pertaining thereto shall be open to the public.

9. Any employee who at the time a compensable work-related injury is sustained is
employed by more than one empl oyer, the empl oyer for whom the employee was working when
the injury was sustained shall be responsible for wage loss benefits applicable only to the
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earningsin that empl oyer'semployment and theinjured employee shall beentitled tofileaclaim
against the second injury fund for any additional wage | oss benefits attributed to loss of earnings
from the employment or employments where the injury did not occur, up to the maximum
weekly benefit less those benefits paid by the employer in whose employment the employee
sustained theinjury. The employee shall be entitled to atotal benefit based on the total average
weekly wage of such employee computed according to subsection 8 of section 287.250. The
employee shall not be entitled to agreater rate of compensation than allowed by law on the date
of theinjury. Theemployer for whom the empl oyee wasworking wheretheinjury was sustained
shall be responsible for all medical costs incurred in regard to that injury.

10. Notwithstanding any provision of law to the contrary, if a claimant does not
settleaclaim for compensation in alump sum payment of twenty thousand dollarsor less,
the claimant shall be subject to the following:

(1) Anindependent medical evaluation;

(2) Appropriate vocational testing or a vocational assessment;

(3) An evidentiary hearing for findings of fact;

(4) Written findingsby an administrativelaw judgeafter ahearing conducted with
the claimant present.

11. (1) Beginning August 28, 2008, claimsagainst thesecond injury fund shall only
becompensated asprovided for in subsections10to 14 of thissection. Claimsfor disability
against the second injury fund shall be compensable wher e an employee has a medically
documented preexisting disability asa direct result of activemilitary duty or asaresult of
apreexisting permanent partial disability from a compensableinjury asdefined in section
287.020. To be compensable from the second injury fund, there shall be a medically
documented preexisting disability resulting from active military duty or a preexisting
permanent partial disability from a compensable injury as defined in section 287.020,
which equals a minimum of fifty weeks of compensation, or if a major extremity injury
only, equals a minimum of fifteen percent permanent partial disability according to the
medical standardsthat areused in deter mining such compensation, and ther eafter sustains
a subsequent work-related injury that, when combined with the preexisting military
disability or preexisting per manent partial disability from acompensableinjury asdefined
in section 287.020, results in permanent total disability as defined in section 287.020,
compensation for such permanent total disability shall be paid as provided herein.

(2) If the preexisting permanent partial disability from a compensableinjury as
defined in section 287.020 or a disability resulting from active military duty and the
subsequent work-related injury that is found to be compensable as defined in section
287.020 together result in total and permanent disability, then the employer at thetime of
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thesubsequent work-related injury shall beliableonly for thedisability resultingfromthe
subsequent work-related injury considered alone and of itself; except that if the
compensation for which theemployer at thetime of the subsequent work-related injury is
liableislessthan thecompensation provided in thischapter for permanent total disability,
then in addition to the compensation for which the employer is liable and after the
completion of payment of the compensation by the employer, the employee shall be paid
the remainder of the compensation that would be due for the permanent total disability
under section 287.200 out of the second injury fund.

(3) Any person receiving permanent total disability benefits from the fund shall
annually, from the date when the award is deemed final and conclusive or the date a
settlement isapproved by thedivision, submit tothedivision proof of eigibility tocontinue
receiving permanent total disability benefits supported by the treating physician that
includes a vocational rehabilitation assessment from a rehabilitation provider of the
employee' scurrent and projected functional capabilitiesand limitationsand other relevant
information that the divison deems necessary.

(4) Maintenance of the second injury fund shall be provided by section 287.710.
Thestatetreasurer shall bethecustodian of thefund which shall be deposited the same as
arethe state funds and any interest accruing thereon shall be added thereto. The funds
shall besubject to audit thesameasstatefundsand accountsand shall beprotected by the
general bond given by the statetreasurer.

12. In all casesin which arecovery against thefund is sought for permanent total
disability, the employee shall file a claim naming thetreasurer of the state of Missouri as
custodian of thefund as a party and the employee shall submit to appropriate vocational
testing, a vocational rehabilitation assessment, and an independent medical examination
scheduled by the fund:

(1) All awardsfor permanent total disability or medical or death benefits for an
uninsured employer affecting the fund, which shall be subject to the provisions of this
chapter governing review and appeal;

(2) Compensation for benefits payableunder this section, which shall be based on
the aver age weekly wage calculated under section 287.250 as of the date of theinjury.

13. If anemployer failstoinsureor self-insureasrequired in section 287.280, funds
fromthesecond injury fund may bewithdrawn to cover thefair, reasonable, and necessary
expenses to cure and relieve the effects of the injury or of an injured employee in the
employ of an uninsured employer, or in the case of death of an employeein the employ of
an uninsured employer, funds from the second injury fund may be withdrawn to cover
fair, reasonable, and necessary expensesin the manner required in sections 287.240 and
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287.241. In defense of claims arising under this subsection, the treasurer of the state of
Missouri, as custodian of the fund, shall have the same defenses to such claims as would
the uninsured employer, including the right to dispute the reasonableness of the medical
charges or fees based upon an audit of the medical bills. The treasurer of the state of
Missouri shall be permitted to present any evidence with respect to the audit findings on
themedical charges. Any moneysreceived by theemployeeor the employee' sdependents
through civil or other action shall go toward reimbursement of the second injury fund for
all payments madeto the employee, the employee' sdependents, or paid on theemployee's
behalf from thefund under thissubsection. The office of the attorney general of the state
of Missouri shall bringsuitinthecircuit court of thecounty in which theaccident occurred
against the employer not covered by this chapter asrequired in section 287.280.

14. In addition to thefactorsset forth in section 287.200 for the suspension of life
paymentsto an injured employeefrom thefund, and notwithstanding therequir ements of
section 287.470, the life payments to an injured employee made from the fund shall be
suspended when the employeeisableto obtain gainful employment or be self-employed in
view of the nature and severity of theinjury.

15. For any second and subsequent claimsfiled on behalf of a claimant against the
second injury fund, a fee shall be paid by the claimant in the amount of one hundred
dollars.

16. Upon therequisition of the director of the division of workers compensation,
warrantson the statetreasurer for the payment of all amounts payablefor compensation
and benefitsout of thesecond injury fund shall beissued, except that no claimant receiving
alump sum settlement or awar d shall be compensated from thefund in an amount greater
than ten thousand dollar sin any twelve-month period but shall becompensated in amounts
necessary until the lump sum settlement is satisfied. Effective August 1, 2008, the
provisionsof thissubsection shall terminateon January fir st of theyear followingthefirst
actuarial study asrequired in subsection 6 of this section that indicates that the fund is
solvent.

287.225. Notwithstanding any provision of law tothecontrary, aclaimant shall not
receive compensation for injuries in which the aggregate total of disability exceeds one
hundred per cent.

287.230. 1. The death of the injured employee shall not affect the liability of the
employer to furnish compensation asin this chapter provided, so far asthe liability has accrued
and become payable at the time of the death, and any accrued and unpaid compensation due the
employee shall be paid to his dependents without administration, or if there are no dependents,
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to his personal representative or other persons entitled thereto, but the death shall be deemed to
be the termination of the disability.

2. Where an employee is entitled to compensation under this chapter, exclusive of
compensation as provided for in section 287.200, for an injury received and death ensues for
any cause not resulting from the injury for which [he] the employee was entitled to
compensation, [payments of the unpaid accrued compensation shall be paid, but] payments of
the unpaid unaccrued [balance] compensation under section 287.190 and no other
compensation for theinjury shall [ceaseand all liability therefor shall terminateunlessthereare]
be paid to the surviving dependents at the time of death.

3. In applying the provisions of this chapter, it isthe intent of the legidature to
regect and abrogate the holding in Schoemehl v. Treasurer of the State of Missouri, 217
S.W.3d 900 (Mo. banc 2007), and all casesciting, inter preting, applying, or following this
case.

287.260. 1. The compensation payable under this chapter, whether or not it has been
awarded or is due, shall not be assignable, shall be exempt from attachment, garnishment, and
execution, shall not be subject to setoff or counterclaim, or bein any way liable for any debt and
in case of the insolvency of an employer or his insurer, or the levy of an attachment or an
execution against an employer or insurer shall be entitled to the same preference and priority as
claimsfor wages, without limit asto time or amount, except that if written noticeisgivento the
division or the commission of the nature and extent thereof, the division or the commission may
allow aslien on the compensation, reasonabl e attorney'sfeesfor servicesin connection with the
proceedingsfor compensationif the servicesarefound to be necessary and may order the amount
thereof paid to the attorney in alump sum or ininstallments. All attorney's feesfor servicesin
connection with this chapter shall be subject to regulation by the division or the commission and
shall be limited to such charges as are fair and reasonable and the division or the commission
shall have jurisdiction to hear and determine all disputes concerning the same. However,
attorney fees shall not exceed fifteen percent of any award, lump sum settlement, or an
annuity settlement against the second injury fund.

2. Notwithstanding subsection 1 of this section, the compensation payable under this
chapter other than compensation for medical expenses and therapy under section 287.141, shall
be assignable for the purpose of satisfying child support obligations, shall be subject to
attachment, garnishment and execution for the purpose of collecting and satisfying unpaid and
delinguent child support obligations, and shall be subject to the lien provided for in section
454.517, RSMo. Section 452.140, RSMo, shall apply to limit property exemptionsavailablein
an action to collect child support under this subsection.
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287.280. 1. Every employer subject to the provisions of this chapter shall, on either an
individual or group basis, insure hisentireliability thereunder, except ashereafter provided, with
some insurance carrier authorized to insure such liability in this state, except that an employer
or group of employers may themselves carry the whole or any part of the liability without
insurance upon satisfying the division of their ability so to do. If an employer or group of
employers have qualified to self-insuretheir liability under this chapter, the division of workers
compensation may, if it finds after a hearing that the employer or group of employers are
willfully and intentionally violating the provisions of this chapter with intent to defraud their
employees of their right to compensation, suspend or revoke the right of the employer or group
of employersto self-insuretheir liability. If the employer or group of employersfail to comply
with this section, an injured employee or his dependents may elect after theinjury either to bring
an action against such employer or group of employers to recover damages for personal injury
or death and it shall not be a defense that the injury or death was caused by the negligence of a
fellow servant, or that the empl oyee had assumed therisk of theinjury or death, or that theinjury
or death was caused to any degree by the negligence of the employee; or to recover under this
chapter with the compensation payments commuted and immediately payable; or, if the
employee electsto do so, he or she may file arequest with the division for payment to be made
for medical expenses out of the second injury fund as provided in subsection 5 of section
287.220. If the employer or group of employers are carrying their own insurance, on the
application of any person entitled to compensation and on proof of default in the payment of any
installment, the division shall require the employer or group of employersto furnish security for
the payment of the compensation, and if not given, all other compensation shall be commuted
and becomeimmediately payabl e; provided, that employersengaged in themining businessshall
berequiredtoinsureonly their liability hereunder to the extent of the equival ent of the maximum
liability under this chapter for ten deaths in any one accident, but the employer or group of
employers may carry their own risk for any excess liability. When a group of employers enter
into an agreement to pool their liabilities under this chapter, individual members will not be
required to qualify asindividual self-insurers.

2. Groupsof employersqualified toinsuretheir liability pursuant to chapter 537, RSMo,
or this chapter, shall utilize a uniform experience rating plan promulgated by an approved
advisory organization. Such groups shall develop experience ratings for their members based
ontheplan. Nothingin thissection shall relieve an employer from remitting, without any charge
to the employer, the employer's claims history to an approved advisory organization.

3. For every entity qualified to group self-insure their liability pursuant to this chapter
or chapter 537, RSMo, each entity shall not authorizetotal discountsfor any individual member
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exceeding twenty-five percent beginning January 1, 1999. All discounts shall be based on
objective quantitative factors and applied uniformly to all trust members.

4. Any group of employers that have qualified to self-insure their liability pursuant to
thischapter shall filewith thedivision premium rates, based on pure premium rate data, adjusted
for loss devel opment and losstrending asfiled by the advisory organization with the department
of insurance pursuant to section 287.975, plus any estimated expenses and other factors or based
on average rate classifications calculated by the department of insurance as taken from the
premium ratesfiled by thetwenty insurance companies providing the greatest volume of workers
compensation insurance coveragein this state. The rateisinadequate if funds equal to the full
ultimate cost of anticipated losses and loss adjustment expenses are not produced when the
prospectiveloss costs are applied to anticipated payrolls. The provisionsof this subsection shall
not apply to those political subdivisions of this state that have qualified to self-insure their
liability pursuant to thischapter asauthorized by section 537.620, RSM o, on an assessment plan.
Any such group may filewith the division acompositeratefor all coverages provided under that
section.

5. Employer smay providetothedivision anirrevocableletter of credit fromabank
as security to self-insuretheir liability under this chapter.

6. Any finding or determination made by the division under this section may bereviewed
as provided in sections 287.470 and 287.480.

[6.] 7. Noruleor portion of arule promulgated under the authority of this section shall
become effective unlessit has been promulgated pursuant to the provisions of section 536.024,
RSMo.

[7.] 8. Any records submitted pursuant to this section, and pursuant to any rule
promulgated by the division pursuant to this section, shall be considered confidential and not
subject to chapter 610, RSMo. Any party to aworkers compensation case involving the party
that submitted the records shall be able to subpoena the records for use in a workers
compensation case, if the information is otherwise relevant.

287.315. The department of insurance, financial institutions and professional
registration may audit companiesinsured in multiplestatesfor thepur poseof deter mining
the amount of the insurance premium that is applicable to Missouri workers and by
extension the surcharge required for the second injury fund.

287.690. [1. Prior to December 31, 1993,] Beginning January 1, 2009, for the purpose
of providing for the expense of administering this chapter [and for the purpose set out in
subsection 2 of this section], every person, partnership, association, corporation, whether
organized under thelaws of thisor any other state or country, the state of Missouri, including any
of its departments, divisions, agencies, commissions, and boards or any political subdivisions
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of the state who self-insure or hold themselves out to be any part self-insured, company, mutual
company, the parties to any interindemnity contract, or other plan or scheme, and every other
insurance carrier, insuring employersin this state against liability for personal injuries to their
employees, or for death caused thereby, under thischapter, shall pay, asprovided in thischapter,
tax upon the net deposits, net premiums or net assessments received, whether in cash or notes
in this state, or on account of business done in this state, for such insurance in this state at the
annual rate of no lessthan one percent and no greater than two percent in lieu of al [other]
premium taxes on such net deposits, net premiums or net assessments, which amount of taxes
shall be assessed and collected as herein provided. Beginning October 31, [1993] 2008, and
every year thereafter, the director of the division of workers compensation shall estimate the
amount of revenue required to administer this chapter and the division director shall determine
therate of tax to be paid in thefollowing calendar year pursuant to this section commencing with
the calendar year beginning on January 1, [1994] 2009. If the balance of the fund [estimated to
be] on hand on [December thirty-first] July fir st of the year each tax rate determination is made
on October thirty-first islessthan one hundred ten percent of the previousyear'sexpensesplus
any additional revenue required due to new statutory requirements given to the division by the
general assembly, thenthedivision director shall imposeatax [not to exceed two percent] of one
percent, in lieu of all other taxes on net deposits, net premiums or net assessments, rounded up
to the nearest one-half of a percentage point, which amount of taxes shall be assessed and
collected as herein provided. The workers compensation fund tax shall not exceed two
percent in any year. Thenet premium equivalent for individual self-insured employersand any
group of political subdivisions of this state qualified to self-insure their liability pursuant to this
chapter as authorized by section 537.620, RSMo, shall be based on average rate classifications
calculated by thedepartment of insurance, financial institutionsand professional registration
as taken from premium rates filed by the twenty insurance companies providing the greatest
volume of workers compensation insurance coverage in this state. For employers qualified to
self-insure their liability pursuant to this chapter, the rates filed by such group of employersin
accordance with subsection 2 of section 287.280 shall be the net premium equivalent. Every
entity required to pay the tax imposed pursuant to this section and section 287.730 shall be
notified by the division of workers compensation within ten calendar days of the date of the
determination of therate of tax to beimposed for thefollowing year. Net premiums, net deposits
or net assessments are defined as gross premiums, gross deposits or gross assessments less
canceled or returned premiums, premium deposits or assessments and less dividends or savings,
actually paid or credited.

[2. After January 1, 1994, the director of the division shall make one or more loans to
the Missouri employers mutual insurance company in an amount not to exceed an aggregate
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amount of five million dollars from the fund maintained to administer this chapter for start-up
funding and initial capitalization of the company. The board of the company shall make
application to the director for the loans, stating the amount to be loaned to the company. The
loans shall be for aterm of five years and, at the time the application for such loansis approved
by the director, shall bear interest at the annual rate based on the rate for linked deposit |oans as
calculated by the state treasurer pursuant to section 30.758, RSMo.]

287.715. 1. For the purpose of providing for revenue for the second injury fund, every
authorized self-insurer, and every workers compensation policyholder insured pursuant to the
provisions of this chapter, shall beliablefor payment of an annual surchargein accordance with
the provisions of this section. The annual surcharge imposed under this section shall apply to
all workers compensation insurance policies and self-insurance coverages which are written or
renewed on or after April 26, 1988, including the state of Missouri, including any of its
departments, divisions, agencies, commissions, and boards or any political subdivisions of the
state who self-insure or hold themselves out to be any part self-insured. Notwithstanding any
law to the contrary, the surcharge imposed pursuant to this section shall not apply to any
reinsurance or retrocessional transaction.

2. Beginning October 31, [2005] 2008, and each year theresfter, the director of the
division of workers compensation shall estimate the amount of benefits payabl e from the second
injury fund during the following calendar year and shall calculate the total amount of the annual
surcharge to be imposed during the following calendar year upon all workers compensation
policyholders and authorized self-insurers. The amount of the annual surcharge percentage to
beimposed upon each policyhol der and self-insured for thefoll owing calendar year commencing
with the calendar year beginning on January 1, [2006] 2009, shall be set at and cal cul ated against
a percentage, not to exceed three percent, of the policyholder's or self-insured's workers
compensation net deposits, net premiums, or net assessments for the previous policy year,
rounded up to the nearest one-half of apercentage point, that shall generate, asnearly aspossible,
one hundred ten percent of the moneys to be paid from the second injury fund in the following
calendar year, less any moneys contained in the fund at the end of the previous [calendar] fiscal
year. All policyholders and self-insurers shall be notified by the division of workers
compensation within ten calendar days of the determination of the surcharge percent to be
imposed for, and paidin, thefollowing calendar year. Thenet premium equivalent for individual
self-insured employers and any group of political subdivisions of this state qualified to
self-insuretheir liability pursuant to this chapter as authorized by section 537.620, RSMo, shall
be based on average rate classifications calculated by the department of insurance, financial
institutions and professional registration as taken from premium rates filed by the twenty
insurance companies providing thegreatest volumeof workers compensati oninsurance coverage
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in this state. For employers qualified to self-insure their liability pursuant to this chapter, the
rates filed by such group of employersin accordance with subsection 2 of section 287.280 shall
bethe net premium equivalent. Thedivision director may, with the advice of the chair of the
senate appropriation committee and the chair of the house budget committee, advance
[funds] moneys from the workers' compensation fund to the second injury fund if surcharge
collections prove to be insufficient. Any [funds] moneys advanced from the workers
compensation fund to the second injury fund [must] shall be reimbursed by the second injury
fund beginning with a payment of at least twenty-five per cent of the amount advanced no
later than [December thirty-first of the year] twenty-four months following the advance.
Repayment of the aggr egate unpaid amount of the advance shall be completed within five
years of the date of the advance. After theinitial payment of twenty-five percent, the
remaining amount of the repayment shall be in amounts of not less than twenty-five
percent of the amount of the initial advance. The surcharge shall be collected from
policyholders by each insurer at the same time and in the same manner that the premium is
collected, but no insurer or its agent shall be entitled to any portion of the surcharge as afee or
commission for its collection. The surcharge is not subject to any taxes, licenses or fees.

3. All surcharge amounts imposed by this section shall be deposited to the credit of the
second injury fund.

4. Such surcharge amounts shall be paid quarterly by insurers and self-insurers, and
insurers shall pay the amounts not later than the thirtieth day of the month following the end of
the quarter inwhich theamount isreceived from policyholders. Paymentsrequired under this
section shall bedeemed madetheearlier of either thedate postmarked by theUnited States
Post Office on the envelope or container in which such paper is received or the date
certified by a commercial delivery service asthe dateits customer deposited for delivery
and paid such delivery chargestheenvelopeor container in which such paper isreceived.
For eectronic payments or electronic transfer of funds, payments required under this
section shall be deemed made on the date the funds are received by the division. If the
director of the division of workers compensation fails to calculate the surcharge by the
thirty-first day of October of any year for the following year, any increase in the surcharge
ultimately set by the director shall not be effective for any calendar quarter beginning less than
sixty days from the date the director makes such determination. If after the end of any
calendar year, theamount of the actual surcharge dueislessthan thetotal amount of the
installmentsactually paid, theamount by which theamount paid exceedsthe amount due
shall only be credited against the surchargefor thefollowing year and deducted from the
qguarterly installment due on Junefirst and any other paymentsrequired by this section
until thecredit isexhausted. 1n the event no such paymentsaredueand upon application
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of theinsurer or self-insurer tothedirector of thedivision of workers compensation, the
director of revenue may refund the amount of credit if no other obligation isowed to the
state. Theprocedurefor therefund isset forth in section 287.745.

5. If apolicyholder or self-insured fails to make payment of the surcharge or an insurer
failsto maketimely transfer to the division of surcharges actually collected from policyhol ders,
as required by this section, a penalty of one-half of one percent of the surcharge unpaid, or
untransferred, shall be assessed against theliable policyholder, self-insured or insurer. Penalties
assessed under this subsection shall be collected in a civil action by a summary proceeding
brought by the director of the division of workers' compensation.
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