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SECOND REGULAR SESSION

HOUSE BILL NO. 2166

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES GRILL (Sponsor), TALBOY, MOORE,
SCHIEFFER AND MEINERS (Co-Sponsors).

Read 1st time February 14, 2008 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
4514L..021

AN ACT

To repeal sections 347.187, 355.020, 355.171, 355.631, 355.791, and 359.121, RSMo, and to
enact in lieu thereof six new sections relating to the fairness for Missouri business act.

Be it enacted by the General Assembly of the state of Missouri, as follows:

SectionA. Sections347.187, 355.020, 355.171, 355.631, 355.791, and 359.121, RSMo,
are repealed and six new sections enacted in lieu thereof, to be known as sections 347.187,
355.020, 355.171, 355.631, 355.791, and 359.121, to read as follows:

347.187. 1. A limited liability company created pursuant to sections 347.010to 347.187
or entering the state pursuant to sections 347.010 to 347.187 and its [authorized] responsible
persong|, or their equivalent,] shall have the duty to withhold and pay such taxes as areimposed
by the laws of this state or any political subdivision thereof on a basis consistent with such
limited liability company's classification pursuant to Section 7701 of the Internal Revenue Code
of 1986, as amended.

2. [Solely for the purposes of chapter 143, RSMo, chapter 144, RSMo, and chapter 288,
RSMo, alimited liability company and its members shall be classified and treated on a basis
consistent with the limited liability company's classification for federal income tax purposes.]
For purposes of this section, " responsible person”, when applied to a limited liability
company:

(1) Wherein management of the company is vested in a manager or managers,
means the manager or manager s so designated;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(2) Wherein management of the company isnot vested in a manager or managers,
means any member who:

(&) Isdesignated as a responsible member under this section in the company's
articles of organization; or

(b) Has the direct control, supervision, or responsibility for filing returns and
making payments of the amount of tax imposed in accordance with sections 143.191 to
143.265, RSM 0, sections 144.010t0 144.745, RSM o, sections288.010t0 288.500, RSM o, and
any other lawsimposing a responsibility to make tax payments.

3. No member of a limited liability company shall be held liable for the taxes
imposed by sections143.191t0143.265, RSM o, sections 144.010t0 144.745, RSM o, sections
288.010 to 288.500, RSMo, or any other laws imposing a responsibility to make tax
paymentssolely on thebasisof such member'smembership inalimited liability company.
Nothing in this section shall be construed to create or extend liability for taxes imposed
under sections 143.191 to 143.265, RSMo, sections 144.010 to 144.745, RSMo, sections
288.010 to 288.500, RSMo, or any other laws imposing a responsibility to make tax
payments for or to a member of a limited liability company unless such member is a
responsible person.

355.020. 1. The provisions of this chapter relating to domestic corporations apply to:

(1) All corporations organized under this chapter including all domestic corporationsin
existence on July 1, 1995, that were previously incorporated under this chapter; and

(2) Any corporation organized under any laws of this state, including laws relating to
profit corporations, which is in fact a not-for-profit corporation organized for a purpose or
purposes for which a corporation might be organized under this chapter and which accepts the
provisions of this chapter as herein provided. Any such corporation may accept the provisions
of this chapter by

(& Adopting in the manner and upon the vote required by the law under which it is
organized a resolution amending its articles of incorporation or articles of agreement so as

a. To eliminate from its articles of incorporation or articles of agreement any purpose,
power or other provision thereof not authorized to be set forth in the articles of incorporation of
corporations organized under this chapter;

b. To set forth in its articles of incorporation or articles of agreement any provision
authorized under this chapter to be inserted in the articles of incorporation of corporations
organized under thischapter which the corporation choosesto insert therein and the material and
information required to be set forth under section 355.096 intheoriginal articlesof incorporation
of corporations organized under this chapter except, however, the names and addresses of the
persons constituting the board of directors.
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(b) If the corporation is authorized to issue shares of stock, adopting, in the manner and
upon the vote required by the law under which it is organized for the approval of an amendment
altering adversely the preferences, privileges, characteristics, and specia or relativerightsof each
class of shares then issued and outstanding, a resolution

a Eliminating from its articles of incorporation al authorization for the issuance of
shares of stock, and canceling and extinguishing all issued and outstanding shares of its stock;

b. Providing that each of the shareholders of the corporation is a member of the
corporation and if the corporation desires to have more than one class of members, establishing
the classin which each class of shareholdersis a member;

c. Providingfor the surrender and cancellation of all certificatesfor shares of stock then
issued and outstanding and if the corporation desiresto i ssue certificatesevidencing membership
therein, for the issuance of appropriate certificates of membership in lieu thereof.

(c) Adopting aresolution, duly recommended by its board of directors and approved by
the affirmative vote or consent in writing of a majority of its members having voting rights, if
any, or if such corporation has shares of stock outstanding by the affirmative vote or consent in
writing of the majority of each class of its outstanding shares required by the law under which
it is organized for approval of an amendment to its articles of incorporation adversely altering
the preferences, privileges, characteristics, and special or relative rights of such class of shares,
accepting al of the provisions of this chapter and providing that such corporation shall for all
purposes be thenceforth deemed to be a corporation organized under this chapter.

(d) Filing with the secretary of state [duplicate] articles of acceptance of this chapter,
signed by its president or vice president and its secretary or assistant secretary, which articles of
acceptance, in the case of a corporation organized under the provisions of chapter 352, RSMo,
shall have been approved by the circuit court having jurisdiction to approve amendmentsto the
articles of agreement of such corporation. The articles of acceptance shall set forth:

a. The name of the corporation;

b. The resolutions adopted pursuant to the foregoing provisions of this section;

¢. Wherethereare membersor sharehol dershaving voting rights, the date of the meeting
of members or shareholders, if any, at which the resolutions were adopted, the total number of
members or shares entitled to vote with respect thereto, and the number voting for or consenting
to the resolution, and the vote by classesif the corporation has outstanding more than one class
of memberships or shares entitled to vote by classes thereon.

2. If the secretary of state finds that the resolutions provided in this section have been
duly adopted, that the corporation's articles of incorporation have been duly amended, where
necessary, to conform with the requirements of this chapter, and that the articles of acceptance
conform to law, [he] the secretary of state shall file [one duplicate original of] the articles of
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acceptance in [his] the secretary of state's office, and shall issue his or her certificate of
acceptance to which [he] the secretary of state shall affix [the other duplicate original] a copy
of the articles of acceptance. The certificate of acceptance, with the [duplicate original] copy
of the articles of acceptance, shall be returned to the corporation or itsrepresentative. Upon the
issuance of the certificate of acceptance by the secretary of state:

(1) Thearticles of incorporation or articles of agreement of the corporation are deemed
to be amended as provided in the resolutions set forth in the articles of acceptance;

(2) If the corporation has been theretofore authorized to issue shares of stock, all
authority for the issuance of shares of stock and all shares of stock then issued and outstanding
iseliminated, cancel ed and extinguished, the sharehol ders of the corporation are members of the
corporation of the class provided in the resolutions set forth in the articles of acceptance, and all
rights, interests, and obligations of the shareholders are changed and converted into the rights,
interests and obligations of members of a corporation organized under this chapter; and

(3) Thecorporationisacorporation organized under thischapter andisentitledto all the
rights, privileges and benefitsand is subject to all the obligations, dutiesand liabilities provided
in this chapter.

3. The provisions of this chapter relating to foreign corporations apply to all foreign
not-for-profit corporations conducting affairs in this state for a purpose or purposes for which
a corporation might be organized under this chapter.

355.171. Any registered agent of a corporation may resign as such agent upon filing a
written notice of the resignation[, executed in duplicate,] with the secretary of state, who shall
immediately mail acopy to any officer of the corporation at hisor her address aslast known to
the secretary of state, other than such registered office. Such resignation shall become effective
upon the expiration of thirty days after receipt of such notice by the secretary of state.

355.631. 1. After aplan of merger isapproved by the board of directors, shareholders,
and if required by section 355.626, by the members and any other persons, the surviving or
acquiring corporation shall deliver to the secretary of state articles of merger setting forth:

(1) The names of the corporations proposing to merge, and the name of the corporation
into which they propose to merge, which is herein designated as "the surviving corporation™;

(2) The plan of merger;

(3) If approval by members was not required, a statement to that effect and a statement
that the plan was approved by a sufficient vote of the board of directors;

(4) If approval by members was required:

(&) The designation, number of memberships outstanding, number of votes entitled to
be cast by each class entitled to vote separately on the plan, and number of votes of each class
indisputably voting on the plan; and
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(b) Either the total number of votes cast for and against the plan by each class entitled
to vote separately on the plan or the total number of undisputed votes cast for the plan by each
class and a statement that the number cast for the plan by each class was sufficient for approval
by that class;

(5) If approval of the plan by some person or persons other than the members or the
boardisrequired pursuant to subdivision (3) of subsection 1 of section 355.626, a statement that
the approval was obtained;

(6) If approval by shareholderswasrequired, then astatement asto the manner and basis
of converting the shares of each merging corporation into cash, property, memberships or other
securitiesor obligationsof thesurviving corporation, or, if any sharesof any merging corporation
are not to be converted solely into cash, property, membershipsor other securitiesor obligations
of the surviving corporation, into cash, property, shares or other securities or obligations of any
other domestic or foreign corporation, which cash, property, shares or other securities or
obligations of any other domestic or foreign corporation may bein addition to or completely in
lieu of cash, property, shares or other securities or obligations of the surviving corporation;

(7) A statement of any changes in the articles of incorporation of the surviving
corporation to be effected by the merger.

2. Thearticles of merger shall be executed [in duplicate] by each nonprofit or business
corporation as follows:

(1) Signedasprovidedinsubdivision (1) of subsection 6 of section 355.011 for nonprofit
corporations;

(2) Signed as provided in section 351.430, RSMo, for business corporations.

355.791. 1. Theregistered agent of aforeign corporation may resign asagent by signing
and delivering to the secretary of state for filing [the] an original [and two exact or conformed
copiesof g statement of resignation. The statement of resignation may include a statement that
the registered office is also discontinued.

2. The secretary of state shall immediately mail a copy to any officer of the corporation
at hisor her address as last known to the secretary of state, or the registered office.

3. Theagency isterminated, and the registered office discontinued if so provided, onthe
thirtieth day after the date on which the statement was filed.

359.121. 1. Each certificate required by this chapter to be filed in the office of the
secretary of state shall be executed in the following manner:

(1) Anorigina certificate of limited partnership must be signed by all general partners;

(2) A certificate of amendment must be signed by at least one general partner and by
each other general partner designated in the certificate as a new genera partner;

(3) A certificate of cancellation must be signed by all general partners.
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2. If thereisnoremaining general partner asaresult of an event of withdrawal
under section 359.241 and the partners agree to continue the business of the limited
partnership under subdivision (4) of section 359.451, the certificate of amendment shall:

(1) Besigned by each general partner designated in thecertificateasanew general
partner; and

(2) State and affirm the occurrence of the specific event of withdrawal under
subdivision (4) of section 359.451.

3. Any person may sign a certificate by an attorney-in-fact, but a power of attorney to
sign a certificate relating to the admission of a general partner shall specifically describe the
admission.

[3.] 4. Theexecution of acertificate by ageneral partner constitutesan affirmation under
the penalties of section 575.040, RSMo, that the facts stated therein are true.
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