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SECOND REGULAR SESSION

HOUSE BILL NO. 1977

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES FAITH (Sponsor), MUNZLINGER,
RICHARD AND WILSON (130) (Co-sponsors).

Read 1st time February 4, 2008 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
4719L.011

AN ACT

To amend chapter 385, RSMo, by adding thereto thirteen new sections relating to the vehicle
protection product act, with penalty provisions and an effective date.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 385, RSMo, isamended by adding thereto thirteen new sections, to
beknown as sections 385.400, 385.403, 385.406, 385.409, 385.412, 385.415, 385.418, 385.421,
385.424, 385.427, 385.430, 385.433, and 385.436, to read as follows:

385.400. Sections 385.400 to 385.436 shall be known and may be cited as the
"Missouri Vehicle Protection Product Act" .

385.403. Asused in sections 385.400 to 385.436, the following terms shall mean:

(2) "Administrator”, athird party other than thewarrantor whoisdesignated by
the warrantor to be responsible for the administration of vehicle protection product
warranties,

(2) "Department", the department of insurance, financial institutions and
professional registration;

(3) "Director", thedirector of the department of insurance, financial institutions
and professional registration;

(4) " Incidental costs', expensesspecified inthewarranty incurred by thewarranty
holder related tothefailureof thevehicleprotection product to performasprovided in the
warranty. Incidental costs may include, without limitation, insurance policy deductibles,

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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rental vehicle charges, the differ ence between the actual value of the stolen vehicleat the
timeof theft and thecost of areplacement vehicle, salestaxes, registration fees, transaction
fees, and mechanical inspection fees;

(5) "Premium", the consideration paid to an insurer for a reimbursement
insurance policy;

(6) "Service contract", a contract or agreement for a separately stated
consideration or for aspecificdurationtoperformtherepair, replacement, or maintenance
of a motor vehicle or indemnification for repair, replacement, or maintenance, for the
operational or structural failure due to a defect in materials, workmanship, or normal
wear and tear, with or without additional provision for incidental payment of indemnity
under limited circumstances, including but not limited to towing, rental, and emer gency
road service, but does not include mechanical breakdown insurance or maintenance
agreements,

(7) "Vehicle protection product”, a vehicle protection device, system, or service
that:
(a) Isinstalled on or applied to a vehicle;
(b) Isdesigned to prevent loss or damage to a vehicle from a specific cause; and
(©) Includesawritten warranty.
For purposes of sections 385.400 to 385.436, the vehicle protection product includes,

without limitation, alarm systems, body part marking products, steering locks, window
etch products, pedal and ignition locks, fuel and ignition kill switches, and eectronic,
radio, and satellite tracking devices;

(8) " Vehicleprotection product warranty" or " warranty" , awritten agreement by
a warrantor that provides that if the vehicle protection product fails to prevent loss or
damageto avehiclefrom a specific cause, then thewarranty holder shall be paid specified
incidental costsby thewarrantor asaresult of thefailureof thevehicle protection product
to perform pursuant to the terms of the warranty. Incidental costs may be reimbur sed
under theprovisionsof thewarranty in either afixed amount specified in thewarranty or
sales agreement or by the use of a formulaitemizing specificincidental costsincurred by
thewarranty holder;

(90 "Vehicle protection product warrantor” or "warrantor”, a person who is
contractually obligated to the warranty holder under the terms of the vehicle protection
product warranty agreement. Warrantor doesnot includean authorized insurer providing
awarranty reimbur sement insurance policy;
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(210) "Warranty holder", the person who purchases a vehicle protection product
or who isa permitted transferee;

(11) "Warranty reimbursement insurance policy", a policy of insurance that is
issued to the vehicle protection product warrantor to provide reimbursement to the
warrantor or to pay on behalf of the warrantor all covered contractual obligations
incurred by thewarrantor under thetermsand conditionsof theinsured vehicleprotection
product warranties sold by the warrantor.

385.406. 1. No vehicle protection product may be sold or offered for salein this
stateunlesstheseller, warrantor, and administrator, if any, comply with the provisions of
sections 385.400 to 385.436.

2. Vehicle protection product warrantors and related vehicle protection product
sellers and warranty administrators complying with sections 385.400 to 385.436 ar e not
required to comply with and arenot subject to any other provisionsof the stateinsurance
code.

3. Service contract providerswho do not sell vehicle protection products are not
subject to the requirements of sections 385.400 to 385.436 and sales of vehicle protection
products are exempt from the requirements of sections 407.1200 to 407.1227, RSMo.

4. Warranties, indemnity agreements, and guaranteesthat are not provided asa
part of avehicleprotection product arenot subject tothe provisionsof sections 385.400to
385.436.

5. Notwithstanding the provisions of sections 408.140 and 408.233, RSMo, a
business which is licensed and regulated under sections 367.100 to 367.215, RSMo, may
offer and sell service contracts, as defined in section 384.403, in conjunction with other
transactions.

385.409. 1. A person shall not operate asa warrantor or represent to the public
that the person is a warrantor unless the person isregistered with the department on a
form prescribed by thedirector.

2. Warrantor registration records shall be filed annually and shall be updated
within thirty days of any change. The registration records shall contain the following
information:

(1) Thewarrantor's name, any fictitious names under which the warrantor does
businessin the state, principal office address, and telephone number;

(2) The name and address of the warrantor's agent for service of processin the
stateif other than the warrantor;

(3) Thenamesof thewarrantor's executive officer or officersdirectly responsible
for the warrantor's vehicle protection product business;
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(4) Thename, address, and telephonenumber of any administrator sdesignated by
the warrantor to be responsible for the administration of vehicle protection product
warrantiesin this state;

(5) A copy of the warranty reimbursement insurance policy or policies or other
financial information required by section 385.412;

(6) A copy of each warranty thewarrantor proposesto usein this state; and

(7) A statement indicating under which provision of section 385.412 thewar rantor
qgualifiesto do businessin this state as a warrantor.

3. Thedirector may charge each registrant a reasonable fee to offset the cost of
processing the registration and maintaining the recordsin an amount not to exceed five
hundred dollarsannually or asset by regulation. Theinformation in subdivisions(1) and
(2) of subsection 2 of this section shall be made available to the public.

4. |If aregistrant failstoregister by therenewal deadline, thedirector shall givethe
registrant written notice of thefailureand theregistrant shall havethirty daysto complete
the renewal of his or her registration before the registrant is suspended from being
registered in this state.

5. An administrator or person who sells or solicits a sale of a vehicle protection
product but whoisnot awarrantor shall not berequired toregister asawarrantor or be
licensed under the insurance laws of this state to sell vehicle protection products.

385.412. Novehicleprotection product shall besold or offered for salein thisstate
unlessthe warrantor conformsto subdivision (1) or (2) of this section in order to ensure
adequate performance under thewarranty. No other financial security requirementsor
financial standards for warrantors shall be required. The vehicle protection product's
warrantor may meet the requirements of this section by:

(1) Obtaining a warranty reimbursement insurance policy issued by an insurer
authorized to do businesswithin thisstate which providesthat theinsurer shall pay to, or
on behalf of, thewarrantor one hundred percent of all sumsthat thewarrantor islegally
obligated to pay according to the warrantor's contractual obligations under the
warrantor's vehicle protection product warranty. The warrantor shall file a true and
cor rect copy of thewar ranty reimbur sement insurancepolicy with thedirector. Thepolicy
shall contain the provisionsrequired in section 385.415; or

(2) Maintaining a net worth or stockholder's equity of fifty million dollars. The
warrantor shall providethedirector with acopy of thewarrantor'sor warrantor'sparent
company's most recent Form 10-K or Form 20-F filed with the Securities and Exchange
Commission within the last calendar year, or if the warrantor does not file with the
Securitiesand Exchange Commission, a copy of thewarrantor or thewarrantor's parent
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company's audited financial statements that shows a net worth of the warrantor or its
parent company of at least fifty million dollars. |f thewarrantor'sparent company'sForm
10-K, Form 20-F, or audited financial statementsar efiled tomeet thewarrantor'sfinancial
stability requirement, the parent company shall agree to guarantee the obligations of the
warrantor relating to warranties issued by the warrantor in this state. The financial
information filed under thissubdivision shall beconfidential asatrade secret of theentity
filing theinformation and not subject to public disclosureif the entity isnot required to
filewith the Securities and Exchange Commission.

385.415. No warranty reimbursement insurance policy shall be issued, sold, or
offered for salein this state unlessthe policy meetsthe following conditions:

(1) Thepolicy statesthat theissuer of the policy shall reimburse or pay on behalf
of thevehicleprotection product warrantor all covered sumswhich thewarrantor islegally
obligated to pay or shall providethat all servicethat thewarrantor islegally obligated to
perform accordingtothewarrantor's contractual obligationsunder the provisionsof the
insured warranties sold by the warrantor;

(2) Thepolicy statesthat in theevent payment dueunder thetermsof thewarranty
is not provided by the warrantor within sixty days after proof of loss has been filed
accor ding to the termsof thewarranty by the warranty holder, thewarranty holder may
filedirectly with the warranty reimbur sement insurance company for reimbur sement;

(3) Thepolicy providesthat a warranty reimbursement insurance company that
insures a warranty shall be deemed to have received payment of the premium if the
warranty holder paid for the vehicle protection product and insurer'sliability under the
policy shall not be reduced or relieved by a failure of the warrantor, for any reason, to
report theissuance of awarranty to theinsurer; and

(4) Thepolicy hasthefollowing provisionsregarding cancellation of the policy:

(@ Theissuer of areimbursement insurance policy shall not cancel such policy
until a notice of cancellation in writing has been mailed or delivered to thedirector and
each insured warrantor sixty days prior to cancellation of the palicy;

(b) The cancellation of a reimbursement insurance policy shall not reduce the
issuer'sresponsibility for vehicleprotection productssold prior tothedateof cancellation;
and

(c) In the event an insurer cancels a policy that a warrantor has filed with the
director, the warrantor shall do one of the following:

a. Fileacopy of anew policy with thedirector beforethetermination of the prior
policy; or
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b. Discontinue offering warranties as of the termination date of the policy until a
new policy becomes effective and is accepted by the director.

385.418. 1. Every vehicle protection product warranty shall be written in clear,
under standable language and shall be printed or typed in an easy-to-read point size and
font and shall not beissued, sold, or offered for salein the state unlessthe warranty:

(1) States that the obligations of the warrantor to the warranty holder are
guaranteed under a warranty reimbursement insurance policy if the warrantor electsto
meet its financial responsibility obligations under subdivision (1) of section 385.412, or
statestheobligationsof thewarrantor under thiswarranty arebacked by thefull faith and
credit of the warrantor if the warrantor electsto meet its financial responsibility under
subdivision (2) of section 385.412;

(2) Statesthat in the event a warranty holder must make a claim against a party
other than the warrantor, the warranty holder isentitled to make a direct claim against
the warranty reimbursement insurer upon the failure of the warrantor to pay any claim
or meet any obligation under theter msof thewar ranty within sixty daysafter proof of loss
hasbeen filed with thewarrantor, if thewarrantor electstomeet itsfinancial responsibility
obligations under subdivision (1) of section 385.412;

(3) Statesthe name and address of the insurer of the warranty reimbur sement
insurance policy, and thisinformation need not be preprinted on the warranty form but
may bestamped on thewarranty, if thewarrantor electsto meet itsfinancial responsibility
obligations under subdivision (1) of section 385.412;

(4) ldentifiesthewarrantor, the seller, and the warranty holder;

(5) Setsforth thetotal purchase price of the vehicle protection product and the
terms under which it is to be paid; however, the purchase price is not required to be
preprinted on the vehicle protection product warranty and may be negotiated with the
consumer at thetime of sale;

(6) Setsforth the procedurefor making a claim, including a telephone number;

(7) Statesthe existence of a deductible amount, if any;

(8) Specifies the payments or performance to be provided under the warranty
including payments for incidental costs, the manner of calculation or determination of
paymentsor performance, and any limitations, exceptions, or exclusions,

(9) Setsforth all of the obligations and duties of the warranty holder such asthe
duty toprotect against further damagetothevehicle, theobligation tonotify thewarrantor
in advance of any repair, or other similar requirements, if any;

(10) Setsforth anyterms, restrictions, or conditionsgover ningtransfer ability of the
warranty, if any; and
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(11) Containsadisclosurethat readssubstantially asfollows: " Thisagreement is
a product warranty and isnot insurance" .

2. At thetime of sale, the seller or warrantor shall provideto the purchaser:

(2) A copy of the vehicle protection product warranty; or

(2) A receipt or other written evidence of the purchase of the vehicle protection
product and a copy of the warranty within thirty days of the date of purchase.

385.421. 1. No vehicle protection product may be sold or offered for salein this
state unless the vehicle protection product warranty states the terms and conditions
governing the cancellation of the sale and warranty, if any.

2. Thewarrantor may only cancel thewarranty if thewarranty holder doesany of
thefollowing:

(1) Failsto pay for thevehicle protection product;

(2) Makesa material misrepresentation to the seller or warrantor;

(3 Commitsfraud; or

(4) Substantially breachesthe warranty holder's duties under the warranty.

3. Awarrantor cancelingawarranty shall mail written noticeof cancellation tothe
warranty holder at the last known address of the warranty holder in the warrantor's
recordsat least thirty daysprior tothe effective date of the cancellation. The notice shall
state the effective date of the cancellation and thereason for the cancellation.

385.424. 1. Unlesslicensed asan insurance company, avehicle protection product
warrantor shall not use in its name, contracts, or literature the words "insurance",
"casualty", "surety”, "mutual”, or any other word that is descriptive of the insurance,
casualty, or surety businessor that isdeceptively similar tothenameor description of any
insurance or surety corporation or any other vehicle protection product warrantor. A
warrantor may use theterm " guaranty" or a smilar word in the warrantor's name. A
warrantor or itsrepresentative shall not in its vehicle protection product warranties or
literature make, permit, or cause to be made any false or miseading statement, or
deliberately omit any material statement that would be consider ed misleading if omitted,
in connection with the sale, offer to sell, or advertisement of a vehicle protection product
warranty.

2. A vehicleprotection product seller or warrantor shall not requireasa condition
of financing that a retail purchaser of a motor vehicle purchase a vehicle protection
product.

385.427. 1. All vehicleprotection product warrantor sshall keep accur ateaccounts,
books, and records concer ning transactionsregulated under sections 385.400 to 385.436.
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2. A vehicle protection product warrantor's accounts, books, and records shall
include:

(1) Copiesof all vehicle protection product warranties;

(2) The name and address of each warranty holder; and

(3) Claimsfileswhich shall contain at least the dates, amounts, and descriptions of
all receipts, claims, and expenditures.

3. Avehicleprotection product warrantor shall retain all requir ed accounts, books,
and records pertaining to each warranty holder for at least threeyearsafter the specified
period of coverage has expired. A warrantor discontinuing business in the state shall
maintain itsrecordsuntil it furnishesthedirector satisfactory proof that it hasdischar ged
all obligationsto warranty holdersin this state.

4. Vehicle protection product warrantors shall make all accounts, books, and
recor ds concer ning transactions regulated under sections 385.400 to 385.436 availableto
the director for examination.

385.430. 1. Thedirector may conduct examinationsof warrantors, administrators,
or other personstoenfor cesections385.400t0 385.436 and protect war ranty holdersinthis
state. Upon request of the director, a warrantor shall make availableto the director all
accounts, books, and records concerning vehicle protection products provided by the
warrantor that are necessary to enablethe director to reasonably deter mine compliance
or noncompliance with sections 385.400 to 385.436.

2. If thedirector determinesthat a person has engaged, isengaging, or isabout to
engage in a violation of sections 385.400 to 385.436 or a rule adopted or order issued
thereunder, or aperson hasmaterially aided, ismaterially aiding, or isabout tomaterially
aid an act, practice, omission, or course of business constituting a violation of sections
385.400 to 385.436 or arule adopted or order issued thereunder, the director may issue
such administrative orders as authorized under section 374.046, RSMo. A violation of
these sectionsisa level two violation under section 374.049, RSMo.

3. If thedirector believes that a person has engaged, is engaging, or is about to
engage in a violation of sections 385.400 to 385.436 or a rule adopted or order issued
thereunder, or that a person has materially aided, is materially aiding, or is about to
materially aid an act, practice, omission, or cour se of business constituting a violation of
sections 385.400t0 385.436 or aruleadopted or order issued thereunder, thedirector may
maintain a civil action for relief authorized under section 374.048, RSMo. A violation of
these sectionsisa level two violation under section 374.049, RSMo.

385.433. The director may promulgate rules and regulations to implement the
provisions of sections 385.400 to 385.436. Such rules and regulations shall include
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disclosures for the benefit of the warranty holder, record keeping, and procedures for
publiccomplaints. Any ruleor portion of arule, asthat termisdefined in section 536.010,
RSMo, that is created under the authority delegated in this section shall become effective
only if it complieswith and is subject to all of the provisions of chapter 536, RSMo, and,
if applicable, section 536.028, RSMo. This section and chapter 536, RSMo, are
nonseverable and if any of the powers vested with the general assembly pursuant to
chapter 536, RSMo, toreview, todelay theeffectivedate, or todisapproveand annul arule
are subsequently held unconstitutional, then the grant of rulemaking authority and any
rule proposed or adopted after August 28, 2008, shall beinvalid and void.

385.436. Sections385.400t0 385.436 appliesto all vehicle protection productssold
or offered for saleon or after January 1, 2009. Thefailure of any person to comply with
sections 385.400 to 385.436 prior to January 1, 2009, shall not be admissiblein any court
proceeding, administrative proceeding, arbitration, or alternative dispute resolution
proceeding and may not otherwise be used to prove that the action of any person or the
affected vehicle protection product wasunlawful or otherwiseimproper. Theadoption of
sections 385.400 to 385.436 doesnot imply that a vehicle protection product war ranty was
insuranceprior to January 1, 2009. The penalty provision of sections 385.400 to 385.436
donot apply toany violation of sections385.400t0 385.436r elatingto or in connection with
the sale or failure to disclose in a retail installment contract or lease, or contract or
agreement that providesfor paymentsunder avehicleprotection product warranty solong
as the sale of such product, contract, or agreement was otherwise disclosed to the
purchaser in writing at the time of the purchase or lease.

Section B. The provisions of sections 385.400 to 385.436 are severable. If any part of
sections 385.400 to 385.436 is declared invalid or unconstitutional, it is the intent of the
legislature that the remaining portions of sections 385.400 to 385.436 shall remain and bein full
force and effect.

Section C. The enactment of sections 385.400 to 385.436 shall become effective on
January 1, 2009.
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