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SECOND REGULAR SESSION

HOUSE BILL NO. 2273

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES STEVENSON (Sponsor) AND WITTE (Co-sponsor).
Read 1st time February 27, 2008 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
4917L.011

AN ACT

Torepeal sections456.5-505 and 473.153, RSMo, and to enact in lieu thereof three new sections
relating to the Missouri uniform trust code.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections456.5-505 and 473.153, RSMo, are repeal ed and three new sections
enacted in lieu thereof, to be known as sections 456.4-418, 456.5-505, and 473.153, to read as
follows:

456.4-418. 1. During any period of timethat this section appliesto an irrevocable
trust, the trustee shall have the authority in its discretion to distribute trust income or
principal to aqualified remainder beneficiary of thetrust. For purposesof thissection, a
"qualified remainder beneficiary” isadescendant of apermissibledistributeewhowill be
eligible to receive distributions of trust income or principal, whether mandatory or
discretionary, upon thetermination of theinterest of such permissibledistributeeor upon
the termination of the trust.

2. Thissection shall apply to an irrevocabletrust that isadministered in this state

(1) thetrusteemay distributetrust incomeor principal to oneor morepermissible
distributees;

(2) nodistributionsof trust incomeor principal havebeen madeto any permissible
distributeeduringtheten-year period precedingthenoticerequired by subsection 5 of this
section;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(3) thetrustee determines that there will be sufficient assets in the trust for the
trustee to meet its obligations to the permissible distributees after any distributions
authorized by this section;

(4) thetrustee determines that the application of this section to the trust is not
inconsistent with a material purpose of thetrust; and

(5) the trustee determines that the application of this section to a trust that is
exempt fromthefederal generation-skippingtransfer tax will not causethetrust tobecome
subject to such tax.

3. After thetrusteedeter minesthat thissection appliesto atrust, thissection shall
continueto apply to thetrust until thefirst to occur of the following:

(1) thetermination of the interests of all the beneficiaries who were permissible
distributees on the date of the notice required by subsection 5 of this section;

(2) thetermination of thetrust; or

(3) the trustee determines that additional distributions under this section will
impair the ability of thetrusteeto meet itsobligation to the permissible distributees.

4. A spendthrift provision in thetermsof atrust isnot presumed inconsistent with
the application of this section to thetrust.

5. Thetrustee shall notify the qualified beneficiaries of thetrusteethat thetrustee
has determined that this section applies to a trust not less than sixty days before
distributing trust income or principal to any qualified remainder beneficiary.

6. A trusteeactingin good faith shall not beliableto any beneficiary for acting or
failing to act under this section.

456.5-505. 1. Whether or not theterms of atrust contain a spendthrift provision, during
the lifetime of the settlor, the property of arevocable trust is subject to claims of the settlor's
creditors.

2. With respect to an irrevocable trust without a spendthrift provision, a creditor or
assignee of the settlor may reach the maximum amount that can be distributed to or for the
settlor's benefit. If atrust has more than one settlor, the amount the creditor or assignee of a
particular settlor may reach may not exceed the settlor's interest in the portion of the trust
attributable to that settlor's contribution.

3. With respect to an irrevocable trust with a spendthrift provision, a spendthrift
provision will prevent the settlor's creditors from satisfying claims from the trust assets except:

(1) Wherethe conveyance of assets to the trust was fraudulent as to creditors pursuant
to the provisions of chapter 428, RSMo; or

(2) Tothe extent of the settlor's beneficia interest in the trust assets, if at the time the
trust became irrevocable:
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(8) The settlor was the sole beneficiary of either the income or principal of the trust or
retained the power to amend the trust; or

(b) The settlor was one of a class of beneficiaries and retained a right to receive a
specific portion of the income or principal of the trust that was determinable solely from the
provisions of the trust instrument.

4. Any trusteewho hasaduty or power to pay the debts of adeceased settlor may publish
anotice in some newspaper published in the county in which the domicile of the settlor at the
timeof hisor her death issituated once aweek for four consecutive weeksin substantially the
following form:

Toall personsinterestedintheestateof ................ , decedent. Theundersigned................
isacting as Trustee under atrust the terms of which provide that the debts of the decedent may
be paid by the Trustee(s) upon receipt of proper proof thereof. The address of the Trustee is

All creditors of the decedent are noticed to present their claimsto the undersigned within six (6)
months from the date of the first publication of this notice or be forever barred.

Trustee

(1) If such publication isduly made by the trustee, any debts not presented to the trustee
within six months from the date of the first publication of the preceding notice shall be forever
barred as against the trustee and the trust property.

(2) A trusteeshall not beliableto account to the decedent's personal representative under
the provisions of section 461.300, RSMo, by reason of any debt barred under the provisions of
this subsection.

(3) For purposesof thissubsection, theterm " domicile’ meansthe placein which
thesettlor voluntarily fixed hisor her abode, not for amere special or temporary purpose,
but with a present intention of remaining there permanently or for an indefinite term.

5. For purposes of this section:

(1) during the period the power may be exercised, the holder of a power of withdrawal
is treated in the same manner as the settlor of a revocable trust to the extent of the property
subject to the power; and

(2) uponthelapse, release, or waiver of the power, the holder istreated as the settlor of
the trust only to the extent the value of the property affected by the lapse, release, or waiver
exceeds the greater of the amount specified in Sections 2041(b)(2), 2514(e) or 2503(b) of the
Internal Revenue Code.



H.B. 2273 4

51
52

© 00 N O O & WN

gwwwwNNNNNNNNNNHHI—‘I—‘HHI—‘I—‘HH
W NP, O OWOOWUNO OO0 WNPOOONO OGO PMMWDNLEDO

6. Thissection shall not apply to a spendthrift trust described, defined, or established in
section 456.014.

473.153. 1. If atestator by will makes provision for the compensation of his or her
personal representative, that shall be allowed and taken as his or her full compensation unless
[he] the per sonal repr esentativefilesin the court awritten instrument renouncing all claimfor
the compensation provided by the will before qualifying as persona representative. When no
compensation is provided in the will, or when there is no will, or when the personal
representative renounces all claim to the compensation provided in the will, the compensation
of the personal representative shall be determined pursuant to this section. When thereisonly
one personal representative heor she shall be allowed as the minimum compensation for hisor
her services the following percentages of the value of the personal and real property
administered [and of the proceeds of all real property sold under order of the probate court]:

Onthefirst ............ $ 5000, 5 percent;
Onthenext ............ 20,000, 4 percent;
Onthenext ............ 75,000, 3 percent;
Onthenext ............ 300,000, 23/4  percent;
Onthenext ............ 600,000, 21/2  percent;
Onall over ............. 1,000,000, 2 percent.

In any case where reasonable compensation to the personal representative is in excess of the
minimum provided in the above schedule, the court shall allow such additional compensation
as will make the compensation of the personal representative reasonable and adequate.
Performance by the personal representative of extraordinary servicesis not necessary to entitle
him to such additional compensation. Such percentages shall be computed on the value of the
personal property at the time of disbursement or distribution thereof, except that where it is
necessary to allow compensation before the property is disbursed or distributed, or to alow
compensation to a personal representative who has been succeeded by another personal
representative, the court may determine the fair market value of property at the time of making
the allowance and base such percentage thereon.

2. When there are two or more joint or successor personal representatives they shall be
allowed in the aggregate reasonable compensation for their services, not exceeding twice the
minimum provided for in the schedul e set forth in subsection 1 of this section or five percent of
thevalueof the persona and real property administered [and of the proceedsof thereal property
sold under order of the probate division], whichever isless, except that this maximum limitation
shall not apply if [possession has been taken of real property pursuant to order of the probate
division but such rea property has not been sold under order of the probate division, or if]
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extraordinary services have been performed. Where there are two or more joint or successor
personal representatives the compensation allowed them shall be apportioned among them by
the court according to the services actually rendered by each, or as they may agree.

3. Attorneys performing services for the estate at the instance of the personal
representative shall be allowed out of the estate as the minimum compensation for their services
sums equal to the percentages set forth in the schedul e contained in subsection 1 of this section.
In any case where reasonable compensation to the attorneys is in excess of the minimum
provided in the schedule the court shall allow such additional compensation as will make the
compensation of the attorneys reasonable and adequate. Performance by the attorneys of
extraordinary services is not necessary to entitle them to such additional compensation. If the
personal representative is an attorney, no allowance shall be made for legal services performed
by himor her or at hisor her instance unless such services are authorized by thewill or by order
of the court or are consented to by all heirs and devisees whose rights may be adversely affected
by theallowance. Inaddition, when onemember of alaw firmor professional corporation serves
aspersonal representative of the estate and another member of the samelaw firm or professional
corporation serves as the attorney for the estate, only one fee as set forth in subsection 1 of this
section shall be allowed.

4. A persona representative may employ independent accountants, certified public
accountants, or tax specialists holding a valid permit to practice before the United States
Treasury Department to assist [him] the personal representative in filing estate tax returns,
federal and stateincometax returns, or establishing records of account and reporting on financial
results in those estates requiring this service and such person shall be allowed reasonable
compensation for such service as determined by the court. If the personal representativeis a
certified public accountant, tax specialist holding a valid permit to practice before the United
States Treasury Department or an independent accountant, no alowance shall be made for
accountant services performed by him or her or at hisor her instance unless such services are
authorized by will or by order of the court or are consented to by all heirs and devisees whose
rights may be adversely affected by the allowance. In addition, when one member of an
accounting firm or professional corporation serves as an accountant for the estate, only one fee
as set forth in subsection 1 of this section will be allowed.

5. If the court finds that any accountant's services or actionsin connection therewith are
wrong, improper or injurious to the estate, no accountant fee whatsoever shall be allowed.

6. Compensation properly alowable hereunder may be allowed to persona
representatives or attorneys upon final settlement, or partial compensation upon application
therefor, at any time or times during administration. If the court finds that a persona
representative hasfailed to discharge hisor her dutiesas such in any respect it may deny [him]
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the personal representative any compensation whatsoever or may reduce the compensation
which would otherwise be allowed. If the court finds that any attorney's services or actionsin
connection therewith are wrong, improper or injurious to the estate, no attorney fee whatever
shall be allowed.

7. No personal representative, other than one who is an attorney, may appear in court
except by attorney, and such attorney may not be a salaried employee of the personal
representative, but when the personal representativeisan attorney, nothing herein shall prevent
[his] the personal representative from being represented in court by a partner, associate or
employeewho isan attorney. Any personal representative may prepare and filehisor her own
inventories and settlements.

8. For purposes of this section, real property is administered in a supervised
administration only if the personal representative takes possession of the real property
under subsection 2 of section 473.263, and real property isadministered in an independent
administration if the personal representative takes possession or control of the property
under section 473.803.
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