© 00N O~ WN

e~ il i e
O M wN RO

SECOND REGULAR SESSION
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AN ACT

To amend chapter 434, RSMo, by adding thereto one new section relating to unenforceable
construction contracts.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 434, RSMo, is amended by adding thereto one new section, to be
known as section 434.105, to read as follows:

434.105. 1. No agreement, provision, covenant, clause, or understanding in,
collateral to, implied in, or affecting a construction contract shall:

(1) Statethat a party to the construction contract cannot suspend performance
under such contract or terminate such contract if another party to such contract failsto
make prompt paymentsunder such contract;

(2) Requireaparty totheconstruction contract to continuework or to continueto
supply, furnish, or providematerials, labor, or servicesif that party isnot paid under such
contract;

(3) Permit, allow, or authorize one party to take the following adver se action:

(@) Terminate or suspend the construction contract;

(b) Withhold, deduct, back charge, setoff, or redirect payments otherwise dueto
another party to the construction contract;

(c) Take possession of equipment, materials, appliances, property, or tools of
another construction contract;

(d) Takeover and finish thework of another party to the construction contract;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(e) Takeany other action detrimental to another party for any reason without fir st
giving written notice of the adver se action to the party against whom the adver se action
will be taken and stating with particularity what actions need to be taken to cure the
breach, defect, or deficiency serving asthe basisfor taking the adver se action and giving
reasonable opportunity to cure the same;

(4) Requireoneparty toaconstruction contract towaiveor releaseany rightsit has
under such contract or by operation of law torecover any amount in disputeasa condition
for receiving payment of an amount not in dispute;

(5) Make the construction contract subject to the laws of another state or that
requires any litigation, arbitration, or other dispute resolution proceeding arising from
such contract to be conducted in another state.

2. Any agreement, provision, covenant, clause, or under standing in, collateral to,
implied in, or affecting a construction contract described in subsection 1 of thissection is
void against public policy and wholly unenfor ceable.

3. As used in this section, a construction contract shall be one for private
construction between:

(1) Any owner and any contractor or supplier;

(2) Any contractor and any subcontractor or supplier;

(3) Any subcontractor and any sub-subcontractor or supplier;

(4) Any sub-subcontractor and sub-sub-subcontractor or supplier at whatever tier
for construction, reconstruction, remodeling, alteration, maintenance, or repair of any
Missouri real property, buildings, structures, improvements, highways, streets, bridges,
viaducts, shafts, wells, water or sewer systems, gasor other distribution systems, pipelines,
or appliances, including demolition, moving, or excavation connected ther ewith, and shall
includethefurnishingof surveying, design, engineering, development, supervision, testing,
observation, development, planning, or management services or labor, materials, or
equipment in connection with such work.

4. The provisions of this section shall only apply to construction contracts or
agreementsentered into after August 28, 2008.
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