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SECOND REGULAR SESSION

HOUSE BILL NO. 2469

94TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES KUESSNER (Sponsor),
WALSH AND WILDBERGER (Co-sponsors).

Read 1st time March 26, 2008 and copies ordered printed.

D. ADAM CRUMBLISS, Chief Clerk
55241 .01l

AN ACT

To repeal sections 436.005, 436.021, 436.027, 436.031, 436.045, 436.055, 436.061, 436.063,
and 436.067, RSMo, and to enact in lieu thereof eleven new sections relating to funeral
contracts, with a penalty provision.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 436.005, 436.021, 436.027, 436.031, 436.045, 436.055, 436.061,
436.063, and 436.067, RSMo, are repealed and eleven new sections enacted in lieu thereof, to
beknown as sections436.005, 436.021, 436.027, 436.031, 436.045, 436.054, 436.055, 436.059,
436.061, 436.067, and 436.068, to read as follows:

436.005. Asusedin sections436.005 to 436.071, unlessthe context otherwise requires,
the following terms shall mean:

(1) "Beneficiary”, theindividua who isto bethe subject of the disposition and who will
receive funeral services, facilities or merchandise described in a preneed contract;

(2) "Division", thedivision of professional registration of the department of [economic
development] insurance, financial institutions and professional registration;

(3) "Funeral merchandise”, caskets, grave vaults, or receptacles, and other personal
property incidental to a funeral or burial service, and such term shall also include grave lots,
grave space, grave markers, monuments, tombstones, crypts, niches or mausoleumsif, but only
if, such items are sold:

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(a) By acompanion agreement whichissoldin contemplation of trade or barter for grave
vaults or funeral or burial services and funeral merchandise; or

(b) At prices, in excessof prevailing market prices, intended to be offset by reductions
in the costs of funeral or burial services or facilities which are not immediately required];

(4) "Person”, any individual, partnership, corporation, cooperative, association, or other
entity;

(5) "Preneed contract”, [any contract or other arrangement which requires the current
payment of money or other property in consideration for the final disposition of a dead human
body, or for funeral or burial services or facilities, or for funeral merchandise, where such
disposition, services, facilities or merchandise are not immediately required, including, but not
limited to, an agreement providing for amembership fee or any other fee having asits purpose
the furnishing of burial or funeral services or merchandise at adiscount, except for contracts of
insurance, including payment of proceeds from contracts of insurance, unlessthe preneed seller
or provider is named as the owner or beneficiary in the contract of insurance] any agreement,
contract, or plan requiring the payment of money in alump sum or installmentswhich is
made or entered into with any person for thefinal disposition of a dead human body, for
funeral or burial services, or thefurnishing of funeral merchandisewherethedelivery of
the funeral merchandise or the furnishing of services is not immediately required. A
preneed contract includes agreements providing for a member ship fee or any other fee
having asits purpose the furnishing of funeral merchandise or burial or funeral services
to accomplish final disposition of adead human body. A preneed contract may befunded
by any mechanism authorized by this chapter including cash payment or whole or credit
lifeinsurance;

(6) "Preneed trust”, atrust established by a seller, as grantor, to receive deposits of,
administer, and disburse paymentsreceived under preneed contractsby such seller, together with
income thereon;

(7) "Provider", the person obligated to provide the disposition and funeral services,
facilities, or merchandise described in a preneed contract;

(8) "Purchaser", the personwho isobligated to make paymentsunder apreneed contract;

(9) "Seller”, the person who sells a preneed contract to a purchaser and who isobligated
to collect and administer all payments made under such preneed contract;

(10) "State board", the Missouri state board of embalmers and funeral directors;

(11) "Trustee", the trustee of a preneed trust, including successor trustees.

436.021. 1. No person, including without limitation a person who is a provider under
one or more preneed contracts, shall sell, perform or agree to perform the seller's obligations
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under, or be designated as the seller of, any preneed contract unless, at the time of that sale,
performance, agreement, or designation, that person shall:

(1) Beanindividual resident of Missouri or abusiness entity duly authorized to transact
businessin Missouri;

(2) Have established, as grantor, a preneed trust or trusts with terms consistent with
sections 436.005 to 436.071;

(3) Haveregistered with the state board.

2. If theestablishment of a preneed trust, asrequired by this section, would cause
undue hardship, theapplicant for registration may petition theboard for exemption from
thisrequirement. Inthepetition for exemption, theapplicant shall providetheboard with
a plan to ensure preneed moneys are safeguarded and shall execute any personal
guar antees, agreementstofund preneed contractssolely by lifeinsurance, or bondsor any
other agreement theboard may require. Whether unduehardship existsand whether this
exemption isgranted shall bewithin the sole discretion of the board.

3. Each seller under one or more preneed contracts shall:

(1) Maintain adequate records of all such contracts and related agreements with
providers and the trustee of preneed trusts regarding such contracts, including copies of all such
agreements,

(2) Notify the state board in writing of the name and address of each provider who has
authorized the seller to sell one or more preneed contracts under which the provider isdesignated
or obligated as the contract's "provider";

(3) Fileannually with the state board a signed and notarized report on forms provided
by the state board. Such areport shall only contain:

() The date the report is submitted and the date of the last report;

(b) The name and address of each provider with whom it is under contract;

(c) Thetotal number of preneed contracts sold in Missouri since the filing of the last
report;

(d) Thetotal face value of al preneed contracts sold in Missouri since the filing of the
last report;

(e) The name and address of the financial institution in Missouri in which it maintains
the trust accounts required under the provisions of sections 436.005 to 436.071 and the account
numbers of such trust accounts,

(f) A consent authorizing the state board to order an examination and if necessary an
audit by staff of the division of professional registration who are not connected with the board
of the trust account, designated by depository and account number. The staff of the division of
professional registration in conducting the audit shall not release a detailed accounting of the
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trust account to the board unless there exist circumstances indicating that the account does not
comply with the requirements of sections 436.005 to 436.071, but shall provide the board with
a summary of the examination or audit showing general compliance with the provisions of
sections 436.005 to 436.071;

(4) Filewiththestate board aconsent authorizing the state board to order an examination
and if necessary an audit by staff of the division of professional registration who are not
connected with the board of its books and records relating to the sale of preneed contracts and
the name and address of the person designated by the seller as custodian of these books and
records. The staff of the division of professional registration in conducting the audit shall not
release a detailed accounting of the trust account to the board unless there exist circumstances
indicating that the account does not comply with the requirements of sections 436.005 to
436.071, but shall provide the board with a summary of the examination or audit showing
general compliance with the provisions of sections 436.005 to 436.071;

(5) Cooperate with the state board, the office of the attorney general, and the divisionin
any investigation, examination or audit brought under the provisions of sections 436.005 to
436.071.

[3.] 4. Prior to selling or otherwise disposing of a mgjority of its business assets, or a
majority of itsstock if acorporation, or ceasing to do businessasaseller, the seller shall provide
written notification to the state board of itsintent to engage in such sale at least sixty days prior
to the date set for the closing of the sale, or of itsintent to cease doing business at | east sixty days
prior to the date set for termination of its business. Thewritten notice shall be sent, at the same
timeasitisprovided to the state board, to all providerswho arethen obligated to providefuneral
services or merchandise under preneed contracts sold by the seller. Upon receipt of the written
notification, the state board may take reasonable and necessary action to determinethat the seller
has made proper plans to assure that the trust assets of the seller will be set aside and used to
service outstanding preneed contracts sold by the seller. The state board may waive the
requirements of this subsection or may shorten the period of notification whenever in its
discretionit determinesthat compliancewith itsprovisionsarenot necessary. Failureof thestate
board to take action regarding such sale or termination of business within sixty days shall
constitute such awaiver.

[4.] 5. Itisaviolation of the provisions of sections 436.005 to 436.071 for any person
to sell, transfer or otherwise dispose of the assets of a seller without first complying with the
provisions of subsection 3 of this section.

436.027. 1. The seller may retain as his own money, for the purpose of covering his
selling expenses, servicing costs, and general overhead, theinitial fundsso collected or paid until
he has received for his use and benefit an amount not to exceed twenty percent of the total



H.B. 2469 5

4

© 00 N O O

10
11
12
13
14

© 00N Ok~ WNDN

NN DNDNMNMNNMNNERPEPEPPRPEPERPEPRPEPPRPRPEPE
g b WONEFEP O OOoWL~NO O PS~WwDNEO

amount agreed to be paid by the purchaser of such prepaid funeral benefits as such total amount
isreflected in the contract.

2. All fundsthe seller is not entitled to retain that are received as payment on a
preneed contract shall bedeposited in theseller'strust account within threebusinessdays
of receipt.

3. After the seller hasreceived itstwenty percent, all subsequent payments made
by the consumer shall be made payable directly to thetrust and not to the seller.

4. If the seller receives a lump sum payment from the purchaser, the seller shall
deposit the entire amount into thetrust account and be entitled to receive back from the
trust an amount not to exceed twenty percent of the total amount due on the preneed
contract.

436.031. 1. Thetrusteeof apreneed trust shall be astate or federally chartered financial
institution authorized to exercise trust powersin Missouri. Thetrustee shall accept all deposits
made to it by the seller of a preneed contract and shall hold, administer, and distribute such
deposits, in trust, as trust principal, pursuant to the provisions of sections 436.005 to 436.071.
Payments regarding two or more preneed contracts may be deposited into and commingled in
the same preneed trust, solong asthetrust'sgrantor isthe seller of all such preneed contractsand
the trustee maintains adequate records of all payments received.

2. All property held in a preneed trust, including principal and undistributed income,
shall beinvested and reinvested by thetrustee thereof. Thetrustee shall exercise such judgment
and care under circumstances then prevailing which men of ordinary prudence, discretion, and
intelligence exercise in the management of their own affairs, not in regard to speculation but in
regard to the permanent disposition of their funds, considering the probable income therefrom
aswell asthe probable safety of their capital. A preneed trust agreement may provide that when
the principal and interest in a preneed trust exceeds two hundred fifty thousand dollars,
investment decisions regarding the principal and undistributed income may be made by a
federally registered or Missouri-registered independent qualified investment advisor designated
by the seller who established the trust and approved by thetrustee; provided, that title to all
investment assets shall remain with the trustee and be kept by the trustee to be liquidated upon
request of the advisor of the seller in accordance with the provisions of this chapter. Inno
caseshall control of said assets be divested from thetrustee nor shall said assets be placed in any
investment which would be beyond the authority of a reasonably prudent trustee to invest in.
The trustee shall be relieved of al liability regarding reasonable and prudent investment
decisions made by such qualified investment advisor. Thetrustee shall havetheauthority to
removeand replacethefinancial advisor if thetrusteedeter minesthat thefinancial advisor
hasviolated or isabout to violate any provision of thischapter. Thetrustee shall provide
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awritten noticeto the attorney general's office and to the state board of the removal, the
name and address of the new trustee, and thereason for theremoval.

3. Any investment of preneed funds shall be made in investments designed to
increasethevalueof the preneed funds. No investmentsshall bemadein any manner that
does not have the potential to increase the value of the preneed funds. No trustee or
financial advisor shall invest preneed fundsin term life insurance policiesor any similar
insurance vehicle which doesnot havethe potential toincreasethevalue of thefunds. No
loans against any life insurance policy purchased with preneed money shall be allowed.

4. The seller of a preneed contract shall be entitled to all income, including, [without
limitation,] interest, dividends, and capital gains, and losses generated by the investment of
preneed trust property regarding such contract, and the trustee of the trust may distribute all
income, net of losses, to the seller at least annually; but no such income distribution shall be
made to the seller if, and to the extent that, the distribution would reduce the aggregate market
value on the distribution date of all property held in the preneed trust, including principal and
undistributed income, below the sum of al deposits made to such trust pursuant to subsection
1 of this section for all preneed contracts then administered through such trust.

[4.] 5. All expensesof establishing and administering apreneed trust, including, without
limitation, trustee'sfees, legal and accounting fees, investment expenses, and taxes, shall bepaid
or reimbursed directly by the seller of the preneed contracts administered through such trust and
shall not be paid from the principal of a preneed trust.

[5.] 6. The trustee of a preneed trust shall maintain adequate books of account of all
transactionsadministered through thetrust and pertainingto thetrust generally. Thetrusteeshall
assist seller who established the trust or its successor in interest in the preparation of the annual
report described in subdivision (3) of subsection [2] 3 of section 436.021. The seller shall
furnish to each contract purchaser, within fifteen days after receipt of the purchaser's written
request, awritten statement of all depositsmadeto suchtrust regarding such purchaser'scontract.

[6.] 7. Thetrustee of apreneed trust shall, from time to time, distribute trust principal
as provided by sections 436.005 to 436.071.

[7.] 8. A preneed trust shal terminate when trust principal no longer includes any
paymentsmade under any preneed contract, and upon such termination thetrustee shall distribute
all trust property, including principal and undistributed income, to the seller which established
the trust.

436.045. Within thirty days after a provider and awitness shall certify in writing to the
seller that the provider has provided thefinal disposition of the dead body, and funeral [services,
facilities, and] merchandisedescribed in the contract, or hasprovided alternativefuneral benefits
for the beneficiary pursuant to specia arrangements made with the purchaser and upon being
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provided a certified copy of the death certificate of the decedent, the seller shal pay to the
provider a net amount equal to all payments required to be made pursuant to the written
agreement between the seller and the provider or all payments made under the contract. Upon
delivery to the trustee of the provider's receipt for such payment, the trustee shall distribute to
the seller from the trust an amount equal to al deposits made into the trust for the contract.

436.054. 1. Inlieu of holding preneed fundsin trust, a preneed contract may be
funded by a whole life insurance policy subject to the seller making the following
requirements and written disclosures to the purchaser prior to accepting a purchaser's
initial payment:

(1) Thepurchaser shall befully awareand receivewritten noticethat the preneed
contract fundsarefor the purchaseof lifeinsurance and that the fundswill not beheld in
trust;

(2) If theinsurancefundingthepreneed contract issold by an insurance agent who
isalso an employee of the preneed seller, the agent of a preneed seller, or an employee of
a licensed funeral establishment, the purchaser shall receive written notice of such
relationship and be advised that he or shemay fund the preneed contract by the purchase
of a life insurance policy from any life insurance agent or company authorized to do
businessin Missouri;

(3) Written disclosure of the name, address, telephone number, and contact
information for both the life insurance company and the agent of the life insurance
company selling the policy;

(4) Written disclosureof therelationship of thelifeinsurancepolicy tothefunding
of the preneed funeral contract and the natureand existence of any guar anteesrelatingto
such contract;

(5) Written disclosur e of the impact on the preneed funeral contract of any:

(a) Changesinthelifeinsurancepolicy, including, but not limited to, changesinthe
assignment, beneficiary designation, or use of the proceeds;

(b) Penalties to be incurred by the policyholder as a result of failure to make
premium payments; and

(c) Penaltiestobeincurred or moneysto bereceived asaresult of cancellation or
surrender of thelifeinsurance palicy;

(6) Written disclosur e containing all relevant infor mation concer ning what occurs
and whether any entitlements or obligations arise if there is a difference between the
proceeds of the lifeinsurance policy and the amount actually needed to fund the preneed
funeral contract.
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2. Thepurchaser shall bethe owner and the only person allowed to make changes
tothelifeinsurance policy. In no event shall theowner of the policy bethe preneed seller.

3. Innoevent shall theseller, or itsagent, collect from the purchaser any amount
in excessof what isrequired to pay the premiumson thelifeinsurance policy used to fund
the preneed contract.

4. If, after thedeath of thebeneficiary of a preneed contract, the proceedsfrom the
lifeinsurancepolicy arein excessof theactual cost of thefuneral mer chandiseand services
provided, any such excess proceeds, if the proceedsarenot required to bepaid tothe state
for reimbursement of medical benefits, shall be refunded to the person taking financial
responsibility for the payment of the funeral merchandise and services, or if none, tothe
estate of the decedent.

436.055. 1. All complaints received by the state board which allege a registrant's
noncompliance with the provisions of sections 436.005 to 436.071 or allegethat aregistrant
hascommitted any act that would makehim or her ineligiblefor registration under section
436.059 shall be forwarded to the division of professional registration for investigation, except
minor complaints which the state board can mediate or otherwise dispose of by contacting the
parties involved. A copy of each such complaint shall be forwarded to the subject registrant,
except that each complaint in which the complainant alleges under oath that a registrant has
misappropriated preneed contract payments may be forwarded to the division of professional
registration without notice to the subject registrant.

2. Thedivision shall investigate each complaint forwarded from the state board using
staff who are not connected with the state board and shall forward the results of such
investigation to the subject registrant and to the attorney general for evaluation. [If the attorney
general, after independent inquiry using staff of the attorney general’s office who have not
represented the board, determines that there is no probable cause to conclude that the registrant
has violated sections 436.005 to 436.071, the registrant and the state board shall be so notified
and the complaint shall be dismissed; but, if the attorney general determines that there is such
probable cause the registrant shall be so notified and the results of such evaluation shall be
transmitted to the state board for further action as provided in sections 436.061 and 436.063.]
The attorney general shall evaluate the results of each investigation and shall be
authorized, at hisor her discretion and with nofurther action from either theboard or the
division, to proceed with any administrative, civil, or criminal proceedingsin accor dance
with sections436.005t0 436.071, or heor shemay refer thematter tothelocal prosecuting
attorney.

3. Thedivision may inspect or audit therecordsof any seller, provider, or preneed
trust at any timetoensurearegistrant'scompliancewith the provisionsof sections436.005
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to 436.071. The division shall conduct random inspections or audits of sellers and
providers of no fewer than five, nor more than twenty-five per fiscal year plus any
ingpection or audit requested by the board or the attorney general's office. After each
inspection or audit, the division shall forward the results of such investigation to the
subject registrant and to the attorney general. The attorney general shall have the
authority to act upon theresults of any such inspection or audit asif it were a complaint
filed with the board.

436.059. 1. Theboard shall not register any applicant for registration aseither a
preneed seller or provider if theapplicant, or if any businessentity, in which each owner,
partner, officer, member, or controlling owner ship interest, isa:

(1) Person who has had any license, permit, or registration revoked by any
insurance regulatory agency or professional licensing board of any state; or

(2) Person who hasbeen adjudicated and found guilty, or entered a plea of guilty
or nolo contendre, whether or not a sentenceisimposed, in a criminal prosecution under
thelaws of any state or of the United Statesfor any:

(a) Felony; or

(b) Offensewheretheessential element of which isfraud, dishonesty, deception, or
an act of violence; or

(c) Offenseinvolving a controlled substance; or

(d) Offenseimplicating thelicensee'scompetenceto practice, including violations
of any statute or regulation related to the funeral industry or to consumer protection.

The board may issue a registration to an applicant ineligible for registration under this
subsection if the applicant demonstrates to the satisfaction of the board and within the
discretion of theboard that theapplicant issufficiently rehabilitated to befit for licensure.

2. Each person seekingregistration under thischapter shall provideevidencetothe
board sufficient for the board to deter minethat each applicant, or if a business entity, in
which each owner, partner, officer, member, or controllingowner ship interest of theentity,
isa person of good moral character.

436.061. 1. Each person who shall knowingly and willfully violate any provision of
sections436.005t0436.071, and any officer, director, partner, agent, or empl oyee of such person
involved in such violation is guilty of a class D felony. Each violation of any provision of
sections 436.005 to 436.071 constitutes a separate offense and may be prosecuted individualy.
The attorney general shall have concurrent jurisdiction with any local prosecutor to
prosecute under this section.
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2. Any violation of the provisions of sections 436.005 to 436.071 shall constitute a
violation of the provisionsof section407.020, RSMo. Inany proceeding brought by the attorney
general for a violation of the provisions of sections 436.005 to 436.071, the court may, in
addition to imposing the penalties provided for in sections 436.005 to 436.071, order the
revocation or suspension of the registration of a defendant seller or provider.

3. The attorney general may file a complaint with the administrative hearing
commission, as provided in chapter 621, RSMo, against any seller or provider or any
per son who hasfailed torenew or hassurrendered hisor her seller or provider registration
for any violation of any provision of thissection or if theregistrant hascommitted any act
that would make him or her ineligible for registration under section 436.059.

4. Upon afinding by the administrative hearing commission that a registrant has
violated any provisions of sections 436.005 to 436.071, the board may take one or mor e of
the following actions:

(1) Censure; or

(2) Placetheregistrant on probation on such terms and conditions as the board
deems appropriatefor a period not to exceed five years; or

(3) Suspend theregistration for a period not to exceed threeyears; or

(4) Revoketheregistration issued under sections 436.005 to 436.071.

436.067. [No information given to the board, the division or the attorney genera
pursuant to the provisions of sections 436.005 to 436.071 shall, unless ordered by a court for
good cause shown, be produced for inspection or copying by, nor shall the contents thereof be
disclosed to, any person other than the seller, or the provider who is the subject thereof, the
authorized employee of the board, the attorney general or the division, without the consent of the
person who produced such material. However, under such reasonable conditions and terms as
theboard, thedivision or the attorney general shall prescribe, such material shall beavailablefor
inspection and copying by the person who produced such material or any duly authorized
representative of such person. The state board, the division or the attorney general, or hisduly
authorized assistant, may use such documentary material or copies thereof in the enforcement
of the provisions of sections 436.005 to 436.071 by presentation before any court or the
administrative hearing commission, but any such material which containstrade secrets shall not
be presented except with the approval of the court, or the administrative hearing commission,
in which the action is pending after adequate notice to the person furnishing such material. No
documentary material provided the board, the division or the attorney general pursuant to the
provisionsof sections436.005to 436.071 shall bedisclosed to any personfor usein any criminal
proceeding.] All complaints, investigation materials, annual registration, reports, and



H.B. 2469 11

18
19

© 00 ~NO 01Tk WN

H
OQOVWoO~NOOYOULPWN

information pertaining to the registrant shall be closed and may be disclosed only as
authorized by statute or order of the court.

436.068. Theboard may promulgaterulestoimplement the provisions of sections
436.005t0436.071. Any ruleor portion of arule, asthat termisdefined in section 536.010,
RSMo, that iscreated under the authority delegated in this section shall become effective
only if it complieswith and is subject to all of the provisions of chapter 536, RSMo, and,
if applicable, section 536.028, RSMo. This section and chapter 536, RSMo, are
nonsever ableand if any of thepower svested with thegener al assembly under chapter 536,
RSMo, to review, to delay the effective date, or to disapprove and annul a rule are
subsequently held unconstitutional, then the grant of rulemaking authority and any rule
proposed or adopted after August 28, 2008, shall be invalid and void.

[436.063. Whenever the state board determinesthat aregistered seller or
provider has violated or is about to violate any provision of sections 436.005 to
436.071 following a meeting at which the registrant is given a reasonable
opportunity to respond to charges of violations or prospective violations, it may
request the attorney general to apply for the revocation or suspension of the
seller's or provider's registration or the imposition of probation upon terms and
conditions deemed appropriate by the state board in accordance with the
procedure set forthin sections621.100to 621.205, RSMo. Useof the procedures
set out in this section shall not preclude the application of the provisions of

subsection 2 of section 436.061.]
v



