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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 1055

95TH GENERAL ASSEMBLY

2403L.06C D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal sections 172.290, 402.010, 402.015, 402.025, 402.030, 402.035, 402.040, 402.045,
402.055, 402.060, 456.5-505, 469.411, 472.335, 473.333, 475.130, and 475.190, RSMo,
and to enact in lieu thereof eighteen new sections relating to trusts, estates, and
endowment funds.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 172.290, 402.010, 402.015, 402.025, 402.030, 402.035, 402.040,
402.045, 402.055, 402.060, 456.5-505, 469.411, 472.335, 473.333, 475.130, and 475.190,
RSMo, are repealed and el ghteen new sections enacted in lieu thereof, to be known as sections
172.290, 402.130, 402.132, 402.134, 402.136, 402.138, 402.140, 402.142, 402.144, 402.146,
402.148, 456.4-418, 456.5-505, 469.411, 472.335, 473.333, 475.130, and 475.190, to read as
follows:

172.290. Notwithstanding any other provision of law to the contrary, grants made
to the curators for specified purposes and uses shall not be applied, either wholly or in part, to
any other uses; provided, however, that in carrying out its duties astrustee, the curators
may use a reasonable portion of its endowment to support internal endowment
administration and development functions. For purposes of this section, " reasonable
portion" shall mean no morethan two percent of thetotal market value of theendowment
for the applicable year.

402.130. Asused in sections 402.130 to 402.148, the following terms shall mean:

(1) "Charitable purpose”, therelief of poverty, the advancement of education or
religion, the promotion of health, the promotion of a gover nmental purpose, or any other
pur pose the achievement of which isbeneficial to the community;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(2) "Endowment fund”, an institutional fund or part thereof that, under theterms
of a gift instrument, is not wholly expendable by the institution on a current basis. The
term shall not include assets that an institution designates as an endowment fund for its
own USe,

(3) " Gift instrument”, arecord or records, including an institutional solicitation
under which property is granted to, transferred to, or held by an institution as an
institutional fund;

(4) "Institution":

(&) A person, other than an individual, organized and operated exclusively for
charitable purposes,

(b) A government or governmental subdivision, agency, or instrumentality tothe
extent that it holds funds exclusively for a charitable purpose; or

(c) A trust that had both charitable and noncharitable interests after all
noncharitable interests have ter minated;

(5 "Institutional fund", a fund held by an institution exclusively for charitable
purposes. It shall not include:

(a) Program-related assets,

(b) A fund held for an institution by atrusteethat isnot an institution; or

(c) Afundinwhich abeneficiary that isnot an institution hasan inter est other than
an interest that could arise upon violation or failure of the purposes of the fund,;

(6) " Person”, an individual, corporation, businesstrust, estate, trust, partnership,
limited liability company, association, joint venture, public corporation, government or
governmental subdivision, agency, or instrumentality, or any other legal or commercial
entity;

(7) " Program-related asset” , an asset held by an institution primarily toaccomplish
a charitable purpose of theinstitution and not primarily for investment;

(8) "Record", information that isinscribed on tangible medium or that is stored
in an electronic or other medium and isretrievablein perceivable form.

402.132. 1. Subject to theintent of a donor expressed in a gift, an institution, in
managing and investing an institutional fund, shall consider thecharitablepurposesof the
institution and the purposes of the institutional fund.

2. In addition to complying with the duty of loyalty imposed by law other than in
sections 402.130 to 402.148, each person responsible for managing and investing an
institutional fund shall manage and invest the fund in good faith and with the care an
ordinary prudent person in alike position would exercise under similar circumstances.

3. In managing and investing an institutional fund, an institution:
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(1) May incur only costs that are appropriate and reasonable in relation to the
assets, the purpose of theinstitution, and the skills available to the institution; and

(2) Shall makeareasonableeffort to verify factsrelevant to the management and
investment of the fund.

4. An institution may pool two or more institutional funds for the purposes of
management and investment.

5. Except asotherwise provided by a gift instrument, the following rules apply:

(1) In managing and investing an institutional fund, the following factors, if
relevant, shall be considered:

(@) General economic conditions;

(b) Thepossible effect of inflation or deflation;

(c) The expected tax consequences, if any, of investment decisions or strategies;

(d) Therole that each investment or course of action plays within the overall
investment portfolio of the fund;

(e) Theexpected total return fromtheincomeand theappr eciation of investments;

(f) Other resources of theinstitution;

(9) The needs of the institution and the fund to make the distributions and to
preserve capital; and

(h) Anasset'sspecial relationship or special value, if any, tothecharitablepur poses
of theinstitution;

(2) Management and investment decisions about an individual asset shall not be
madein isolation but in the context of theinstitutional fund's portfolio of investments as
awholeand asapart of an overall investment strategy having risk and return objectives
reasonably suited to the fund and to the institution;

(3) Except asotherwise provided by law other than in sections402.130 to 402.148,
an institution may invest in any kind of property or type of investment consistent with this
section;

(4) Aningtitution shall diversify theinvestmentsof an institutional fund unlessthe
institution reasonably deter minesthat becauseof special cir cumstancesthepurposesof the
fund are better served without diversification;

(5) Withinareasonabletimeafter receivingproperty, aninstitution shall makeand
carry out decisionsconcerning theretention or disposition of the property or torebalance
a portfolio in order to bring the institutional fund into compliance with the purposes,
terms, and distribution requirements of the institution as necessary to meet other
circumstances of the institution and the requirements of sections 402.130 to 402.148;
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(6) A personthat hasor representsto have special skillsor expertise, or isselected
in reliance upon the person'srepresentation that the per son has special skillsor expertise
and in reliance thereupon is selected and assigned institutional funds management and
investment functions, has a duty to use those skills or that expertise in managing and
investing institutional funds.

402.134. 1. Subject totheintent of the donor expressed in the gift instrument, an
institution may appropriatefor expenditureor accumulatesomuch of an endowment fund
astheinstitution determinesis prudent for the uses, benefits, purposes, and duration for
which theendowment fund is established. Unlessotherwise stated in the gift instrument,
the assets in an endowment fund are donor-restricted assets until appropriated for
expenditureby theinstitution. In making a determination to appropriate or accumulate,
theinstitution shall act in good faith with the care that an ordinary prudent personin a
likeposition would exer ciseunder similar circumstancesand shall consider, if relevant, the
following factors:

(1) Theduration and preservation of the endowment fund;

(2) The purposes of theinstitution and the endowment fund;

(3) General economic conditions;

(4) Thepossibleeffect of inflation or deflation;

(5) Theexpected total return from income and the appreciation of investments;

(6) Other resourcesof theinstitution; and

(7) Theinvestment policy of the institution.

2. To limit the authority to appropriate for expenditure or accumulate under
subsection 1 of this section, a gift instrument shall specifically state the limitation.

3. Termsin agift instrument designating a gift asan endowment, or adirection or
authorization in the gift instrument to use only "income", "interest", " dividends', or
"rents, issuesor profits', or to preservetheprincipal intact, or wordsof that import that:

(1) Createan endowment fund of per manent duration unlessother languageinthe
gift instrument limits the duration or purpose of the fund; and

(2) Do not otherwise limit the authority to appropriate for expenditure or
accumulate under subsection 1 of this section.

402.136. 1. Subject to any specific limitation set forth in a gift instrument or law
not within sections402.130t0 402.148, an institution may delegateto an exter nal agent the
management and investment of an institutional fund to theextent that an institution could
prudently delegateunder thecircumstances. Aninstitution shall act in good faith with the
care that an ordinarily prudent person in a like position would exercise under similar
circumstancesin:
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(1) Selecting an agent;

(2) Establishingthescopeand termsof the delegation consistent with the pur poses
of theinstitution and theinstitutional fund; and

(3) Periodically reviewing the agent's actions in order to monitor the agent's
performance and compliance with the scope and terms of the delegation.

2. In performing a delegated function, an agent owes a duty to the institution to
exer cise reasonable care to comply with the scope and terms of the delegation.

3. Aninstitution that complieswith subsection 1 of thissection isnot liablefor the
decisionsor actions of an agent to which the function was delegated.

4. By accepting delegation of a management or investment function from an
institution that issubject tothelawsof thisstate, an agent submitstothejurisdiction of the
courts of this state in all proceedings arising from or related to the delegation or the
performance of the delegated function.

5. An institution may delegate management and investment functions to its
committees, officers, or employeesasauthorized by law other than provided for in sections
402.130 to 402.148.

402.138. 1. If thedonor consentsin arecord, an institution may release or modify,
in whole or in part, a restriction contained in a gift instrument on the management,
investment, or purpose of an institutional fund. A release or modification may not allow
afund to be used for a purpose other than a charitable purpose of theinstitution.

2. Thecourt, upon application of an institution, may modify ar estriction contained
inagiftinstrument regar dingthemanagement or investment of an institutional fund if the
restriction has become impracticable or wasteful, if it impairs the management or
investment of the fund, or if, because of circumstances not anticipated by the donor, a
modification of a restriction will further the purposes of the fund. Theinstitution shall
notify the attorney general of the application, and the attorney general shall be given an
opportunity to be heard. To the extent practicable, any modification shall be made in
accor dance with the donor's probableintention.

3. If aparticular charitable purpose or restriction contained in a gift instrument
on theuseof an institutional fund becomesunlawful, impracticable, impossibletoachieve,
or wasteful, the court, upon application of an institution, may modify the purpose of the
fund or therestriction on the use of the fund in a manner consistent with the charitable
purposesexpressed in thegift instrument. Theinstitution shall notify theattor ney gener al
of the application, and the attorney general shall be given an opportunity to be heard.

4. If an institution determinesthat arestriction contained in a gift instrument on
the management, investment, or purpose of an institutional fund is unlawful,



H.C.S. H.B. 1055 6

21
22
23
24
25
26
27
28

o b~ wWDN

w N

© 00N Ok~ WN

B
()

impracticable, impossible to achieve, or wasteful, the institution, sixty days after
notification to the attorney general, may release or modify therestrictionsin wholeor in
part if:

(1) Theinstitutional fund subject totherestriction hasatotal valueof lessthan fifty
thousand dollars;

(2) Morethan ten years have lapsed since the fund was established; and

(3) Theinstitution usesthe property in a manner consistent with the charitable
purposes expressed in the gift instrument.

402.140. Sections402.130 to 402.148 shall apply to institutional funds existing on
or established after August 28, 2009.

402.142. Asauthorized in 15U.S.C. 7002, as amended, sections 402.130to 402.148
modifies, limits, or supersedesthe federal Electronic Signaturesin Global and National
Commerce Act, 15 U.S.C. Section 7001, et seq., but do not modify, limit, or supersede 15
U.S.C. Section 7001(a), or authorize electronic delivery of any of the notices described in
15 U.S.C. Section 7003(b).

402.144. Compliancewith sections402.130to 402.148 isdetermined in light of the
factsand circumstances existing at the time a decision ismade or action istaken and not
by hindsight.

402.146. I n applyingand constr uing sections402.130t0402.148, consider ation shall
be given to the need to promote uniformity of the law with respect to its subject matter
among statesthat enact it.

402.148. Nothing in sections 402.130 to 402.148 shall act to amend the status of
governing boards or the dutiesand liabilities of directorsunder other applicable law.

456.4-418. 1. During any period of timethat this section appliesto an irrevocable
trust, the trustee shall have the authority in its discretion to distribute trust income or
principal to a qualified remainder beneficiary of thetrust. For purposesof thissection, a
" qualified remainder beneficiary” isadescendant of apermissibledistributeewhowill be
eligible to receive distributions of trust income or principal, whether mandatory or
discretionary, upon thetermination of theinterest of such permissibledistributeeor upon
the termination of thetrust.

2. Thissection shall apply toan irrevocabletrust that isadministered in thisstate

(1) Thetrusteemay distributetrustincomeor principal tooneor morepermissible
distributees;
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(2) Nodistributionsof trust incomeor principal havebeen madetoany permissible
distributeeduringtheten-year period precedingthenoticerequired by subsection 5of this
section;

(3) Thetrustee determinesthat there will be sufficient assetsin thetrust for the
trustee to meet its obligations to the permissible distributees after any distributions
authorized by this section;

(4) Thetrustee determinesthat the application of this section to the trust is not
inconsistent with a material purpose of the trust;

(5) The trustee determines that the application of this section to a trust that is
exempt fromthefederal generation-skippingtransfer tax will not causethetrust tobecome
subject to such tax; and

(6) Thetrust becameirrevocableon or before September 25, 1985.

3. After thetrustee deter minesthat thissection appliesto atrust, thissection shall
continueto apply to thetrust until thefirst to occur of the following:

(1) Thetermination of theinterests of all the beneficiaries who were permissible
distributees on the date of the notice required by subsection 5 of this section;

(2) Thetermination of thetrust; or

(3) The trustee determines that additional distributions under this section will
impair the ability of thetrusteeto meet itsobligation to the permissible distributees.

4. A spendthrift provision in thetermsof atrust isnot presumed inconsistent with
the application of this section to thetrust.

5. Thetrusteeshall notify thequalified beneficiariesof thetrust that thetrusteehas
determined that this section appliesto a trust not lessthan sixty days before distributing
trust income or principal to any qualified remainder beneficiary.

6. A trusteeactingin good faith shall not beliableto any beneficiary for acting or
failing to act under this section.

456.5-505. 1. Whether or not the terms of atrust contain a spendthrift provision, during
the lifetime of the settlor, the property of a revocable trust is subject to claims of the settlor's
creditors.

2. With respect to an irrevocable trust without a spendthrift provision, a creditor or
assignee of the settlor may reach the maximum amount that can be distributed to or for the
settlor's benefit. If atrust has more than one settlor, the amount the creditor or assignee of a
particular settlor may reach may not exceed the settlor's interest in the portion of the trust
attributable to that settlor's contribution.

3. With respect to an irrevocable trust with a spendthrift provision, a spendthrift
provision will prevent the settlor's creditors from satisfying claims from the trust assets except:



H.C.S. H.B. 1055 8

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44
45

(1) Wherethe conveyance of assets to the trust was fraudulent asto creditors pursuant
to the provisions of chapter 428, RSMo; or

(2) Tothe extent of the settlor's beneficial interest in the trust assets, if at the time the
trust became irrevocable:

(8) The settlor was the sole beneficiary of either the income or principal of the trust or
retained the power to amend the trust; or

(b) The settlor was one of a class of beneficiaries and retained a right to receive a
specific portion of the income or principal of the trust that was determinable solely from the
provisions of the trust instrument.

4. Any trusteewho hasaduty or power to pay the debts of adeceased settlor may publish
anotice in [some] a newspaper published in the county designated in subdivision (3) of this
subsection once aweek for four consecutive weeks in substantially the following form:

Toall personsinterestedintheestateof ................ , decedent. Theundersigned................
isacting as Trustee under atrust the terms of which provide that the debts of the decedent may
be paid by the Trustee(s) upon receipt of proper proof thereof. The address of the Trustee is

All creditors of the decedent are noticed to present their claimsto the undersigned within six (6)
months from the date of the first publication of this notice or be forever barred.

Trustee

(1) If such publication isduly made by thetrustee, any debts not presented to the trustee
within six months from the date of the first publication of the preceding notice shall be forever
barred as against the trustee and the trust property.

(2) A trusteeshall not beliableto account to the decedent's personal representative under
the provisions of section 461.300, RSMo, by reason of any debt barred under the provisions of
this subsection.

(3) Such publication shall bein a newspaper published in:

(@) Thecounty in which the domicile of the settlor at the time of hisor her death
issituated,;

(b) If the settlor had no domicilein this state at the time of hisor her death, any
county whereintrust assetsar elocated; except that, when themajor part of thetrust assets
in thisstate consist of real estate, the notice shall be published in the county in which the
real estate or the major part thereof islocated; or
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(c) If thesettlor had no domicilein thisstate at thetime of hisor her death and no
trust assets arelocated therein, the county wherein the principal place of administration
of thetrust islocated.

(4) For purposesof thissubsection, theterm " domicile" meansthe placein which
thesettlor voluntarily fixed hisor her abode, not for amerespecial or temporary purpose,
but with a present intention of remaining there permanently or for an indefinite term.

5. For purposes of this section:

(1) During the period the power may be exercised, the holder of apower of withdrawal
is treated in the same manner as the settlor of a revocable trust to the extent of the property
subject to the power; and

(2) Uponthelapse, release, or waiver of the power, the holder istreated as the settlor of
the trust only to the extent the value of the property affected by the lapse, release, or waiver
exceeds the greater of the amount specified in Sections 2041(b)(2), 2514(e) or 2503(b) of the
Internal Revenue Code.

6. Thissection shall not apply to a spendthrift trust described, defined, or established in
section 456.014.

469.411. 1. If theprovisionsof this section apply to atrust, the unitrust amount shall be
determined as follows:

(1) For thefirst three accounting periods of the trust, the unitrust amount for a current
valuation year of the trust shall be a percentage between three and five percent that is specified
by thetermsof the governing instrument or by the el ection made in accordance with subdivision
(2) of subsection 5 of this section, of the net fair market values of the assets held in the trust on
the first business day of the current valuation year;

(2) Beginning with the fourth accounting period of the trust, the unitrust amount for a
current valuation year of the trust shall be a percentage between three and five percent that is
specified by the terms of the governing instrument or by the election made in accordance with
subdivision (2) of subsection 5 of this section, of the average of the net fair market values of the
assets held in the trust on the first business day of the current valuation year and the net fair
market values of the assets held in the trust on thefirst business day of each prior valuation year,
regardless of whether this section applied to the ascertainment of net income for al valuation
years,

(3) Theunitrust amount for the current val uation year computed pursuant to subdivision
(2) or (2) of this subsection shall be proportionately reduced for any distributions, in whole or
in part, other than distributions of the unitrust amount, and for any payments of expenses,
including debts, disbursements and taxes, from the trust within a current valuation year that the
trustee determines to be material and substantial, and shall be proportionately increased for the
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receipt, other than arecei pt that representsareturn oninvestment, of any additional property into
the trust within a current valuation year;

(4) For purposes of subdivision (2) of this subsection, the net fair market values of the
assets held in the trust on the first business day of a prior valuation year shall be adjusted to
reflect any reduction, inthe case of adistribution or payment, or increase, in the case of areceipt,
for the prior valuation year pursuant to subdivision (3) of this subsection, asif the distribution,
payment or receipt had occurred on the first day of the prior valuation year;

(5) Inthe case of ashort accounting period, the trustee shall prorate the unitrust amount
on adaily basis

(6) In the case where the net fair market value of an asset held in the trust has been
incorrectly determined either in acurrent valuation year or in aprior vauation year, the unitrust
amount shall be increased in the case of an undervaluation, or be decreased in the case of an
overvaluation, by an amount equal to the difference between the unitrust amount determined
based on the correct valuation of the asset and the unitrust amount originally determined.

2. Asused in this section, the following terms mean:

(1) "Current valuation year", the accounting period of the trust for which the unitrust
amount is being determined;

(2) "Prior valuation year", each of the two accounting periods of the trust immediately
preceding the current valuation year.

3. Indetermining the sum of the net fair market values of the assets held in the trust for
purposes of subdivisions (1) and (2) of subsection 1 of this section, there shall not be included
the value of:

(1) Anyresidential property or any tangiblepersonal property that, asof thefirst business
day of the current valuation year, one or more income beneficiaries of the trust have or had the
right to occupy, or have or had theright to possess or control, other than in acapacity astrustee,
and instead the right of occupancy or the right to possession or control shall be deemed to bethe
unitrust amount with respect to the residential property or the tangible personal property; or

(2) Any asset specifically given to a beneficiary under the terms of the trust and the
return on investment on that asset, which return on investment shall be distributable to the
beneficiary.

4. In determining the net fair market value of each asset held in the trust pursuant to
subdivisions (1) and (2) of subsection 1 of this section, the trustee shall, not less often than
annually, determinethefair market value of each asset of the trust that consists primarily of real
property or other property that is not traded on aregular basisin an active market by appraisal
or other reasonable method or estimate, and that determination, if made reasonably and in good
faith, shall be conclusive as to al persons interested in the trust. Any claim based on a
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determination made pursuant to this subsection shall be barred if not asserted in a judicial
proceeding brought by any beneficiary with any interest whatsoever in the trust withintwo years
after the trustee has sent areport to all qualified beneficiariesthat adequately discloses the facts
constituting the claim. The rules set forth in subsection 2 of section 469.409 shall apply to the
barring of claims pursuant to this subsection.

5. Thissection shall apply to the following trusts:

(1) Any trust created after August 28, 2001, with respect to which the terms of the trust
clearly manifest an intent that this section apply;

(2) Any trust created under an instrument that became irrevocable on, before, or after
August 28, 2001, if thetrustee, in thetrustee's discretion, electsto have this section apply unless
the instrument creating the trust specifically prohibits an election under this subdivision. The
trustee shall deliver noticeto al qualified beneficiaries and the settlor of the trust, if he or she
isthen living, of the trustee's intent to make such an election at |least sixty days before making
that election. Thetrustee shall have sole authority to make the election. Section 469.402 shall
apply for al purposes of this subdivision. An action or order by any court shall not be required.
The election shall be made by a signed writing delivered to the settlor of the trust, if he or she
isthen living, and to al qualified beneficiaries. The election isirrevocable, unless revoked by
order of the court having jurisdiction of thetrust. The election may specify the percentage used
to determine the unitrust amount pursuant to this section, provided that such percentage is
between three and five percent, or if no percentage is specified, then that percentage shall be
three percent. In making an election pursuant to this subsection, the trustee shall be subject to
the same limitations and conditions as apply to an adjustment between income and principal
pursuant to subsections 3 and 4 of section 469.405;

(3) No action of any kind based on an el ection made by atrustee pursuant to subdivision
(2) of this subsection shall be brought against the trustee by any beneficiary of that trust three
years from the effective date of that election;

(4) If this section is made applicable under this subdivision to an institutional
endowment fund, as defined in section [402.010] 402.130, RSMo, the restrictions contained in
section [402.015] 402.134, RSMo, shall not apply to the extent payment of a unitrust amount
would otherwise be prohibited.

472.335. The power of the court to approve, ratify, confirm and validate acts or
transactions entered into by a personal representative of the estate without court authorization
includes, without limitation, retention of real or personal property, compromisesof claimsby and
against the estate, [investments,] purchases, sales, mortgages, exchanges, abandonment, leases
of any duration, improvements, contractsto improve, contractsto sell, contractsto purchase, and
contracts to exchange and grants of options, easements, profits or other rights with respect to
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land or other property. It alsoincludes, without limitation, payment of amortgage indebtedness
on the real estate of the decedent out of the personal estate and purchase of real estate at asae
made under a mortgage, deed of trust, vendor's lien or other lien held by the decedent.

473.333. [If it appears that there is a surplus of money in the hands of the personal
representative that will not shortly be required for the expenses of administration, or payment
of claims, taxes or other required disbursements, the personal representative shall make such
investment of the money on or after August 28, 1998, in accordance with the provisions of the
Missouri prudent investor act, sections469.900t0 469.913, RSMo. The personal representative
may also, without an order of court, invest in (1) direct obligations of, or obligations
unconditionally guaranteed as to principal and interest, by the United States, or (2) accounts of
savings and loan associations to the extent the accounts are insured by the Federal Savings and
Loan Insurance Corporation, without inquiry as to whether the investment is reasonable and
prudent. An order of court authorizing investments pursuant to this section does not relieve a
personal representative or hissuretiesof responsibility and liability if theinvestment madeisnot
in fact in accordance with the Missouri prudent investor act, sections 469.900 to 469.913,
RSMo.] Except asrestricted or otherwise provided by thewill of the decedent, on or after
August 28, 2009, the per sonal representative shall, without authorization or approval of
thecourt, invest liquid assets of the estate, including fundsreceived from the sale of other
assets, other than funds needed to meet debts and expenses currently payable, in
accor dance with the provisions of the Missouri prudent investor act, sections 469.900 to
469.913, RSM o, subject to the following exceptions:

(1) Investment of any part or all of the liquid assets:

(a) Indirect obligation of or obligationsunconditionally guar anteed asto principal
and interest by the United States; or

(b) Ininterest bearing accounts and time deposits, including time certificates of
deposit, in financial institutions to the extent the account or deposits are insured by the
Federal Deposit Insurance Cor poration, shall constitute prudent investments,

(2) If thepersonal representativedeterminesit appropriateto delegateinvestment
and management functionsto an agent as provided in section 469.909, RSM o, the agent to
whom the delegation is made shall acknowledge in a writing delivered to the personal
representative that the agent isacting as an investment fiduciary on the account.

475.130. 1. The conservator of the estate of a minor or disabled person shall, under
supervision of the court, protect, preserve and manage the estate, [invest it, on or after August
28, 1998, in accordance with the provisions of the Missouri prudent investor act, sections
469.900 to 469.913, RSMo,] apply it as provided in this code, account for it faithfully, perform
al other duties required of [him] the conservator by law, and at the termination of the
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conservatorship deliver the assets of the protectee to the persons entitled thereto. In protecting,
preserving and managing the estate, the conservator of the estateisunder aduty to usethe degree
of care, skill and prudence which an ordinarily prudent [man] person uses in managing the
property of, and conducting transactions on behalf of, others. If aconservator of the estate has
special skillsor isappointed on the basis of representations of special skillsor expertise, [he] the
conservator is under a duty to use those skills in the conduct of the protectee's affairs. A
conservator of the estate is under a duty to act in the interest of the protectee and to avoid
conflicts of interest which impair [his] the conservator's ability so to act.

2. The conservator of the estate shall take possession of all of the protectee's real and
personal property, and of rents, income, issue and profits therefrom, whether accruing before or
after [his] the conservator's appointment, and of the proceeds arising from the sale, mortgage,
lease or exchange thereof. Subject to such possession, the title to all such estate, and to the
increment and proceeds thereof, isin the protectee and not in the conservator. Upon a showing
that funds available or payable for the benefit of the protectee by any federal agency are being
applied for the benefit of the protectee, or that such federal agency has refused to recognize the
authority of the conservator to administer such funds, the court may waive, by order, the duty of
the conservator to account therefor.

3. The court has full authority under the rules of civil procedure to enjoin any person
from interfering with the right of the conservator to possession of the assets of the protectee,
including benefits payable from any source.

4. Theconservator of theestate shall prosecute and defend all actionsinstituted in behal f
of or against the protectee; collect al debts due or becoming due to the protectee, and give
acquittances and discharges therefor, and adjust, settle and pay all claims due or becoming due
from the protectee so far as his or her estate and effects will extend, except as provided in
sections 507.150 and 507.188, RSMo.

5. A conservator of the estate has power, without authorization or approval of the court,
to:

(1) Settle or compromise aclaim against the protectee or the estate agreeing to pay or
paying not more than one thousand dollars,

(2) Settle, abandon or compromise aclaim in favor of the estate which does not exceed
one thousand dollars;

(3) S, or agree to sdll, chattelg[,] choses in action [and investment securities]
reasonably worth not more than one thousand dollars for cash or upon terms involving a
reasonable extension of credit;

(4) Exchange, or agree to exchange, chattelg[,] and choses in action [and investment
securities] for other such property of equivalent value, not in excess of one thousand dollars;
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(5) Insureor contract for insurance of property of the estate against fire, theft and other
hazards;

(6) Insure or contract for insurance protecting the protectee against any liability likely
to beincurred, including medical and hospital expenses, and protecting the conservator against
liability tothird partiesarising from actsor omissions connected with possession or management
of the estate;

(7) Contract for needed repairs and maintenance of property of the estate;

(8) Leaseland and buildingsfor termsnot exceeding oneyear, reserving reasonablerent,
and renew any such lease for alike term;

(9) Vote corporate stock in person or by general or limited proxy;

(10) Contract for the provision of board, lodging, education, medical care, or necessaries
of the protectee for periods not exceeding one year, and renew any such contract for a like
period;

(11) Onor after August 28, 2009, invest theestatein accor dancewith theprovisions
of section 475.190.

6. If, in exercising any power conferred by subsection 5 of this section, a conservator
breaches any of the dutiesenumerated in subsection 1 of thissection, [he] the conservator may
be surcharged for losses to the estate caused by the breach but persons who dealt with the
conservator in good faith, without knowledge of or reason to suspect the breach of duty, may
enforce and retain the benefits of any transaction with the conservator which [he] the
conservator has power under subsection 5 of this section to conduct.

475.190. 1. [The conservator shall invest the money of the protectee, from whatever
source derived, unlessit isrequired for other lawful purposes.

2. Noinvestment, other than an investment (a) in the direct obligations of or obligations
unconditionally guaranteed as to principa and interest by the United States or (b) in savings
accounts and time deposits, including time certificates of deposit, in banking institutions to the
extent such accounts or depositsareinsured by the Federal Deposit Insurance Corporation or (C)
in accounts of savings and loan associations to the extent such accounts are insured by the
Federal Savingsand Loan Insurance Corporation, shall be madewithout prior order of the court.

3. The conservator may invest in any other property, real or personal, which the court
findsisareasonable and prudent investment in the circumstances. Anorder of court authorizing
investment under this subsection does not relieve a conservator or his sureties of responsibility
and liability if the investment made is not in fact in accordance with the Missouri prudent
investor act, sections 469.900 to 469.913, RSMo.

4] On or after August 28, 2009, the conservator shall invest liquid assets of the
estate of the protectee, other than funds needed to meet debts and expenses currently
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payable, in accordance with the provisions of the Missouri prudent investor act, sections
469.900 to 469.913, RSM o, subject to the following exceptions:

(1) Investment of any part or all of the liquid assets:

(a) Indirect obligation of or obligationsunconditionally guar anteed asto principal
and interest by the United States; or

(b) Ininterest bearing accounts and time deposits, including time certificates of
deposit, in financial institutions to the extent the account or deposits are insured by the
Federal Deposit Insurance Cor poration, shall constitute prudent investments,

(2) If the conservator determines it appropriate to delegate investment and
management functions to an agent as provided in section 469.909, RSMo, the agent to
whom the delegation ismade shall acknowledge in awriting delivered to the conservator
that the agent isacting as an investment fiduciary on the account.

2. Every conservator shall make areport at every annual settlement of the disposition
made by the conservator of the money belonging to the protectee entrusted to [him] the
conservator. If it appears that the money is invested in securities, then the conservator shall
report adetailed description of the securities and shall describe any real estate security and state
where it is situated, and its value, which report shall be filed in the court. The court shall
carefully examine into the report as soon as made, and, if in the opinion of the court the security
is insufficient, the court shall make such orders as are necessary to protect the interest of the
protectee. The conservator and [his] the conservator's sureties are liable on their bond for any
omission to comply with the orders of the court. If the money has not been invested as
authorized by law the conservator shall state that fact and the reasons, and shall state that the
conservator has been unable to make an investment after diligent effort to do so.

[5.] 3. If any conservator refuses or neglects to make the report at the time aforesaid, or
makes a false report thereof, [he and his] the conservator and the conservator's sureties are
liable on their bond for al loss or damage to the protectee occasioned by reason of [his] the
conservator's neglect or refusal so to report, or by making a false report, and the conservator
may, on account thereof, be removed from [his] the conser vator's trust in the discretion of the
court.

[402.010. In sections 402.010 to 402.060:

(1) "Giftinstrument” means:

(@ A will, deed, grant, conveyance, agreement, memorandum, writing,
or other governing document (including the terms of any institutional
solicitations from which an institutional fund resulted) under which property is
transferred by a donor to an institution as an institutional endowment fund; or

(b) Anoral statement or condition expressed by the donor at the time of
transfer of property, which oral statement or conditionismemorialized inwriting
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by the institution at the time of the gift, to an institution that the institution isto
hold the gift as an institutional endowment fund;

(2) "Governing board" means the body responsible for the management
of an institution or of an institutional fund,

(3) "Historic dollar value" means the aggregate fair value in dollars of:

(a) Aninstitutional endowment fund at thetimeit became an endowment
fund;

(b) Each subsequent donation to the fund at the time it is made; and

(c) Each accumulation made pursuant to adirection in the applicable gift
instrument or the governing board at the time the accumulation is added to the
fund. The determination of historic dollar value made in good faith by the
governing board of the institution or the institutional trustee is conclusive;

(4) "Institution" means an incorporated or unincorporated organization
which is recognized under section 501(c)(3) of the Internal Revenue Code of
1986 asbeing operated exclusively for educational, religious, charitable, or other
eleemosynary purposes. The term does not include:

(&) Any public common school or public institution of higher education,
or afoundation chartered for the benefit of such public common school or public
institution of higher education, or for the benefit of a component of such school
or institution of higher education;

(b) Any governmental entity or afoundation chartered for the benefit of
a governmental entity or for the benefit of a component of such governmental
entity;

(c) A private foundation as defined by section 509(a)k of the Internal
Revenue Code of 1986;

(5) "Institutional endowment fund" means either:

(@ A fund held by an institution for its exclusive use, benefit, or
purposes, and whichisnot wholly expendable by theinstitution on acurrent basis
under the terms of the applicable gift instrument; or

(b) A fund whichisheldin trust by an institution as trustee for another
institution under the terms of the applicable gift instrument, but not including

a. A fund held for an institution by atrustee that is not an institution; or

b. A fundinwhich abeneficiary that isnot an institution has an interest,
other than possiblerightsthat could arise upon violation or failure of the purpose
of the fund,

(6) "Institutional trustee" means an ingtitution acting as trustee of an
ingtitutional endowment fund which under the terms of the applicable gift
instrument is held in trust for the benefit of one or more institutions.]

[402.015. 1. Unlessotherwise limited by the applicable gift instrument,
the governing board of theinstitution or institutional trustee may accumulate so
much of the annual net income of an institutional endowment fund asis prudent
under the standard established by section 402.035 and may hold any or all of such
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accumulated incomeinanincomereservefor subsequent expenditurefor theuses
and purposesfor which such institutional endowment fund is established or may
add any or al of such accumulated income to the principal of such institutional
endowment fund as is prudent under such standard.

2. Unless otherwise limited by the applicableinstrument, the governing
board of the institution or institutional trustee may appropriate for expenditure
for the uses and purposes for which an institutional endowment fund is
established so much of the net appreciation, realized and unrealized, in the fair
value of the assets of an endowment fund over the historic dollar value of the
fund as is prudent under the standard established by section 402.035.

3. This section does not limit the authority of the governing board to
accumulateincome or to add the sameto principal of aninstitutional endowment
fund or to expend funds as permitted under other law or the terms of the
applicable gift instrument.

4. Subsection 3 of this section shall not apply if the applicable gift
instrument indicates the donor's intention that net appreciation shall not be
expended. A restriction upon the expenditure of net appreciation may not be
implied from a designation of a gift as an endowment, or from a direction or
authorization in the applicable gift instrument which does not clearly evidence
an intention that net appreciation not be expended.]

[402.025. In addition to an investment otherwise authorized by law or by
the applicable gift instrument, the governing board, subject to any specific
limitationsset forth in the applicablegift instrument or in the applicablelaw may:

(1) Invest and reinvest an institutional endowment fund in any real or
personal property deemed advisable by the governing board, whether or not it
produces a current return, including mortgages, stocks, bonds, debentures, and
other securities of profit or nonprofit corporations, shares in or obligations of
associations, partnerships, or individuals, and obligations of any government or
subdivision or instrumentality thereof;

(2) Retain property contributed by adonor to aninstitutional endowment
fund for as long as the governing board deems advisable;

(3) Include al or any part of an institutional endowment fund in any
pooled or common fund maintained by theinstitution or institutional trustee; and

(4) Investall or any part of aninstitutional endowment fund in any other
pooled or common fund availablefor investment, including sharesor interestsin
regul ated investment companies, mutual funds, common trust funds, investment
partnerships, real estateinvestment trusts, or similar organizationsinwhich funds
are commingled and investment determinations are made by persons other than
the governing board.]

[402.030. Except asotherwiseprovided by theapplicablegiftinstrument,
the governing board may:
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(1) Delegate to its committees, officers or employees of the institution
or thefund, or agents, including investment counsel, the authority to act in place
of the board in investment and reinvestment of institutional endowment funds;

(2) Contract with independent investment advisors, investment counsel
or managers, banks, or trust companies, to act for the governing board in
investment of institutional endowment funds; and

(3) Authorize the payment of compensation for investment advisory or
management services.]

[402.035. Except as otherwise set forth in the gift instrument, when
investing, reinvesting, purchasing, acquiring, exchanging, selling, managing
property, appropriating appreciation, developing and applying investment and
spending policies, accumulating income, and del egating investment management
for the benefit of an institution, the members of the governing board shall act
with the care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent person acting in like capacity and familiar with these
matters would use in the conduct of an enterprise of like character and with like
aims to accomplish the purposes of the institution receiving the benefit of the
institutional endowment fund. In the course of administering the fund pursuant
to this standard, individual investments shall be considered as part of an overall
investment strategy. In exercising judgment pursuant to this section, the
governing board shall consider long and short term needs of theinstitution or the
institution which is the beneficiary in carrying out its educational, religious,
charitable, or other eleemosynary purposes, its present and anticipated financial
requirements, expected total return on its investments, price level trends, and
general economic conditions.]

[402.040. 1. With thewritten consent of the donor, the governing board
may release, in whole or in part, a restriction imposed by the applicable gift
instrument on the use or investment of an institutional endowment fund.

2. If written consent of the donor cannot be obtained by reason of his
death, disability, incapacity, unavailability, or impossibility of identification, or
if the gift instrument does not give the institutional trustee the right to exercise
the power of cy-pres, the governing board may apply in the name of the
institution or institutional trustee to the circuit court for release of arestriction
imposed by the applicable gift instrument on the use or investment of an
institutional endowment fund. The attorney general shall be notified of the
application and shall be given an opportunity to be heard. If the court finds that
the restriction is obsolete, inappropriate, or impracticable, it may, by order,
release the restriction in whole or in part. A release under this subsection may
not change an institutional endowment fund to a fund that is not an institutional
endowment fund.
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3. A release under this section may not allow aninstitutional endowment
fund to be used for purposes other than the educational, religious, charitable, or
other eleemosynary purposes of the institution affected.

4. This section does not limit the application of the doctrine of cy-pres.]

[402.045. If any provision of sections 402.010 to 402.060 or the
application thereof to any person or circumstancesis held invalid, theinvalidity
shall not affect other provisions or applications of sections 402.010 to 402.060
which can be given effect without theinvalid provision or application, and tothis
end the provisions of sections 402.010 to 402.060 are declared severable.]

[402.055. All of the provisions of sections 402.010 to 402.055 apply to
gift instruments executed or in effect before or after August 13, 1976.]

[402.060. 1. Nothing in sections 402.010 to 402.060 shall act to amend
the status of governing boards, or the duties and liabilities of directors pursuant
to other applicable law.

2. Notwithstanding any provision of section 456.012, RSMo, or section
456.013, RSMo, sections 402.010 to 402.060 shall supersede and control in any
case of conflict between sections 402.010 to 402.060 and section 456.012,
RSMo, or section 456.013, RSMo.]
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