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SECOND REGULAR SESSION
[PERFECTED]

HOUSE BILL NO. 1904

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES WILSON (130) (Sponsor) AND HOBBS (Co-sponsor).
3805L.02P D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal sections 376.717, 376.718, 376.724, 376.725, 376.732, 376.733, 376.734, 376.735,
376.737, 376.738, 376.740, 376.743, and 376.758, RSMo, and to enact in lieu thereof
thirteen new sections relating to the Missouri life and health insurance guaranty
association act.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 376.717, 376.718, 376.724, 376.725, 376.732, 376.733, 376.734,
376.735, 376.737, 376.738, 376.740, 376.743, and 376.758, RSMo, are repealed and thirteen
new sections enacted in lieu thereof, to be known as sections 376.717, 376.718, 376.724,
376.725,376.732,376.733,376.734, 376.735, 376.737, 376.738, 376.740, 376.743, and 376.758,
to read asfollows:

376.717. 1. Sections 376.715 to 376.758 shall provide coverage for the policies and
contracts specified in subsection 2 of this section:

(1) To personswho, regardless of where they reside, except for nonresident certificate
holdersunder group policiesor contracts, arethebeneficiaries, assigneesor payeesof the persons
covered under subdivision (2) of this subsection; and

(2) To personswho are ownersof or certificate holders under such policies or contracts
[and] , other than structured settlement annuities, who:

(&) Areresidents of this state; or

(b) Arenot residents, but only under all of the following conditions:

a Theinsurerswhich issued such policies or contracts are domiciled in this state;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.



H.B. 1904 2

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44
45

46

b. [Such insurers never held alicense or certificate of authority in the states in which
such personsreside;] Thepersonsarenot eligiblefor cover ageby an association in any other
state dueto thefact that theinsurer wasnot licensed in such state at the time specified in
such state's guaranty association law; and

c. [Such] The states in which the persons reside have associations similar to the
association created by sections 376.715 to 376.758[; and

d. Such persons are not eligible for coverage by such associations].

(3) For structured settlement annuities specified in subsection 2 of this section,
subdivisions (1) and (2) of subsection 1 of thissection shall not apply, and sections 376.715
to 376.758 shall, except as provided in subdivisions (4) and (5) of this subsection, provide
cover ageto a person whoisapayeeunder a structur ed settlement annuity, or beneficiary
of apayeeif the payeeis deceased, if the payee:

(a) Isaresident, regardless of wherethe contract owner resides; or

(b) Isnot aresident, but only under both of the following conditions:

a. (i) Thecontract owner of the structured settlement annuity isa resident; or

(i) Thecontract owner of the structure settlement annuity isnot aresident, but:

i. Theinsurer that issued the structured settlement annuity is domiciled in this
state; and

ii. Thestatein which the contract owner resides has an association similar to the
association created under sections 376.715 to 376.758; and

b. Neither the payee or beneficiary nor the contract owner iseligiblefor coverage
by the association of the statein which the payee or contract owner resides.

(4) Sections 376.715 to 376.758 shall not provide to a person who is a payee or
beneficiary of acontract owner resident of thisstate, if the payeeor beneficiary isafforded
any cover age by such an association of another state.

(5) Sections376.715t0 376.758 isintended to provide coverageto a person whois
aresident of thisstate and, in special circumstances, to a nonresident. In order to avoid
duplicate coverage, if a person who would otherwise receive coverage under sections
376.715t0376.758 isprovided cover ageunder thelawsof any other state, the person shall
not be provided coverage under sections 376.715 to 376.758. In determining the
application of the provisions of this subdivision in situations where a person could be
covered by such an association of more than one state, whether as an owner, payee,
beneficiary, or assignee, sections376.715t0 376.758 shall be construed in conjunction with
the other state'slawsto result in coverage by only one association.

2. Sections 376.715 to 376.758 shall provide coverage to the persons specified in
subsection 1 of thissection for direct, nongroup life, health, annuity [and supplemental] policies
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or contracts, and supplemental contracts to any such policies or contracts, and for
certificates under direct group policies and contracts, except as limited by the provisions of
sections 376.715 to 376.758. Annuity contracts and certificates under group annuity
contractsinclude allocated funding agr eements, structured settlement annuities, and any
immediate or deferred annuity contracts.

3. Sections 376.715 to 376.758 shall not provide coverage for:

(1) Any portion of apolicy or contract not guaranteed by the insurer, or under which the
risk is borne by the policy or contract holder;

(2) Any policy or contract of reinsurance, unless assumption certificates have been
issued;

(3) Any portion of apolicy or contract to the extent that the rate of interest on which it
isbased, or theinterest rate, crediting rate, or similar factor determined by use of an index
or other exter nal referencestated in thepolicy or contract employed in calculatingreturns
or changesin value:

(&) Averaged over the period of four years prior to the date on which the association
becomesobligated with respect to such policy or contract, exceedstherate of interest determined
by subtracting three percentage points from Moody's Corporate Bond Yield Average averaged
for that same four-year period or for such lesser period if the policy or contract was issued less
than four years before the association became obligated; and

(b) On and after the date on which the association becomes obligated with respect to
such policy or contract exceeds the rate of interest determined by subtracting three percentage
points from Moody's Corporate Bond Yield Average as most recently available;

(4) Any portion of a policy or contract issued to a plan or program of an employer,
association or [similar entity] other person to provide life, health, or annuity benefits to its
employees or members to the extent that such plan or program is self-funded or uninsured,
including but not limited to benefits payable by an employer, association or [similar entity] other
person under:

(& A "multiple employer welfare arrangement” as defined in [section 514 of the
Employee Retirement Income Security Act of 1974] 29 U.S.C. Section 1144, as amended,

(b) A minimum premium group insurance plan;

(c) A stop-loss group insurance plan; or

(d) Anadministrative services only contract;

(5) Any portion of a policy or contract to the extent that it provides dividends or
experience rating credits, voting rights, or provides that any fees or allowances be paid to any
person, including the policy or contract holder, in connection with the service to or
administration of such policy or contract; [and]
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(6) Any policy or contract issued in this state by amember insurer at atime when it was
not licensed or did not have acertificate of authority to issue such policy or contract in this state;

(7) A portion of apolicy or contract to the extent that the assessmentsrequired by
section 376.735with respect tothepolicy or contract arepreempted by federal or statelaw;

(8) An aobligation that doesnot arise under the expresswritten termsof the policy
or contract issued by theinsurer tothe contract owner or policy owner, including without
limitation:

(a) Claimsbased on marketing materials;

(b) Claimsbased on sideletters, riders, or other documentsthat wereissued by the
insurer without meeting applicable policy form filing or approval requirements;

(c) Misrepresentationsof or regarding policy benefits;

(d) Extra-contractual claims;

(e) A claim for penalties or consequential or incidental damages;

(9) A contractual agreement that establishesthe member insurer's obligationsto
provide a book value accounting guaranty for defined contribution benefit plan
participants by reference to a portfolio of assets that is owned by the benefit plan or its
trustee, which in each caseisnot an affiliate of the member insurer;

(10) An unallocated annuity contract;

(11) A portion of apolicy or contract tothe extent it providesfor interest or other
changesin valueto bedeter mined by theuseof an index or other exter nal refer ence stated
in the policy or contract, but which have not been credited to the policy or contract, or as
to which the policy or contract owner'srightsare subject to forfeiture, as of the datethe
member insurer becomes an impaired or insolvent insurer under sections 376.715 to
376.758, whichever isearlier. If apolicy'sor contract'sinterest or changesin valueare
credited less frequently than annually, for purposes of determining the value that have
been credited and are not subject to forfeiture under this subdivision, the interest or
changein value deter mined by using the proceduresdefined in the policy or contract will
becredited asif the contractual date of crediting interest or changing valueswasthe date
of impairment or insolvency, whichever isearlier, and will not be subject to forfeiture;

(12) A policy or contract providing any hospital, medical, prescription drug or
other health care benefit under Part C or Part D of Subchapter XVIII, Chapter 7 of Title
42 of the United StatesCode, MedicarePart C & D, or any regulationsissued thereunder.

4. The benefitsfor which the association may becomeliable, with regard to a member
insurer that wasfirst placed under an order of rehabilitation or placed under an order of
liquidation if no order of rehabilitation was previously entered prior to August 28, 2010,
shall in no event exceed the lesser of:
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(1) Thecontractual obligationsfor which theinsurer isliable or would have been liable
if it were not an impaired or insolvent insurer; or

(2) With respect to any one life, regardless of the number of policies or contracts:

(8 Three hundred thousand dollarsin life insurance death benefits, but not more than
one hundred thousand dollars in net cash surrender and net cash withdrawal values for life
insurance;

(b) One hundred thousand dollars in health insurance benefits, including any net cash
surrender and net cash withdrawal values,

(c) One hundred thousand dollarsin the present value of annuity benefits, including net
cash surrender and net cash withdrawal values.

Provided, however, that in no event shall the association be liable to expend more than three
hundred thousand dollarsin the aggregate with respect to any onelife under paragraphs (a), (b),
and (c) of this subdivision.

5. Except asotherwise provided in subdivision (2) of this subsection, the benefits
for which theassociation may becomeliablewith regard toamember insurer that wasfir st
placed under an order of rehabilitation or placed under an order of liquidation if noorder
of rehabilitation was previously entered on or after August 28, 2010, shall in no event
exceed the lessor of:

(1) Thecontractual obligationsfor which theinsurer isliable or would have been
liableif it werenot an impaired or insolvent insurer; or

(2) (a) With respect to any one life, regardless of the number of policies or
contracts:

a. Threehundred thousand dollarsin lifeinsurance death benefits, but not more
than one hundred thousand dollarsin net cash surrender and net cash withdrawal values
for lifeinsurance;

b. In health insurance benefits:

(i) Onehundred thousand dollars of coverages other than disability insurance or
basic hospital, medical, and surgical insurance or major medical insurance, or long-term
careinsurance, including any net cash surrender and net cash withdrawal values;

(i) Three hundred thousand dollars for disability insurance and three hundred
thousand dollars for long-term care insurance; provided, however, that the increased
maximum benefitsprovided herein for long-term careinsurance shall apply to a member
insurer that wasfirst placed under an order of rehabilitation or placed under an order of
liquidation if no order of rehabilitation was previously entered after January 1, 2009;
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(i) Five hundred thousand dollars for basic hospital, medical, and surgical
insurance or major medical insurance;

c. Two hundred fifty thousand dollars in the present value of annuity benefits,
including net cash surrender and net cash withdrawal values; or

(b) With respect to each payee of a structured settlement annuity, or beneficiary
or beneficiaries of the payee if deceased, two hundred fifty thousand dollarsin present
value annuity benefits, in the aggregate, including net cash surrender and net cash
withdrawal values, if any;

(c) However, in no event shall the association be obligated to cover morethan:

a. An aggregate of three hundred thousand dollarsin benefitswith respect to any
onelifeunder paragraphs(a) and (b) of thissubdivision, except with respect to benefitsfor
basic hospital, medical, and surgical insurance and major medical insurance under item
(ii1) of subparagraph b. of paragraph (a) of this subdivision, in which case the aggr egate
liability of the association shall not exceed five hundred thousand dollar s with respect to
any oneindividual; or

b. With respect to one owner of multiple nongroup policies of life insurance,
whether thepolicy owner isan individual, firm, cor poration, or other person, and whether
the personsinsured are officers, managers, employees, or other persons, more than five
million dollarsin ben€efits, regardless of the number of policies and contracts held by the
owner.

6. Thelimitationsset forth in subsections4 and 5 of this section arelimitationson
the benefits for which the association is obligated before taking into account either its
subrogation and assignment rightsor the extent to which such benefits could be provided
out of theassetsof theimpaired or insolvent insurer attributableto covered policies. The
costs of the association's obligations under sections 376.715 to 376.758 may be met by the
use of assets attributable to covered policies or reimbursed to the association under its
subrogation and assignment rights.

376.718. Asused in sections 376.715 to 376.758, the following terms shall mean:

(1) "Account", any of the [four] accounts created under section 376.720;

(2) ["Annuity or annuity contract”, any annuity contract or group annuity certificate
whichisissued to and owned by anindividual. Thisdefinition of "annuity or annuity contract”
does not include any form of unallocated annuity contract;

(3)] "Association”, the Missouri life and health insurance guaranty association created
under section 376.720;

(3) "Benefit plan”, a specific employee, union, or association of natural persons
benefit plan;
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(4) "Contractual obligation”, any obligation under apolicy or contract or certificateunder
agroup policy or contract, or portion thereof for which coverageisprovided under the provisions
of section 376.717;

(5) "Covered policy”, any policy or contract [within the scope of sections 376.715 to
376.758] or portion of a policy or contract for which coverage is provided under the
provisions of section 376.717,

(6) "Director", the director of the department of insurance, financial institutions and
professional registration of this state;

(7) " Extra-contractual claims', includesbut isnot limited to claimsrelating to bad
faith in the payment of claims, punitiveor exemplary damages, or attor neysfeesand costs;

(8 "Impaired insurer”, a member insurer which, after August 13, 1988, is not an
insolvent insurer, and is[deemed by the director to be potentially unableto fulfill its contractual
obligations, or is] placed under an order of rehabilitation or conservation by acourt of competent
jurisdiction;

[(8)] (9) "Insolvent insurer”, amember insurer which, after August 13, 1988, is placed
under an order of liquidation by a court of competent jurisdiction with afinding of insolvency;

[(9)] (10) "Member insurer”, any insurer or health servicescorporation licensed or which
holds a certificate of authority to transact in this state any kind of insurance for which coverage
is provided under section 376.717, and includes any insurer whose license or certificate of
authority in this state may have been suspended, revoked, not renewed or voluntarily withdrawn,
but does not include:

(& A health maintenance organization;

(b) A fraternal benefit society;

(c) A mandatory state pooling plan;

(d) A mutual assessment company or any entity that operates on an assessment basis;

(e) Aninsurance exchange; [or]

(f) An organization that issues qualified charitable gift annuities, as defined in
section 352.500, and does not hold a certificate or licenseto transact insurance business;
or

(g) Any entity similar to any of the entities listed in paragraphs (a) to [(€)] (f) of this
subdivision;

[(10)] (11) "Moody's Corporate Bond Yield Average", the monthly average corporates
as published by Moody's Investors Service, Inc., or any successor thereto;

(12) "Owner", " policy owner", or " contract owner", the person whoisidentified
asthelegal owner under thetermsof thepolicy or contract or whoisotherwisevested with
legal title to the policy or contract through a valid assignment completed in accordance
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with thetermsof the policy or contract and properly recorded asthe owner on the books
of theinsurer. Owner, contract owner, and policy owner shall not include personswith a
mer e beneficial interest in a policy or contract;

[(12)] (13) "Person", any individual, corporation, partnership, association or voluntary
organization;

[(12)] (14) "Premiums', amounts received on covered policies or contracts, less
premiums, considerations and deposits returned thereon, and less dividends and experience
credits thereon. The term does not include any amounts received for any policies or contracts
or for the portions of any policies or contracts for which coverage is not provided under
subsection 3 of section 376.717, except that assessabl e premium shall not be reduced on account
of subdivision (3) of subsection 3 of section 376.717 relating to interest limitations and
subdivision (2) of subsection 4 of section 376.717 relating to limitations with respect to any one
life, any one participant, and any one contract holder. Premiums shall not include:

(@) Premiumson an unallocated annuity contract; or

(b) With respect to multiple nongroup policies of life insurance owned by one
owner, whether the policy owner isan individual, firm, cor poration, or other person, and
whether theper sonsinsur ed ar eofficer s, manager s, employees, or other persons, premiums
in excess of fivemillion dollarswith respect to such policiesor contracts, regardlessof the
number of policies or contracts held by the owner;

(15) "Principal place of business', for a person other than a natural person, the
singlestatein which thenatural per sonswhoestablish policy for thedirection, control, and
coordination of the operations of the entity as a whole primarily exer cise that function,
determined by the association in its reasonable judgment by considering the following
factors:

(8) Thestatein which the primary executive and administrative headquarters of
the entity islocated;

(b) Thestatein which theprincipal officeof the chief executiveofficer of theentity
islocated;

(c) The state in which the board of directors, or similar governing person or
persons, of the entity conducts the majority of its meetings;

(d) The state in which the executive or management committee of the board of
directors, or similar gover ning person or persons, of theentity conductsthemajority of its
meetings; and

(e) Thestate from which the management of the overall operations of theentity is
directed;



H.B. 1904 9

81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102

© 00N O Ol b WDN

L <
A WN RO

(16) " Receivership court”, the court in the insolvent or impaired insurer's state
having jurisdiction over the conservation, rehabilitation, or liquidation of theinsurer;

[(13)] (17) "Resident", any person who residesin thisstate[at thetimeamember insurer
isdetermined to be animpaired or insolvent insurer] on thedate of entry of acourt order that
determinesa member insurer to bean impaired insurer or acourt order that determines
a member insurer to be an insolvent insurer, whichever first occurs, and to whom a
contractual obligationisowed. A person may be aresident of only one state, which in the case
of a person other than a natural person shall beits principa place of business. Citizensof the
United Statesthat areeither residentsof foreign countriesor residentsof theUnited States
possessions, territories, or protectorates that do not have an association similar to the
association created under sections376.715t0 376.758 shall bedeemed residentsof thestate
of domicile of theinsurer that issued the policiesor contracts,

(18) " Structure settlement annuity”, an annuity purchased in order to fund
periodic payments for a plaintiff or other claimant in payment for or with respect to
personal injury suffered by the plaintiff or other claimant;

(19) "State", a state, the District of Columbia, Puerto Rico, and a United States
possession, territory, or protectorate;

[(14)] (20) "Supplemental contract”, any written agreement entered into for the
distribution of proceeds under alife, health, or annuity policy or contract [proceeds|;

[(15)] (21) "Unalocated annuity contract”, any annuity contract or group annuity
certificate whichisnot issued to and owned by an individual, except to the extent of any annuity
benefits guaranteed to an individual by an insurer under such contract or certificate.

376.724. 1. If amember insurer isan impaired [domestic] insurer, the association may,
initsdiscretion, and subject to any conditionsimposed by the association that do not impair the
contractual obligations of the impaired insurer, that are approved by the director[, and that are,
except in cases of court ordered conservation or rehabilitation, also approved by the impaired
insurer]:

(1) Guarantee, assumeor reinsure, or cause to be guaranteed, assumed, or reinsured, any
or al of the policies or contracts of the impaired insurer; or

(2) Provide such moneys, pledges, notes, |oans, guarantees, or other meansasare proper
to effectuate subdivision (1) of this subsection and assure payment of the contractual obligations
of the impaired insurer pending action under subdivision (1) of this subsection[; or

(3) Loan money to the impaired insurer].

2. [If amember insurer is an impaired insurer, whether domestic, foreign or alien and
the insurer is not paying claimsin atimely fashion, then subject to the preconditions specified
in subsection 3 of this section, the association shall, in its discretion, either:
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(1) Take any of the actions specified in subsection 1 of this section, subject to the
conditions therein; or

(2) Provide substitute benefits in lieu of the contractual obligations of the impaired
insurer solely for: health claims; periodic annuity benefit payments; death benefits; supplemental
benefits; and cash withdrawalsfor policy or contract ownerswho petition therefor under claims
of emergency or hardshipinaccordancewith standards proposed by the association and approved
by the director.

3. The association shall be subject to the requirements of subsection 2 of this section
only if:

(1) Thelaws of the impaired insurer's state of domicile provide that until all payments
of or on account of the impaired insurer's contractual obligations by all guaranty associations,
along with all expensesthereof and interest on al such payments and expenses, shall have been
repaid to the guaranty associationsor aplan of repayment by theimpairedinsurer shall have been
approved by the guaranty associations:

(& The delinquency proceedings shall not be dismissed;

(b) Neither the impaired insurer nor its assets shall be returned to the control of its
shareholders or private management; and

(c) It shall not be permitted to solicit or accept new business or have any suspended or
revoked license restored; and

(2) (& If theimpaired insurer isadomestic insurer, it has been placed under an order
of rehabilitation by a court of competent jurisdiction in this state; or

(b) If theimpaired insurer isaforeign or aien insurer:

a. It has been prohibited from soliciting or accepting new business in this state;

b. Itscertificate of authority has been suspended or revoked in this state; and

c. A petition for rehabilitation or liquidation has been filed in a court of competent
jurisdiction in its state of domicile by the commissioner of that state.

4. (1)] If amember insurer isaninsolvent insurer, theassociation shall, initsdiscretion,
either:

(1) (& a Guarantee, assume or reinsure, or cause to be guaranteed, assumed or
reinsured, the policies or contracts of the insolvent insurer; or

[(b)] b. Assure payment of the contractual obligations of the insolvent insurer; and

[(c)] (b) Provide such moneys, pledges, loans, notes, guarantees, or other meansas are
reasonably necessary to discharge such duties; or

(2) [With respect only to life and health policies,] Provide benefits and coverages in
accordance with [subsection 5 of this section.
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5. When proceeding under subsection 2 or 4 of this section, the association shall,] the
following provisions:

(&) With respect to [only] life and health insurance policieq|:

(1)] and annuities, assure payment of benefits for premiumsidentical to the premiums
and benefits, except for terms of conversion and renewability, that would have been payable
under the policies of the insolvent insurer, for claims incurred:

[(d)] a. With respect to group policiesand contr acts, not later than the earlier of the next
renewal date under such policiesor contracts or forty-five days, but in no event less than thirty
days, after the date on which the associ ation becomes obligated with respect to such policiesand
contracts;

[(b)] b. With respect to individual policies, contracts, and annuities, not later than the
earlier of the next renewal date, if any, under such policies or contracts or one year, but in no
event less than thirty days, from the date on which the association becomes obligated with
respect to such policies and contracts;

[(2)] (b) Make diligent efforts to provide all known insureds or annuitants for
individual policies and contracts, or group policyholders with respect to group policies or
contracts, thirty days notice of the termination, under paragraph (a) of this subdivision, of
the benefits provided; [and]

[(3)] (c) With respect to individual policies, make available to each known insured,
annuitant, or owner if other than the insured or annuitant, and with respect to an individual
formerly insured or formerly an annuitant under a group policy who is not eligible for
replacement group coverage, make available substitute coverage on an individual basis in
accordance with the provisions of [subsection 6 of this section] paragraph (d) of this
subdivision, if the insureds or annuitants had a right under law or the terminated policy to
convert coverage to individual coverage or to continue an individua policy in force until a
specified age or for a specified time, during which the insurer had no right unilaterally to make
changesin any provision of the policy or had aright only to make changesin premium by clasg|.]

[6. (1)] (d) a. Inproviding the substitute coverage required under [subdivision (3) of
subsection 5 of this section] par agraph (c) of thissubdivision, the association may offer either
to reissue the terminated coverage or to issue an alternative policy.

[(2)] b. Alternative or reissued policies shall be offered without requiring evidence of
insurability, and shall not provide for any waiting period or exclusion that would not have
applied under the terminated policy.

[(3)] c. The association may reinsure any alternative or reissued policy[.] ;



H.B. 1904 12

85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111

0O NO U1 WN

[7. (1)] (e) a. Alternative policies adopted by the association shall be subject to the
approval of the director. The association may adopt alternative policies of various types for
future issuance without regard to any particular impairment or insolvency.

[(2)] b. Alternative policies shall contain at least the minimum statutory provisions
required in this state and provide benefits that shall not be unreasonable in relation to the
premium charged. The association shall set the premium in accordance with atable of rates
whichit shall adopt. The premium shall reflect the amount of insurance to be provided and the
ageand class of risk of each insured, but shall not reflect any changesin the health of theinsured
after the original policy was last underwritten.

[(3)] c. Any aternative policy issued by the association shall provide coverage of atype
similar to that of the policy issued by the impaired or insolvent insurer, as determined by the
association;

(f) In carrying out its duties in connection with guaranteeing, assuming, or
reinsuring policies or contracts under this subsection, the association may, subject to
approval of thereceivership court, issue substitute coverage for a policy or contract that
providesan interest rate, creditingrate, or smilar factor deter mined by use of an index or
other external reference stated in the policy or contract employed in calculating returns
or changes in value by issuing an alternative policy or contract in accordance with the
following provisions:

a. Inlieu of theindex or other external referenceprovided for intheoriginal policy
or contract, the alternative policy or contract providesfor afixed interest rate, payment
of dividends with minimum guarantees, or a different method for calculating interest or
changesin value;

b. Thereisno requirement for evidence of insurability, waiting period, or other
exclusion that would not have applied under the replaced policy or contract; and

c. Thealternative poalicy or contract issubstantially similar to thereplaced policy
or contract in all other terms.

376.725. 1. If the association elects to reissue terminated coverage at a premium rate
different from that charged under the terminated policy, the premium shall be set by the
association in accordance with the amount of insurance provided and the age and class of risk
of the insured, subject to approval of the director or by a court of competent jurisdiction.

2. The association's obligations with respect to coverage under any policy of the
impaired or insolvent insurer or under any reissued or alter nativepolicy shall ceaseon the
datethecoverage or policy isreplaced by another similar policy by the policy owner, the
insured, or the association.
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3. When proceeding under subdivision (2) of subsection 2 of section 376.724 with
respect toapolicy or contract carryingguaranteed minimum interest rates, theassociation
shall assurethe payment or crediting of a rate of interest consistent with subdivision (3)
of subsection 3 of section 376.717.

376.732. 1. If the association fails to act within a reasonable period of time when
authorized to do so, the director shall have the powers and duties of the association under
sections 376.715 to 376.758 with respect to [impaired or] the insolvent insurers.

2. The association may render assistance and advice to the director, upon his request,
concerning rehabilitation, payment of claims, continuance of coverage, or the performance of
other contractual obligations of any impaired or insolvent insurer.

3. Theassociation shall have standingto appear or inter venebeforeany court or agency
in this state with jurisdiction over an impaired or insolvent insurer concerning which the
associationisor may become obligated under sections 376.715t0 376.758, or with jurisdiction
over any person or property against which the association may have rights through
subrogation or otherwise. Such standing shall extend to all matters germaneto the powersand
duties of the association, including, but not limited to, proposals for reinsuring, modifying or
guaranteeing the policies or contracts of theimpaired or insolvent insurer and the determination
of the policies or contracts and contractual obligations. The association shall have theright to
appear or intervene before acourt or agency in another state with jurisdiction over animpaired
or insolvent insurer for which the association is or may become obligated or with jurisdiction
over [athird party] any person or property against whom the association may have rights
through subrogation [of the insurer's policyholders] or otherwise.

376.733. 1. Any person receiving benefits under sections 376.715 to 376.758 shall be
deemed to have assigned the rights under, and any causes of action against any person for
losses arising under, resulting from, or otherwise relating to, the covered policy or contract
to the association to the extent of the benefits received because of the provisions of sections
376.715 to 376.758, whether the benefits are payments of or on account of contractual
obligations, continuation of coverage or provision of substitute or aternative coverages. The
association may require an assignment to it of such rights and cause of action by any payee,
policy or contract owner, beneficiary, insured or annuitant asacondition precedent to the recei pt
of any right or benefits conferred by sections 376.715 to 376.758 upon such person.

2. The subrogation rights of the association under this section have the same priority
against the assets of theimpaired or insolvent insurer as that possessed by the person entitled to
receive benefits under sections 376.715 to 376.758.

3. In addition to subsections 1 and 2 of this section, the association shall have all
common law rights of subrogation and any other equitable or legal remedy which would have
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been availableto theimpaired or insolvent insurer or [holder] owner, beneficiary, or payee of
apolicy or contract with respect to such policy or contracts, including, without limitation in
the case of a structured settlement annuity, any rightsof the owner, beneficiary, or payee
of theannuity, to the extent of benefitsreceived under sections376.715 to 376.758, against
aperson, originally or by succession, responsiblefor thelosses arising from the personal
injury relating to the annuity or payment ther eof, excepting any such person responsible
solely by reason of servingasan assigneein respect of aqualified assignment under Section
130 of the Internal Revenue Code of 1986, as amended.

376.734. 1. In addition to any other rights and powers under sections 376.715 to
376.758, the association may:

(1) Enter into such contracts as are necessary or proper to carry out the provisions and
purposes of sections 376.715 to 376.758;

(2) Sueor be sued, including taking any legal actions necessary or proper for recovery
of any unpaid assessments under subsections 1 and 2 of section 376.735 and to settleclaimsor
potential claims against it;

(3) Borrow money to effect the purposes of sections 376.715 to 376.758. Any notes or
other evidence of indebtedness of the association not in default shall be legal investments for
domestic insurers and may be carried as admitted assets,

(4) Employ or retain such persons as are necessary to handle the financial transactions
of the association, and to perform such other functions as become necessary or proper under
sections 376.715 to 376.758;

(5) Takesuchlegal action asmay be necessary to avoid or recover payment of improper
clams;

(6) Exercise, for the purposes of sections 376.715 to 376.758 and to the extent approved
by thedirector, the powersof adomesticlife or health insurer, but in no case may the association
issue insurance policies or annuity contracts other than those issued to perform its obligations
under sections 376.715 to 376.758;

(7) Request information from a person seeking cover age from the association in
order toaid theassociationin deter miningitsobligationsunder sections376.715t0376.758
with respect to the person, and the person shall promptly comply with the request;

(8) Take other necessary or appropriate action to discharge its duties and
obligations or to exercise its powersunder sections 376.715 to 376.758; and

(9) With respect to covered policies for which the association becomes obligated
after an entry of an order of liquidation or rehabilitation, elect to succeed to the rights of
the insolvent insurer arising after the order of liquidation or rehabilitation under any
contract of reinsuranceto which theinsolvent insurer wasa party, to the extent that such
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contract provides coverage for losses occurring after the date of the order of liquidation
or rehabilitation. As a condition to making this election, the association shall pay all
unpaid premiumsdueunder thecontract for coveragerelatingto periodsbeforeand after
the date of the order of liquidation or rehabilitation.

2. The board of directors of the association may exercise reasonable business
judgment to determine the means by which the association isto provide the benefits of
sections 376.715 to 376.758 in an economical and efficient manner.

3. Where the association has arranged for or offered to provide the benefits of
sections 376.715 to 376.758 to a covered person under a plan or arrangement that fulfills
the association's obligations under sections 376.715 to 376.758, the person shall not be
entitled to benefitsfrom the association in addition to or other than those provided under
the plan or arrangement.

[2.] 4. The association may join an organization of one or more other state associations
of similar purposes, to further the purposes and administer the powers and duties of the
association.

[3. Whenever it is necessary for the association to retain the services of legal counsel,
the association shall retain persons licensed to practice law in this state, and whose principal
place of business is in this state or who are employed by or are partners of a professional
corporation, corporation, copartnership or association having its principal place of businessin
thisstate; provided however, that if, after agood faith search, such persons cannot be found, the
association may retain the legal services of such other persons as it chooses.]

376.735. 1. For thepurpose of providing thefunds necessary to carry out the powersand
duties of the association, the board of directors shall assess the member insurers, separately for
each account, at such timeand for such amounts asthe board finds necessary. Assessmentsshall
be due not lessthan thirty days after prior written notice to the member insurers and shall accrue
interest at ten percent per annum on and after the due date.

2. There shall be two assessments, as follows:

(1) ClassA assessments[shall] may be madefor the purpose of meeting administrative
and legal costs and other expenses [and examinations conducted under the authority of
subsections 4 and 5 of section 376.742]. Class A assessments may be made whether or not
related to a particular impaired or insolvent insurer;

(2) Class B assessments [shall] may be made to the extent necessary to carry out the
powers and duties of the association under [section 376.724] sections 376.715 to 376.758 with
regard to an impaired or an insolvent insurer.

3. Theamount of any class A assessment shall be determined by the board and may be
made on a pro rata or nonpro rata basis. If pro rata, the board may provide that it be credited
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against future class B assessments. A nonpro rata assessment shall not exceed one hundred fifty
dollarsper member insurer inany one calendar year. Theamount of any class B assessment shall
be allocated for assessment purposes among the accounts pursuant to an allocation formula
which may be based on the premiums or reserves of the impaired or insolvent insurer or any
other standard deemed by the board in its sole discretion as being fair and reasonable under the
circumstances.

4. Class B assessments against member insurers for each account shall be in the
proportion that the premiumsreceived on businessin this state by each assessed member insurer
[or] on policiesor contracts covered by each account for the three most recent calendar yearsfor
which information is available preceding the year in which the insurer became impaired or
insolvent, asthe case may be, bearsto such premiumsreceived on businessin this state for such
calendar years by all assessed member insurers.

5. Assessmentsfor funds to meet the requirements of the association with respect to an
impaired or insolvent insurer shall not be made until necessary to implement the purposes of
sections 376.715 to 376.758. Classification of assessments under [subsections 1 and]
subdivisions (1) and (2) of subsection 2 of this section and computation of assessments under
this [subsection] section shall be made with a reasonable degree of accuracy, recognizing that
exact determinations may not always be possible. In no case shall amember insurer be liable
under class A or class B for assessments in any account enumerated in section 376.720, for
which such insurer is not licensed by the department of insurance, financial institutions and
professional registration to transact business.

376.737. 1. The association may abate or defer, in whole or in part, the assessment of
amember insurer if, in the opinion of the board, payment of the assessment would endanger the
ability of the member insurer to fulfill its contractual obligations. In the event an assessment
against amember insurer is abated, or deferred in whole or in part, the amount by which such
assessment is abated or deferred may be assessed against the other member insurersin amanner
consistent with the basis for assessments set forth in this section. Once the conditions that
caused a deferral have been removed or rectified, the member insurer shall pay all
assessmentsthat were deferred under arepayment plan approved by the association.

2. (1) Subject tothe provisionsof subdivision (2) of this subsection, thetotal of all
assessments upon amember insurer for each account shall not in any one calendar year exceed
two percent of such insurer'saverage annual premiumsreceived in thisstate on the policiesand
contracts covered by the account during the three calendar years preceding the year in which the
insurer became animpaired or insolvent insurer. If the maximum assessment, together with the
other assets of the association in any account, does not provide in any one year in [either] the
account an amount sufficient to carry out the responsibilities of the association, the necessary
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additional fundsshall be assessed as soon thereafter as permitted by sections376.715t0 376.758.
(2) If two or more assessments are made in one calendar year with respect to
insurer sthat becomeimpaired or insolvent in different calendar year s, theaver ageannual
premiums for purposes of the aggr egate assessment percentage limitation referenced in
subdivision (1) of thissubsection shall beequal and limited tothe higher of thethree-year
aver age annual premiums for the applicable account as calculated under this section.

3. The board may provide in the plan of operation a method of allocating funds among
claims, whether relating to one or more impaired or insolvent insurers, when the maximum
assessment will be insufficient to cover anticipated claims.

4. Theboard may, by an equitable method as established in the plan of operation, refund
to member insurers, in proportion to the contribution of each insurer to that account, the amount
by which the assets of the account exceed the amount the board finds is necessary to carry out
during the coming year the obligations of the association with regard to that account, including
assets accruing from assignment, subrogation net realized gains and income from investments.
A reasonable amount may be retained in any account to provide funds for the continuing
expenses of the association and for future |osses.

5. It shall be proper for any member insurer, in determining its premium rates and policy
owner dividends asto any kind of insurance within the scope of sections 376.715 to 376.758, to
consider theamount reasonably necessary to meet itsassessment obligationsunder theprovisions
of sections 376.715 to 376.758.

376.738. The association shall issue to each insurer paying an assessment under the
provisions of sections 376.715 to 376.758, other than class A assessment, a certificate of
contribution, in aform prescribed by the director, for the amount of the assessment so paid. All
outstanding certificates shall be of equal dignity and priority without reference to amounts or
dates of issue. A certificate of contribution [issued before September 1, 1991,] may be shown
by theinsurer initsfinancial statement as an asset in such form and for such amount, if any, and
period of time asthe director may approve], provided that a certificate issued before September
1, 1991, shall not be shown as an admitted asset for alonger period of time or greater amount
than that described in subdivisions (1) to (4) of subsection 2 of section 375.774, RSMo].

376.740. 1. The association shall submit a plan of operation and any amendments
thereto necessary or suitable to assure the fair, reasonable, and equitable administration of the
association to the director. The plan of operation and any amendments thereto shall become
effective upon the director's written approval or unless he has not disapproved it within thirty
days.

2. If the association fails to submit a suitable plan of operation within one hundred
twenty days following the effective date, August 13, 1988, of sections 376.715 to 376.758 or if
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at any timethereafter the association fail sto submit suitable amendmentsto the plan, thedirector
shall, after notice and hearing, adopt and promulgate such reasonabl e rules as are necessary or
advisableto effectuate the provisions of sections 376.715 to 376.758. Such rules shall continue
in force until modified by the director or superseded by a plan submitted by the association and
approved by him.

3. All member insurers shall comply with the plan of operation.

4. The plan of operation shall, in addition to requirements enumerated in sections
376.715 to 376.758:

(1) Establish proceduresfor handling the assets of the association;

(2) Establishthe amount and method of reimbursing members of the board of directors;

(3) Establish regular placesand timesfor meetingsincluding telephone conferencecalls
of the board of directors;

(4) Establish procedures for records to be kept of all financial transactions of the
association, its agents, and the board of directors,

(5) Establish the procedures whereby selections for the board of directorswill be made
and submitted to the director;

(6) Establish any additional procedures for assessments which may be necessary;

(7) Containadditional provisionsnecessary or proper for theexecution of thepowersand
duties of the association;

(8) Establish procedureswhereby adirector may beremoved for cause, including
in the case where a member insurer director becomes an impaired or insolvent insurer;

(9) Establish proceduresfor theinitial handling of any appealsagainst theactions
of the board, subject to therights of appeal in subsection 3 of section 376.742.

5. Theplan of operation may providethat any or all powersand duties of the association
except those pursuant to provisions of [subsection 3 of section 376.733 and subsections 1 and
2 of] subdivision (3) of subsection 1 of section 376.734 and section 376.735 are delegated to
a corporation, association, or other organization which performs or will perform functions
similar to those of this association, or itsequivalent, in two or more states. Such a corporation,
association, or organization shall be reimbursed for any payments made on behalf of the
association and shall be paid for its performance of any function of the association. A delegation
under this subsection shall take effect only with the approval of both the board of directors and
the director, and may be made only to acorporation, association, or organization which extends
protection not substantially less favorable and effective than that provided by sections 376.715
to 376.758.

376.743. 1. The board of directors may, upon majority vote, make reports and
recommendations to the director upon any matter germane to the solvency, liquidation,
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rehabilitation or conservation of any member insurer or germaneto the solvency of any company
seeking to do an insurance businessin this state. Such reports and recommendations shall not
be considered public documents.

2. Theboard of directorsshall, upon majority vote, notify thedirector of any information
indicating any member insurer may be an impaired or insolvent insurer.

[3. The board of directors may, upon majority vote, request that the director order an
examination of any member insurer which the board in good faith believes may be an impaired
or insolvent insurer. Within thirty days of the receipt of such request, he shall begin such
examination. The examination may be conducted as a National Association of Insurance
Commissioners examination or may be conducted by such persons as the director designates.
The cost of such examination shall be paid by the association and the examination report shall
betreated asare other examination reports. 1nno event shall such examination report berel eased
to the board of directors prior to its release to the public, but this shall not preclude the director
from complying with subsections 1 to 4 of section 376.742. The director shall notify the board
of directors when the examination is completed. The request for an examination shall be kept
on file by the director but it shall not be open to public inspection prior to the release of the
examination report to the public.

4.] The board of directors may, upon majority vote, make recommendations to the
director for the detection and prevention of insurer insolvencies.

[5. Theboard of directorsshall, at the conclusion of any insurer insolvency in which the
association was obligated to pay covered claims, prepare areport to the director containing such
information asit may haveinitspossession bearing on the history and causes of suchinsolvency.
Theboard shall cooperate with the boards of directors of guaranty associationsin other statesin
preparing areport on the history and causes of insolvency of aparticular insurer, and may adopt
by reference any report prepared by such other associations.]

376.758. 1. Sections 376.715 to 376.758 shall not apply to any insurer which is
insolvent or unable to fulfill its contractual obligations on August 13, 1988.

2. Sections 376.715 to 376.758 shall be liberally construed to effect the purpose under
subsection 2 of section 376.715 which shall constitute an aid and guide to interpretation.

3. The amendments to sections 376.715 to 376.758 which become effective on
August 28, 2010, shall not apply to any member insurer that isan impaired or insolvent
insurer prior to August 28, 2010.

v



