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SECOND REGULAR SESSION

HOUSE BILL NO. 2058

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE DIEHL.
49761011 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To amend chapter 429, RSM o, by adding thereto three new sectionsrelating to mechanic'sliens,
with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 429, RSMo, isamended by adding thereto three new sections, to be
known as sections 429.021, 429.022, and 429.023, to read as follows:

429.021. 1. All personsproviding labor, materials, or servicesfor theconstruction
or improvement of residential real property, other than therepair, remodeling, or similar
improvement of an existing, owner-occupied residential property of four units or less
under section 429.013 who seek toretain theright to assert a mechanic'slien against such
residential real property shall record, or be accurately identified in, a public notice as
provided in thissection which shall berecorded with therecorder of deedsfor each county
in which theresidential real property islocated.

2. As used in this section and in section 429.022, the term "residential real
property” meansany parcel of real estate, improved or unimproved, that isintended to be
or is used for the construction of residential structures and related improvements or
improvements which support the residential use of the land and which residential
structuresareintended to be owned by theinhabitant, including any residential dwelling
of four units or less and residential condominiums, townhouses, and cooper atives
regardless of thenumber of unitsand including mixed-use or planned unit developments
regardlessof theratio of residential structurestoother uses. Residential real property also
includesany streets, sidewalks, utility services, improved common ar eas, or other facilities

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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which areor will beconstructed for theuseor benefit of theinhabitantsof residential real
property.

3. Every original contractor or person identified in subsection 1 of section 429.015
who seeks to retain the right to assert a mechanic's lien against such residential real
property shall record, or be accurately identified in, a notice of intent to perform which
will be effectivetoinitiatelien rightsfor any person identified in such noticeasof thelater
of the date such notice is recorded or the date such person identified in the notice
commences performing or providing labor, materials, or services intended for the
improvement of theproperty. Any person recordinganoticeof intent toperform shall also
post a copy of such notice on or immediately adjacent totheresidential real property and
shall provide a copy of, or reasonable access to, such noticeto every person identified in
such notice, provided, however, that thefailureto post such noticeor provide such notice
to each person identified therein shall not defeat thelien rights of any person identified in
such noticeand it shall not relieve any per son from therequirement torecord noticeor be
identified in arecorded notice.

4. Every subcontractor or supplier whoisnot an original contractor who seeksto
retain theright to assert a mechanic'slien against such residential real property and who
is not accurately identified in a previously recorded notice of intent to perform shall
record, or beaccurately identified in, a notice of commencement which will be effectiveto
initiatelien rightsfor any person identified in such notice as of thelater of ten daysprior
to therecording of such notice or the date such person identified in the notice commences
performingor providinglabor, materials, or servicesintended for theimprovement of the
property. Any person recording a notice of commencement shall provide a copy of, or
reasonable access to, such notice to every person identified in such notice, provided,
however, that thefailureto provide such noticeto each person identified therein shall not
defeat the lien rights of any person identified in such notice and shall not relieve any
person from therequirement to record notice or beidentified in arecorded notice.

5. Notwithstanding any provision of this chapter, a notice of commencement
recorded after aconveyanceof theresidential real property toathird party actingin good
faith who providesfair valueto the seller will be not effectiveto preservelien rightsasto
that residential real property, but such person recor ding such noticeof commencement will
not waive any right to recover the chargesfor such labor, materials, or servicesfrom the
seller of the residential real property and will, further, be entitled to recover treble the
chargesfor such labor, materials, or servicesfrom such seller upon provingthat theseller
had actual knowledgethat labor, materials, or serviceswereprovided by such person, that
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such labor, materials, or services enhanced the value of the property, and that the seller
acted in bad faith and for the purpose of not paying such char ges.

6. Any recorded notice shall comply with section 59.310 and shall contain the
following infor mation:

(1) The name and, if known, the address of the owner of the residential real
property, who shall be designated asthe grantor;

(2) Thename, address, telephone number, email address, if any, and thefacsimile
number, if any, of the person recor ding the notice, who shall be designated asthegrantee;

(3) Thelegal description of theresidential real property; and

(4) Thename, address, telephone number, email address, if known, and facsimile,
if known, of every person with whom the grantee has contracted to provide labor,
materials, or servicesfor theimprovementsto theresidential real property.

In addition, any recorded notice may contain the name and, to the extent known by the
grantee, the address, email address, telephone number, and facsimile number of every
person whoisproviding or will providelabor, materials, or servicesfor theimprovement
of theresidential real property whodonot haveacontractual relationship with thegrantee
andwho arenot identified in apreviously recor ded noticetotheknowledge of thegrantee.
An owner of residential real property, an agent thereof, or any person having a security
interest in the property may record a notice of intent to perform for the purpose of
complying with this section.

7. Any person failingtorecord anoticeor any per son whose nameisnot accur ately
identified in any recor ded notice will be deemed to have waived any rightsto assert alien
under this chapter. A recorded notice accurately identifies a person so long as the
identifying information in the notice is neither deceptively similar to another person
reasonably likely toprovidelabor, materials, or servicesfor theimprovement of residential
real property nor sodeficient ininfor mation astomakeit unreasonably difficult toidentify
such person. Any person who provideslabor, materials, or servicesprior tothe effective
date of arecorded notice accurately identifying himself or her self will be deemed to have
waived any rightsto assert a lien under this chapter only as to the labor, materials, or
services provided prior to the effective date of the recorded notice accurately identifying
himself or herself, but any original contractor or other person whoisdetermined to bean
original contractor shall have lien rights only for labor, materials, or services after a
recorded notice accur ately identifying such per son isfiled, regardless of thetype of notice
recorded. This section is only intended to limit what claims for labor, service, and
materialsmay beenforced in an action under thischapter, and nothing her ein shall affect
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any other remedies afforded by law, including, but not limited to, remedies available for
an action on the contract for a claim of undue enrichment or for other common law or
equitable actions.

8. A recorded notice shall expiretwo years after the date on which it isrecorded
unless extended by the recording, prior to the expiration of such two years, of a
continuation notice which shall contain the information set forth in subsection 4 of this
section and shall further includethe book and page number of any prior recorded notice
or continuation notice which isto be continued in effect. Notwithstanding any provision
of this section, chapter, or any other enactment to the contrary, the failure to record a
continuation noticeprior totheexpiration of any previousy recor ded noticewill constitute
the waiver of any liens rights as to any residential real property described in such
continuation notice unless a lien statement under section 429.080 has been filed with
respect to such residential real property.

429.022. 1. A person providing labor, services, or materialsfor theimprovement
of residential real property may waive his or her right to assert a mechanic's lien by
executing a partial or full waiver of lien rights, whether conditioned upon receipt of
payment or unconditional, provided that a waiver shall not be deemed or interpreted to
waiveor releaselien rightsin exchangefor apayment of lessthan theamount claimed due
or arising subsequent tothedateon which thewaiver of lien rightsisexecuted unlesssuch
waiver isan unconditional, final lien waiver in compliance with this section.

2. Anunconditional, final lien waiver isa complete and absolutewaiver of any lien
rightson theresidential real property described in the lien waiver, including any rights
which might otherwise arise from remedial or additional labor, services, or materials
provided to the residential real property or which might benefit the residential real
property under aninitial agreement or asupplemental agreement enter ed into by thesame
partiesprior to the execution of the unconditional, final lien waiver.

3. An unconditional, final lien waiver shall only bevalid if it contains a heading,
title, or label in at least twelve- point bold typestating " Unconditional Final Lien Waiver"
and shall further include thefollowing information, to the extent applicable:

(1) The name, address, and telephone number of the person executing the
unconditional, final lien waiver;

(2) The legal description or address of the property for which the lien waiver
applies,

(3) A statement that all work, other than remedial or additional work, has been
completed or identifying what work must be completed, the cost or chargesfor that work,
and the agreed meansfor paying such charges,
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(4) Anacknowledgment by theper son executingtheunconditional, final lien waiver
that all rights granted under this chapter are waived asto the residential real property
described in the unconditional, final lien waiver for all labor, services, or materials
provided tosuch property prior tothedateof such unconditional, final lien waiver and for
such labor, services, and materialsther eafter provided for remedial or additional work or
work otherwise reasonably related to the work to be completed.

4. A person executing an unconditional, final lien waiver for less than full
consideration shall still be bound by such waiver asit relatesto any rightsarising under
this chapter, but such waiver shall not constitute arelease of any other claim, remedy, or
cause of action.

5. An unconditional, final lien waiver isvalid under thischapter notwithstanding
any nonperformance, failure of performance, or fraud not attributable to all persons
relying on such unconditional, final lien waiver.

6. A person recording or identified in arecorded notice of intent to perform or a
recor ded notice of commencement who knowingly refuses, or who knowingly failswithin
ten business daysfollowing a written request therefor, to execute an unconditional, final
lien waiver for such property and who either hasprovided nolabor, materials, or services
for or benefitting such property or has been paid in full for such labor, materials, or
servicesfor or benefitting such property commitsthecrimeof lien fraud, punishableunder
this section as a class B misdemeanor. A person recording or identified in a recorded
notice of intent to perform or a recorded notice of commencement who intentionally
refuses, or who intentionally fails within ten business days following a written request
therefor, toreasonably identify thelabor, materials, or servicesprovided for or benefitting
such property and the amount claimed owed, less credit for any payments previously
received, for such labor, materials, or servicescommitsthecrimeof lien fraud, punishable
under this section asa class C misdemeanor.

7. In the alternative to this section, a lien shall not attach to residential real
property on behalf of any person recording or identified in a notice of intent to perform
or a notice of commencement if, prior to the filing of a lien statement under section
429.080, the owner hasprocured from a sur ety company authorized to do businessin this
stateabond in an amount not lessthan oneand one-half timesthe char gesclaimed by such
person or personsto bedueor to becomeduefor labor, materials, or servicesprovided or
to be provided to the owner for the construction or improvement of the residential real
property. Such bond shall obligate the surety company, to the extent of the sum of the
bond, topay all sumsdeter mined tobeowed for thelabor, materials, and servicesprovided
or to be provided by the persons claiming under the bond, which determination shall be
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made by either a written agreement of the owner and such person or personsor afinal
decision of acourt. Theowner shall furnish on request atruecopy, at no morethan actual
cost of reproduction, tosuch person or personsand shall beliabletotherequesting per son
for any damages caused by failure, without justification, to furnish a copy.

8. A person shall not recover under the bond provided for in this section unless
such person:

(1) Institutessuit against both the surety and the party-in-privity from whom the
payment wasduewithin oneyear after thecompletion of theprovision of labor, materials,
and servicesfor theconstruction or improvement of theresidential real property or within
such longer time per mitted by the terms of the bond; and

(2) Pleadsand provesin such suit that such per son isidentified in arecorded notice
of intent to perform or arecorded notice of commencement describing theresidential real
property; and

(3) Pleadsand provesin such suit that such person hasnot violated the provisions
of subsection 6 of this section.

9. A person claiming under the bond may proceed directly against the surety and
theparty-in-privity without bringingajudicial proceedingagainst theowner or anoriginal
contractor, unlessrequired by subdivision (1) of subsection 8 of this section, and without
further complying with the notice and filing procedures of this chapter. In any judicial
proceeding brought on the bond, the court may award to the prevailing party or parties
such reasonable attor ney's fees and court costs asthe court deter mines appropriate, and
may apportion such award, if any, amongthenonprevailing partiesin thediscr etion of the
court. However, thetotal liability of the surety shall not exceed the amount of the bond.

429.023. 1. A lien does not attach to the real estate on behalf of any claimant
claiming through a particular original contractor if the owner or the original contractor
hasprocured from asurety company authorized todo businessin thisstateabond meeting
therequirements of this section and hasrecorded a notice of surety bond.

2. Thebond shall obligatethesur ety company, to theextent of thesum of thebond,
to pay all sumsdue to construction lien claimants other than the original contractor for
servicesand materials supplied under the contract under which thelien would otherwise
arise.

3. The sum of the bond shall not be less than one hundred fifty percent of all
mechanics lien claims filed prior to the recorded notice of the bond and shall only
substitute collateral as set out herein to those mechanics' liensfiled prior to therecorded
notice of the bond.
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4. The person procuring the bond shall furnish on request a true copy at cost of
reproduction to any claimant and is liable to the requesting claimant for any damages
caused by failure, without justification, to furnish a copy.

5. A claimant shall not recover under the bond provided for in this section unless
heor she:

(1) Institutessuit against the surety within oneyear after the completion of hisor
her performance or within any longer period of time permitted by thetermsof the bond;
and

(2) If heor sheisa claimant not having a direct contract relationship with the
original contractor, within ninety daysafter completion of hisor her performancegivesthe
original contractor written notice of the amount due.

6. A claimant having a claim under the bond may proceed directly against the
surety. Ajudicial proceedingon thebond may bemaintained separ ately from and without
bringingajudicial proceedingagainst theoriginal contractor and without complyingwith
the notice and recoding procedur es of sections 429.010 to 429.360.

7. The obligation of a surety under this section is not affected by any change or
modification of the contract between the original contractor and the owner, but the total
liability of the surety shall not exceed the sum of the bond.
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