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FIRST REGULAR SESSION
[CORRECTED]
[TRULY AGREED TO AND FINALLY PASSED]
SENATE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 265

96TH GENERAL ASSEMBLY
0520S.07T 2011

AN ACT

To repeal sections 324.043, 333.041, 333.042, 333.051, 333.061, 333.091, 333.151, 333.171,
334.040, 334.070, 334.090, 334.100, 334.102, 334.103, 334.715, 436.405, 436.412,
436.445, 436.450, 436.455, 436.456, 536.063, 536.067, 536.070, 621.045, 621.100, and
621.110, RSMo, and to enact in lieu thereof thirty-two new sectionsrelating to licensure
of certain professions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 324.043, 333.041, 333.042, 333.051, 333.061, 333.091, 333.151,
333.171, 334.040, 334.070, 334.090, 334.100, 334.102, 334.103, 334.715, 436.405, 436.412,
436.445, 436.450, 436.455, 436.456, 536.063, 536.067, 536.070, 621.045, 621.100, and
621.110, RSMo, are repealed and thirty-two new sections enacted in lieu thereof, to be known
assections 324.014, 324.043, 324.045, 333.041, 333.042, 333.051, 333.061, 333.091, 333.151,
333.171, 334.001, 334.040, 334.070, 334.090, 334.099, 334.100, 334.102, 334.103, 334.108,
334.715, 436.405, 436.412, 436.445, 436.450, 436.455, 436.456, 536.063, 536.067, 536.070,
621.045, 621.100, and 621.110, to read as follows:

324.014. Any board, commission, committee, council, or office within thedivision
of professional registration shall notify any known current employer of a changein a
licensee'slicenseand disciplinestatus. An employer may providealist of current licensed
employeesand makearequest in writing to theboard, commission, committee, council, or

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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officewithin thedivision of professional registration responsiblefor thelicensee'slicense,
tobenotified upon achangein thelicensing statusof any such licensed employee. Nothing
in thissection shall be construed asrequiring the board, commission, committee, council,
or officewithin thedivision of professional registration to deter minethecurrent employer
of any person whose license is sanctioned.

324.043. 1. Except as provided in this section, no disciplinary proceeding against any
person or entity licensed, registered, or certified to practice a profession within the division of
professional registration shall be initiated unless such action is commenced within three years
of the date upon which the licensing, registering, or certifying agency received notice of an
alleged violation of an applicable statute or regulation.

2. For the purpose of this section, notice shall be limited to:

(1) A written complaint;

(2) Notice of fina disposition of a malpractice claim, including exhaustion of all
extraordinary remedies and appeals;

(3) Noticeof exhaustion of all extraordinary remediesand appeal s of aconviction based
upon acriminal statute of this state, any other state, or the federal government;

(4) Notice of exhaustion of all extraordinary remedies and appeals in a disciplinary
action by ahospital, state licensing, registering or certifying agency, or an agency of the federal
government.

3. For the purposes of this section, an action iscommenced when acomplaint isfiled by
the agency with the administrative hearing commission, any other appropriate agency, or in a
court; or when acomplaint isfiled by the agency'slegal counsel with the agency in respect to an
automatic revocation or a probation violation.

4. Disciplinary proceedings based upon repeated negligence shall be exempt from all
limitations set forth in this section.

5. Disciplinary proceedings based upon a complaint involving sexual misconduct shall
be exempt from all limitations set forth in this section.

6. Any time limitation provided in this section shall be tolled:

(1) During any time the accused licensee, registrant, or certificant is practicing
exclusively outside the state of Missouri or residing outside the state of Missouri and not
practicing in Missouri;

(2) Astoanindividual complainant, during thetimewhen such complainant islessthan
eighteen years of age;

(3) During any timethe accused licensee, registrant, or certificant maintainslegal action
against the agency; or
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(4) When a settlement agreement is offered to the accused licensee, registrant, or
certificant, in an attempt to settle such disciplinary matter without formal proceeding pursuant
to section 621.045 until the accused licensee, registrant, or certificant rejects or accepts the
settlement agreement.

7. Thelicensing agency may, initsdiscretion, toll any time limitation when the accused
applicant, licensee, registrant, or certificant entersinto and participatesin atreatment program
for chemical dependency or mental impairment.

324.045. 1. Notwithstanding any provision of chapter 536, in any proceeding
initiated by thedivision of professional registration or any boar d, committee, commission,
or officewithin thedivision of professional registration to determinetheappropriatelevel
of discipline or additional discipline, if any, against a licensee of the board, committee,
commission, or officewithin thedivision, if thelicensee against whom the proceeding has
been initiated upon a properly pled writing filed to initiate the contested case and upon
proper notice fails to plead or otherwise defend against the proceeding, the board,
commission, committee, or office within thedivision shall enter a default decision against
thelicenseewithout further proceedings. Theter msof thedefault decision shall not exceed
thetermsof disciplineauthorized by law for thedivision, board, commission, or committee.
Thedivision, office, board, commission, or committee shall provide the licensee notice of
the default decision in writing.

2. Upon motion stating factsconstituting a meritoriousdefense and for good cause
shown, adefault decision may beset aside. Themotion shall bemadewithin areasonable
time, not to exceed thirty days after entry of the default decision. " Good cause" includes
a mistake or conduct that is not intentionally or recklessly designed to impede the
administrative process.

333.041. 1. Each applicant for a license to practice funeral directing shall furnish
evidence to establish to the satisfaction of the board that he or sheis:

(1) At least eighteen years of age, and possesses a high school diploma, a general
equivalency diploma, or equivalent thereof, as determined, at its discretion, by the board;
and

(2) [Either acitizen or abonafide resident of the state of Missouri or entitled to alicense
pursuant to section 333.051, or a resident in a county contiguous and adjacent to the state of
Missouri who is employed by a funeral establishment located within the state of Missouri, to
practice funeral directing upon the grant of alicense to do so; and

(3)] A person of good moral character.

2. Every person desiring to enter the profession of embal ming dead human bodieswithin
the state of Missouri and who isenrolled in [an] a program accredited [institution of mortuary
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science education] by the American Board of Funeral Service Education, any successor
organization, or other accrediting entity as approved by the board, shall register with the
board as a practicum student upon the form provided by the board. After such registration, a
student may assist, under the direct supervision of Missouri licensed embamers and funeral
directors, inMissouri licensed funeral establishments, whileserving hisor her practicum [for the
accredited institution of mortuary science education]. The form for registration as a practicum
student shall be accompanied by afee in an amount established by the board.

3. Each applicant for alicenseto practice embalming shall furnish evidenceto establish
to the satisfaction of the board that he or she:

(1) Isat least eighteen years of age, and possesses a high school diploma, a general
equivalency diploma, or equivalent thereof, as deter mined, at its discretion, by the board;

(2) [Iseither acitizen or bonafideresident of the state of Missouri or entitledto alicense
pursuant to section 333.051, or a resident in a county contiguous and adjacent to the state of
Missouri who is employed by a funeral establishment located within the state of Missouri, to
practice embalming upon the grant of alicense to do so;

(3)] Isaperson of good moral character;

[(4)] (3) Has[graduated from an institute of mortuary science education] completed a
funeral service education program accredited by the American Board of Funeral Service
Education, [or] any successor organization [recognized by the United States Department of
Education, for funeral service education] , or other accrediting entity as approved by the
board. If an applicant does not [appear for thefinal examination beforethe board] completeall
requirements for licensure within five years from the date of his or her [graduation from]
completion of an accredited [institution of mortuary science education] program, his or her
registration as [a student] an apprentice embamer shall be automatically canceled. The
applicant shall berequired tofilea new application and pay applicablefees. No previous
apprenticeship shall be considered for the new application;

[(5)] (4) Upon due examination administered by the board, is possessed of aknowledge
of the subjects of embalming, anatomy, pathology, bacteriology, mortuary administration,
chemistry, restorative art, together with statutes, rules and regulations governing the care,
custody, shelter and disposition of dead human bodies and the transportation thereof or has
passed the national board examination of the Conference of Funeral Service Examining Boards.
If any applicant failsto pass the state examination, he or she may retake the examination at the
next regular examination meeting. The applicant shall notify theboard office of hisor her desire
to retake the examination at least thirty days prior to the date of the examination. Each timethe
examination is retaken, the applicant shall pay a new examination fee in an amount established
by the board,
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[(6)] (5) Has been employed full time in funeral service in a licensed funera
establishment and has personally embalmed at |east twenty-five dead human bodies under the
personal supervision of an embamer who holdsacurrent and valid Missouri embalmer'slicense
or an embalmer who holds a current and valid embalmer's license in a state with which the
Missouri board has entered into areciprocity agreement during an apprenticeship of not lessthan
twelve consecutive months. "Personal supervision” means that the licensed embal mer shall be
physically present during the entire embalming process in the first six months of the
apprenticeship period and physically present at the beginning of the embaming process and
available for consultation and personal inspection within a period of not more than one hour in
the remaining six months of the apprenticeship period. All transcripts and other records filed
with the board shall become a part of the board files.

4. If the applicant does not [appear for oral examination] complete the application
process within the five years after his or her [graduation from an accredited institution of
mortuary science education] completion of an approved program, then he or she must file a
new application and no fees paid previously shall apply toward the license fee.

5. Examinationsrequired by this section and section 333.042 shall be held at least twice
ayear at times and places fixed by the board. The board shall by rule and regulation prescribe
the standard for successful completion of the examinations.

6. Upon establishment of hisor her qualifications as specified by this section or section
333.042, the board shall issue to the applicant a license to practice funeral directing or
embalming, as the case may require, and shall register the applicant as a duly licensed funeral
director or a duly licensed embalmer. Any person having the qualifications required by this
section and section 333.042 may be granted both alicense to practice funeral directing and to
practice emba ming.

7. The board shall, upon request, waive any requirement of this chapter and issue a
temporary funeral director'slicense, valid for six months, to the surviving spouse or next of kin
or the personal representative of a licensed funeral director, or to the spouse, next of kin,
employee or conservator of a licensed funeral director disabled because of sickness, mental
incapacity or injury.

333.042. 1. Every person desiring to enter the profession of funeral directinginthisstate
shall make application with the state board of embalmers and funeral directors and pay the
current application and examination fees. Except as otherwise provided in section 41.950,
applicants not entitled to alicense pursuant to section 333.051 shall serve an apprenticeship for
a least twelve consecutive months in a funera establishment licensed for the care and
preparation for burial and transportation of the human dead in thisstate or in another statewhich
has established standards for admission to practice funeral directing equal to, or more stringent
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than, the requirements for admission to practice funeral directing in this state. The applicant
shall devote at least fifteen hours per week to his or her duties as an apprentice under the
supervision of a Missouri licensed funeral director. Such applicant shall submit proof to the
board, onforms provided by the board, that the applicant has arranged and conducted ten funeral
services during the applicant's apprenticeship under the supervision of a Missouri licensed
funeral director. Upon completion of the apprenticeship, the applicant shall appear before the
board to be tested on the applicant's legal and practical knowledge of funeral directing, funeral
home licensing, preneed funeral contracts and the care, custody, shelter, disposition and
transportation of dead human bodies. Upon acceptance of the application and fees by the board,
an applicant shall have twenty-four months to successfully complete the requirements for
licensure found in this section or the application for licensure shall be canceled.

2. If aperson appliesfor alimited licenseto work only in afuneral establishment which
islicensed only for cremation, including transportation of dead human bodies to and from the
funeral establishment, he or she shall make application, pay the current application and
examination fee and successfully complete the Missouri law examination. He or she shall be
exempt from the twel ve-month apprenticeship requir ed by subsection 1 of thissection and the
practical examination before the board. If aperson hasalimited licenseissued pursuant to this
subsection, he or she may obtain a full funeral director's license if he or she fulfills the
apprenticeship and successfully completes the funeral director practical examination.

3. If anindividual isaMissouri licensed embalmer or has [graduated from an institute
of mortuary science education] completed a program accredited by the American Board of
Funeral Service Education [or] , any successor organization [recognized by the United States
Department of Education for funeral service education], or other accrediting entity as
approved by the board or has successfully completed a course of study in funeral directing
offered by [a college] an institution accredited by a recognized national, regional or state
accrediting body and approved by the state board of embal mersand funeral directors, and desires
to enter the profession of funeral directing in this state, the individual shall comply with al the
requirementsfor licensure as afuneral director pursuant to subsection 1 of section 333.041 and
subsection 1 of this section; however, the individual is exempt from the twelve-month
apprenticeship required by subsection 1 of this section.

333.051. 1. Any [nonresident] individual holding a valid, unrevoked and unexpired
license as afuneral director or embalmer in the state of his or her residence may be granted a
license to practice funera directing or embalming in this state on application to the board and
on providing the board with such evidence asto his or her qualifications as is required by the
board. [Nolicenseshall be granted to anonresident applicant except onewho residesin acounty
contiguous and adjacent to the state of Missouri and who isregularly engaged in the practice of
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funeral directing or embalming, as defined by this chapter, at funeral establishmentswithinthis
state or in an establishment located in a county contiguous and adjacent to the state of Missouri,
unless the law of the state of the applicant's residence authorizes the granting of licenses to
practice funeral directing in such state to persons licensed as funeral directors under the law of
the state of Missouri.]

2. Any individual holding avalid, unrevoked and unexpired license as an embalmer or
funeral director inanother state having requirementssubstantially similar tothoseexistinginthis
state [who is or intends to become aresident of this state] may apply for alicenseto practicein
this state by filing with the board a certified statement from the examining board of the state or
territory in which the applicant holds his or her license showing the grade rating upon which
[his] the license was granted, together with a recommendation, and the board shall grant the
applicant alicense upon hisor her successful completion of an examination over Missouri laws
as required in section 333.041 or section 333.042 if the board finds that the applicant's
qualifications meet the requirements for funeral directors or embalmersin this state at the time
the applicant was originaly licensed in the other state.

3. A person holding a valid, unrevoked and unexpired license to practice funeral
directing or embalming in another state or territory with requirementslessthan those of thisstate
may, after five consecutive years of active experience asalicensed funeral director or embal mer
in that state, apply for alicenseto practice in this state after passing a test to prove his or her
proficiency, including but not limited to aknowledge of the laws and regulations of this state as
to funeral directing and embal ming.

333.061. 1. Nofuneral establishment shall be operated in this state unless the owner or
operator thereof has alicense issued by the board.

2. A license for the operation of afuneral establishment shall be issued by the board, if
the board finds:

(1) That theestablishment isunder the general management and the supervision of aduly
licensed funeral director;

(2) That al embal ming performed thereinisperformed by or under thedirect supervision
of aduly licensed embal mer;

(3) That any placeinthefuneral establishment where embalming isconducted contains
apreparation room with a sanitary floor, walls and ceiling, and adequate sanitary drainage and
disposal facilities including running water, and complies with the sanitary standard prescribed
by the department of health and senior services for the prevention of the spread of contagious,
infectious or communicable diseases;

(4) Each funeral establishment shall have [available in the preparation or embalming
room] aregister book or log which shall be available at al times[in full view] for the board's
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inspector and [the name of each body embalmed, place, if other than at the establishment, the
date and time that the embalming took place, the name and signature of the embalmer and the
embalmer's license number shall be noted in the book] that shall contain:

(&) Thename of each body that has been in the establishment;

(b) Thedatethebody arrived at the establishment;

(c) If applicable, the place of embalming, if known; and

(d) If the body was embalmed at the establishment, the date and time that the
embalmingtook place, and the name, signatur e, and licensenumber of theembalmer; and

(5) The establishment complies with all applicable state, county or municipal zoning
ordinances and regulations.

3. The board shall grant or deny each application for a license pursuant to this section
within thirty days after it is filed. The applicant may request in writing up to two thirty-day
extensionsof the application, provided therequest for an extensionisreceived by the board prior
to the expiration of the thirty-day application or extension period.

4. Licenses shall beissued pursuant to this section upon application and the payment of
a funeral establishment fee and shall be renewed at the end of the licensing period on the
establishment's renewal date.

5. Theboard may refuseto renew or may suspend or revoke any licenseissued pursuant
to this section if it finds, after hearing, that the funeral establishment does not meet any of the
requirements set forth in this section as conditions for the issuance of a license, or for the
violation by the owner of the funeral establishment of any of the provisions of section 333.121.
No new license shall be issued to the owner of afuneral establishment or to any corporation
controlled by such owner for three years after the revocation of the license of the owner or of a
corporation controlled by the owner. Before any action is taken pursuant to this subsection the
procedure for notice and hearing as prescribed by section 333.121 shall be followed.

333.091. [Each establishment, funeral director or emba mer receiving alicenseunder this
chapter shall haverecorded in the office of thelocal registrar of vital statisticsof theregistration
districtinwhichthelicenseepractices.] All licensesor registrations, or duplicatesthereof, issued
pursuant to this chapter shall be displayed at each place of business.

333.151. 1. Thestate board of embalmersand funeral directors shall consist of [ten] six
members, including one voting public member appointed by the governor with the advice and
consent of the senate. Each member, other than the public member, appointed shall possess
either alicense to practice embalming or alicense to practice funeral directing in this state or
both said licenses and shall have been actively engaged in the practice of embalming or funeral
directing for a period of five years next before his or her appointment. Each member shall be
aUnited States citizen, aresident of this state for aperiod of at least one year, aqualified voter
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of this state and shall be of good moral character. Not more than [five] three members of the
board shall be of the same political party. The nonpublic members shall be appointed by the
governor, with the advice and consent of the senate[, one from each of the state's congressional
districts be of good moral character and submit an audited financial statement of their funeral
establishment by an independent auditor for the previous five years. This audited financial
statement must include all at-need and preneed business] . A majority of the member s shall
constitute a quorum. Membersshall be appointed to represent diversity in gender, race,
ethnicity, and the various geogr aphic regions of the state.

2. Each member of the board shall serve for aterm of five years. Any vacancy on the
board shall be filled by the governor and the person appointed to fill the vacancy shall possess
the qualifications required by this chapter and shall serve until the end of the unexpired term of
his or her predecessor, if any.

3. The public member shall be at the time of hisor her appointment a person who is not
and never was amember of any profession licensed or regulated pursuant to this chapter or the
spouse of such person; and a person who does not have and never has had amaterial, financial
interest in either the providing of the professional services regulated by this chapter, or an
activity or organization directly related to any profession licensed or regulated pursuant to this
chapter. All members, including public members, shall be chosen from lists submitted by the
director of the division of professional registration. The duties of the public member shall not
include the determination of the technical requirements to be met for licensure or whether any
person meets such technical requirements or of the technical competence or technical judgment
of alicensee or acandidate for licensure.

333.171. Theboard shall hold at |east two regular meetings each year for the purpose of
administering examinations at times and placesfixed by theboard. Other meetingsshall be held
at the times fixed by regulations of the board or on the call of the chairman of the board. Notice
of the time and place of each regular or special meeting shall be mailed by the executive
secretary to each member of the board at least five days before the date of the meeting. [At all
meetings of the board three members constitute a quorum.] The board may adopt and use a
common seal.

334.001. 1. Notwithstanding any other provision of law to the contrary, the
following infor mation isan open record and shall bereleased upon request of any person
and may be published on the board's website:

(1) Thenameof alicensee or applicant;

(2) Thelicensee'sbusiness address,

(3) Registration type;

(4) Currency of thelicense, certificate, or registration;
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(5) Professional schools attended;

(6) Degreesand certifications, including certification by the American Board of
Medical Specialties, the American Osteopathic Association, or other certifying agency
approved by theboard by rule;

(7) Totheextent provided totheboard after August 28, 2011, disciplineby another
state or administrative agency;

(8) Limitationson practice placed by a court of competent jurisdiction;

(90 Any final discipline by the board, including the content of the settlement
agreement or order issued; and

(10) Whether a discipline case brought by the board is pending in the
administrative hearing commission or any court.

2. All other information pertaining to a licensee or applicant not specifically
denominated an open record in subsection 1 of this section is a closed record and
confidential.

3. The board shall disclose confidential information without charge or fee upon
written request of the licensee or applicant if the information isless than five years old.
If the information requested is more than five years old, the board may charge a fee
equivalent to the fee specified by regulation.

4. At itsdiscretion, the board may disclose confidential information, without the
consent of the licensee or applicant, to a licensee or applicant for a license in order to
further aboard investigation or to facilitate settlement negotiationswith theboard, in the
course of voluntary exchange of information with another state's licensing authority,
pursuant to a court order, or to other administrative or law enfor cement agencies acting
within the scope of their statutory authority.

5. Information obtained from afederal administrative or law enfor cement agency
shall bedisclosed only after theboard hasobtained written consent to thedisclosurefrom
the federal administrative or law enfor cement agency.

6. Theboard isentitled totheattorney/client privilegeand work product privilege
to the same extent as any other person.

334.040. 1. Except as provided in section 334.260, all persons desiring to practice as
physicians and surgeons in this state shall be examined as to their fitness to engage in such
practice by the board. All persons applying for examination shall file acompleted application
withtheboard [at |east eighty days before the date set for examination upon blanks] upon forms
furnished by the board.

2. The examination shall be sufficient to test the applicant's fitness to practice as a
physician and surgeon. The examination shall be conducted in such amanner asto conceal the
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identity of the applicant until al examinations have been scored. In all such examinations an
average score of not less than seventy-five percent is required to pass; provided, however, that
the board may require applicants to take the Federation Licensing Examination, also known as
FLEX, or the United States Medical Licensing Examination (USMLE). If the FLEX
examination is required, a weighted average score of no less than seventy-five [percent] is
required to pass. Scores from one test administration of the FLEX shall not be combined
or averaged with scores from other test administrationsto achieve a passing score. The
passing score of the United States Medical Licensing Examination shall be determined by the
board through rule and regulation. The board shall not issue a permanent license as a physician
and surgeon or allow the Missouri state board examination to be administered to any applicant
who has failed to achieve a passing score within three attempts on licensing examinations
administered in one or more states or territories of the United States, the District of Columbia
or Canada. The steps one, two and three of the United States Medical Licensing Examination
shall be taken within a seven-year period with no more than three attempts on any step of the
examination; however, theboard may grant an extension of the seven-year periodif the applicant
has obtained a MD/PhD degree in a program accredited by the [liaison committee on medical
education] Liaison Committee on Medical Education (LCME) and a regiona university
accrediting body or a DO/PhD degr ee accredited by the American Osteopathic Association
and a regional university accrediting body. The board may waive the provisions of this
section if the applicant islicensed to practice as a physician and surgeon in another state of the
United States, the District of Columbiaor Canadaand the applicant has achieved apassing score
on alicensing examination administered in astate or territory of the United States or the District
of Columbiaand no license issued to the applicant has been disciplined in any state or territory
of the United States or the District of Columbia[. Prior to waiving the provisionsof thissection,
the board may require the applicant to achieve a passing score on one of the following:

(1) The American Speciaty Board's certifying examination in the physician's field of
specialization;

(2) Part Il of the FLEX; or

(3) The Federation portion of the State Medical Board's Special Purpose Examination
(SPEX)] and theapplicant iscertified in theapplicant'sar ea of specialty by the American
Board of Medical Specialties, the American Osteopathic Association, or other certifying
agency approved by the board by rule.

3. If the board waives the provisions of this section, then the license issued to the
applicant may be limited or restricted to the applicant's board speciaty. [Scoresfrom one test
administration shall not be combined or averaged with scores from other test administrationsto
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achieve a passing score.] The board shall not be permitted to favor any particular school or
system of healing.

4. If an applicant has not actively engaged in the practice of clinical medicine or
held a teaching or faculty position in a medical or osteopathic school approved by the
American Medical Association, the Liaison Committee on Medical Education, or the
American Osteopathic Association for any two yearsin thethreeyear period immediately
preceding the filing of his or her application for licensure, the board may require
successful completion of another examination, continuing medical education, or further
training beforeissuing a permanent license. Theboard shall adopt rulesto prescribethe
form and manner of such reexamination, continuing medical education, and training.

334.070. 1. Upon due application therefor and upon submission by such person of
evidence satisfactory to the board that he or sheislicensed to practicein this state, and upon the
payment of fees required to be paid by this chapter, the board shall issue to [him] such person
acertificate of registration. The certificate of registration shall contain the name of the person
towhom it isissued and hisor her office address [and residence address], the expiration date,
and the date and number of the license to practice.

2. [Every person shall, upon receiving such certificate, cause it to be conspicuously
displayed at al timesin every office maintained by himin the state. If he maintains more than
one office in this state, the board shall without additional fee issue to him duplicate certificates
of registration for each office so maintained.] If any registrant shall change the location of his
or her officeduring the period for which any certificate of registration has been issued, [he] the
registrant shall, within fifteen daysthereafter, notify the board of such change[and it shall issue
to him without additional fee a new registration certificate showing the new location].

334.090. 1. Each applicant for registration under this chapter shall accompany the
application for registration with aregistration fee to be paid to the [director of revenue] board.
If the application is filed and the fee paid after the registration renewal date, a delinquent fee
shall be paid; but whenever in the opinion of the board the applicant'sfailureto register is caused
by extenuating circumstancesincludingillnessof the applicant, asdefined by ruleand regul ation,
the delinquent fee may be waived by the board. Whenever any new license is granted to any
person under the provisions of this chapter, the board shall, upon application therefor, issue to
such licensee a certificate of registration covering a period from the date of the issuance of the
license to the next renewal date without the payment of any registration fee.

2. Theboard shall set the amount of the fees which this chapter authorizes and requires
by rules and regul ations promul gated pursuant to section 536.021. Thefeesshall beset at alevel
to produce revenue which shall not substantially exceed the cost and expense of administering
this chapter.
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334.099. 1. Theboard may initiate a contested hearing to determineif reasonable
causeexiststobelievethat alicenseeor applicant isunableto practicehisor her profession
with reasonable skill and safety to the public by reason of medical or osteopathic
incompetency, mental or physical incapacity, or duetotheexcessiveuseor abuseof alcohol
or controlled substances:

(1) The board shall serve notice pursuant to section 536.067 of the contested
hearing at least fifteen daysprior tothe hearing. Such notice shall include a statement of
the reasons the board believes there is reasonable cause to believe that a licensee or
applicant isunableto practice hisor her profession with reasonable skill and safety tothe
public by reason of medical or osteopathic incompetency, mental, or physical incapacity,
or dueto the excessive use or abuse of alcohol or controlled substances;

(2) For purposesof thissection and prior to any contested hearing, theboard may,
notwithstanding any other law limiting access to medical or other health data, obtain
medical data and health recordsrelating tothelicenseeor applicant without thelicensee's
or applicant'sconsent, upon issuance of a subpoenaby theboard. Thesedataand records
shall be admissible without further authentication by either board or licensee at any
hearing held pursuant to this section;

(3) After acontested hearing beforethe board, and upon a showing of reasonable
causeto believethat alicensee or applicant isunableto practicehisor her profession with
reasonableskill and safety tothe public by reason of medical or osteopathicincompetency,
mental, or physical incapacity, or duetotheexcessiveuseor abuseof alcohol or controlled
substancestheboard may requirealicenseeor applicant tosubmit toan examination. The
board shall maintain a list of facilities approved to perform such examinations. The
licensee or applicant may proposeafacility not previously approved to the board and the
board may accept such facility asan approved facility for such licensee or applicant by a
maj ority vote;

(4) For purposes of this subsection, every licensee or applicant is deemed to have
consented to an examination upon a showing of reasonable cause. The applicant or
licensee shall be deemed to have waived all objectionsto the admissibility of testimony by
the provider of the examination and to the admissibility of examination reports on the
groundsthat theprovider of theexamination'stestimony or theexamination isconfidential
or privileged;

(5) Written notice of theorder for an examination shall be sent to the applicant or
licensee by registered mail, addressed to the licensee or applicant at the licensee's or
applicant'slast known addresson filewith the board, or shall be personally served on the
applicant or licensee. The order shall state the cause for the examination, how to obtain
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information about approved facilities, and atimelimit for obtainingtheexamination. The
licensee or applicant shall cause areport of the examination to be sent to the board;

(6) Thelicenseeor applicant shall sign all necessary releasesfor theboard toobtain
and use the examination during a hearing and to disclose the recommendations of the
examination as part of adisciplinary order;

(7) After receivingthereport of the examination ordered in subdivision (3) of this
subsection, theboard may hold a contested hearingtodeter mineif by clear and convincing
evidencethelicenseeor applicant isunableto practicewith reasonableskill or safety tothe
public by reasons of medical or osteopathic incompetency, reason of mental or physical
incapacity, or dueto the excessive use or abuse of alcohol or controlled substances. If the
board finds that the licensee or applicant is unable to practice with reasonable skill or
safety to the public by reasons of medical or osteopathic incompetency, reason of mental
or physical incapacity, or excessive useor abuse of controlled substances, the board shall,
after ahearing, enter an order imposing one or mor e of thedisciplinary measuresset forth
in subsection 4 of section 334.100; and

(8) Theprovisionsof chapter 536 for a contested case, except those provisions or
amendments which are in conflict with this section, shall apply to and govern the
proceedings contained in thissubsection and therightsand duties of the partiesinvolved.
The person appealing such an action shall be entitled to present evidence under chapter
536 relevant to the allegations.

2. Failure to submit to the examination when directed shall be cause for the
revocation of the license of the licensee or denial of the application. No license may be
reinstated or application granted until such time as the examination is completed and
delivered to the board or the board withdrawsitsorder.

3. Neither therecord of proceedings nor the ordersentered by the board shall be
used against a licensee or applicant in any other proceeding, except for a proceeding in
which the board or its members are a party or in a proceeding involving any state or
federal agency.

4. A licensee or applicant whose right to practice has been affected under this
section shall, at reasonable intervals not to exceed twelve months, be afforded an
opportunity todemonstratethat heor shecan resumethe competent practiceof hisor her
profession or should be granted a license. The board may hear such motion more often
upon good cause shown.

5. Theboard shall promulgaterulesand regulationsto carry out the provisions of
this section.
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6. For purposesof thissection, " examination" meansaskills, multidisciplinary, or
substance abuse evaluation.

334.100. 1. The board may refuse to issue or renew any certificate of registration or
authority, permit or license required pursuant to this chapter for one or any combination of
causes stated in subsection 2 of this section. The board shall notify the applicant in writing of
the reasons for the refusal and shall advise the applicant of the applicant's right to file a
complaint with the administrative hearing commission as provided by chapter 621. As an
alternativeto arefusal to issue or renew any certificate, registration or authority, the board may,
at its discretion, issue a license which is subject to probation, restriction or limitation to an
applicant for licensure for any one or any combination of causes stated in subsection 2 of this
section. The board's order of probation, limitation or restriction shall contain a statement of the
discipline imposed, the basis therefor, the date such action shall become effective, and a
statement that the applicant has thirty days to request in writing a hearing before the
administrative hearing commission. If the board issues a probationary, limited or restricted
license to an applicant for licensure, either party may file a written petition with the
administrative hearing commission within thirty days of the effective date of the probationary,
limited or restricted license seeking review of the board's determination. If no written request
for ahearing isreceived by the administrative hearing commission within the thirty-day period,
the right to seek review of the board's decision shall be considered as waived.

2. The board may cause a complaint to be filed with the administrative hearing
commission as provided by chapter 621 against any holder of any certificate of registration or
authority, permit or license required by this chapter or any person who hasfailed to renew or has
surrendered the person's certificate of registration or authority, permit or license for any one or
any combination of the following causes:

(1) Useof any controlled substance, as defined in chapter 195, or acoholic beverage to
an extent that such useimpairs a person's ability to perform the work of any profession licensed
or regulated by this chapter;

(2) The person has been finally adjudicated and found guilty, or entered apleaof guilty
or nolo contendere, in acriminal prosecution under thelaws of any state or of the United States,
for any offense reasonably related to the qualifications, functions or duties of any profession
licensed or regulated pursuant to this chapter, for any offense[an essential element of whichig|
involving fraud, dishonesty or an act of violence, or for any offense involving moral turpitude,
whether or not sentence isimposed;

(3) Useof fraud, deception, misrepresentation or bribery in securing any certificate of
registration or authority, permit or license issued pursuant to this chapter or in obtaining
permission to take any examination given or required pursuant to this chapter;
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(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or
unprofessional conduct in the performance of the functions or duties of any profession licensed
or regulated by this chapter, including, but not limited to, the following:

(a) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by
fraud, deception or misrepresentation; willfully and continually overcharging or overtreating
patients; or charging for visits to the physician's office which did not occur unless the services
were contracted for in advance, or for services which were not rendered or documented in the
patient's records;

(b) Attempting, directly or indirectly, by way of intimidation, coercion or deception, to
obtain or retain a patient or discourage the use of a second opinion or consultation;

(c) Willfully and continually performing inappropriate or unnecessary treatment,
diagnostic tests or medical or surgical services,

(d) Delegating professional responsibilitiesto aperson who isnot qualified by training,
skill, competency, age, experience or licensure to perform such responsibilities;

(e) Misrepresenting that any disease, ailment or infirmity can be cured by a method,
procedure, treatment, medicine or device;

(f) Performing or prescribing medical services which have been declared by board rule
to be of no medical or osteopathic value;

(g) Fina disciplinary action by any professional medical or osteopathic association or
society or licensed hospital or medical staff of such hospital inthisor any other state or territory,
whether agreed to voluntarily or not, and including, but not limited to, any removal, suspension,
limitation, or restriction of the person's license or staff or hospital privileges, failure to renew
such privilegesor licensefor cause, or other final disciplinary action, if theaction wasin any way
related to unprofessional conduct, professional incompetence, mal practiceor any other violation
of any provision of this chapter;

(h) Signing a blank prescription form; or dispensing, prescribing, administering or
otherwise distributing any drug, controlled substance or other treatment without sufficient
examination including failing to establish a valid physician-patient relationship pursuant
to section 334.108, or for other than medicaly accepted therapeutic or experimental or
investigative purposes duly authorized by a state or federal agency, or not in the course of
professional practice, or not in good faith to relieve pain and suffering, or not to cure an ailment,
physical infirmity or disease, except as authorized in section 334.104;

(1) Exercisinginfluencewithin aphysician-patient relationship for purposes of engaging
apatient in sexual activity;

() Beinglisted on any state or federal sexual offender registry;
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(k) Terminatingthemedical care of apatient without adequate notice or without making
other arrangements for the continued care of the patient;

[(K)] () Failing to furnish details of a patient's medical records to other treating
physicians or hospitals upon proper request; or failing to comply with any other law relating to
medical records;

[(N] (m) Failure of any applicant or licenseg], other than the licensee subject to the
investigation,] to cooperate with the board during any investigation;

[(m)] (n) Failureto comply with any subpoenaor subpoenaducestecum from the board
or an order of the board;

[(n)] (o) Failureto timely pay license renewal fees specified in this chapter;

[(0)] (p) Violating aprobation agreement, order, or other settlement agreement with
this board or any other licensing agency;

[(p)] (g) Failing to inform the board of the physician's current residence and business
address,

[(9)] (r) Advertising by an applicant or licensee which is false or misleading, or which
violates any rule of the board, or which claims without substantiation the positive cure of any
disease, or professional superiority to or greater skill than that possessed by any other physician.
An applicant or licensee shall also bein violation of this provision if the applicant or licensee
has afinancial interest in any organization, corporation or association which issues or conducts
such advertising;

(s) Any other conduct that isunethical or unprofessional involving a minor;

(5) Any conduct or practice which isor might be harmful or dangerousto the mental or
physical health of a patient or the public; or incompetency, gross negligence or repeated
negligence in the performance of the functions or duties of any profession licensed or regulated
by this chapter. For the purposes of this subdivision, "repeated negligence" meansthe failure,
on more than one occasion, to use that degree of skill and learning ordinarily used under the
same or similar circumstances by the member of the applicant's or licensee's profession;

(6) Violation of, or attempting to violate, directly or indirectly, or assisting or enabling
any person to violate, any provision of this chapter or chapter 324, or of any lawful rule or
regulation adopted pursuant to this chapter or chapter 324;

(7) Impersonation of any person holding acertificate of registration or authority, permit
or license or allowing any person to use hisor her certificate of registration or authority, permit,
license or diploma from any school;

(8) Revocation, suspension, restriction, modification, limitation, reprimand, warning,
censure, probation or other final disciplinary action against the holder of or applicant for a
license or other right to practice any profession regulated by this chapter by another state,
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territory, federal agency or country, whether or not voluntarily agreed to by the licensee or
applicant, including, but not limited to, the denial of licensure, surrender of thelicense, allowing
thelicenseto expireor lapse, or discontinuing or limiting the practice of medicinewhile subject
to an investigation or while actually under investigation by any licensing authority, medical
facility, branch of the armed forces of the United States of America, insurance company, court,
agency of the state or federal government, or employer;

(9) A person is finally adjudged incapacitated or disabled by a court of competent
jurisdiction;

(10) Assisting or enabling any person to practice or offer to practice any profession
licensed or regulated by this chapter who is not registered and currently eligible to practice
pursuant to this chapter; or knowingly performing any act which in any way aids, assists,
procures, advises, or encourages any person to practice medicine who is not registered and
currently eligibleto practice pursuant to thischapter. A physician who worksin accordancewith
standing orders or protocols or in accordance with the provisions of section 334.104 shall not be
in violation of this subdivision;

(11) Issuance of acertificate of registration or authority, permit or license based upon
amaterial mistake of fact;

(12) Failureto display avalid certificate or license if so required by this chapter or any
rule promulgated pursuant to this chapter;

(13) Violation of thedrug laws or rules and regulations of this state, including but not
limited to any provision of chapter 195, any other state, or the federal government;

(14) Knowingly making, or causing to be made, or aiding, or abetting in the making of,
afalse statement in any birth, death or other certificate or document executed in connection with
the practice of the person's profession;

(15) Knowingly making a false statement, orally or in writing to the boar d;

(16) Soliciting patronagein personor by agentsor representatives, or by any other means
or manner, under the person's own name or under the name of another person or concern, actual
or pretended, in such a manner as to confuse, deceive, or mislead the public as to the need or
necessity for or appropriateness of health care services for al patients, or the qualifications of
an individual person or persons to diagnose, render, or perform health care services,

[(16)] (17) Using, or permitting the use of, the person’'s name under the designation of
"Doctor","Dr.","M.D.", or "D.O.", or any similar designation with reference to the commercial
exploitation of any goods, wares or merchandise;

[(17)] (18) Knowingly making or causing to be made a false statement or
misrepresentation of a material fact, with intent to defraud, for payment pursuant to the
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provisions of chapter 208 or chapter 630 or for payment from Title XVIII or Title XIX of the
federal Medicare program;

[(18)] (19) Failure or refusal to properly guard against contagious, infectious or
communicable diseases or the spread thereof; maintaining an unsanitary office or performing
professional services under unsanitary conditions; or failure to report the existence of an
unsanitary condition in the office of a physician or in any health care facility to the board, in
writing, within thirty days after the discovery thereof;

[(19)] (20) Any candidate for licensure or person licensed to practice as a physica
therapist, paying or offering to pay a referral fee or, notwithstanding section 334.010 to the
contrary, practicing or offering to practice professional physical therapy independent of the
prescription and direction of aperson licensed and regi stered asaphysi cian and surgeon pursuant
to this chapter, as a dentist pursuant to chapter 332, as a podiatrist pursuant to chapter 330, as
an advanced practice registered nurse under chapter 335, or any licensed and registered
physician, dentist, podiatrist, or advanced practice registered nurse practicing in another
jurisdiction, whose licenseisin good standing;

[(20)] (21) Any candidate for licensure or person licensed to practice as a physica
therapist, treating or attemptingto treat ailmentsor other health conditionsof human beingsother
than by professional physical therapy and as authorized by sections 334.500 to 334.620;

[(21)] (22) Any person licensed to practice as a physician or surgeon, requiring, as a
condition of the physician-patient rel ationship, that the patient receive prescribed drugs, devices
or other professional services directly from facilities of that physician's office or other entities
under that physician's ownership or control. A physician shall provide the patient with a
prescription which may betaken to thefacility selected by the patient and aphysician knowingly
failing to disclose to a patient on aform approved by the advisory commission for professional
physical therapists as established by section 334.625 which is dated and signed by a patient or
guardian acknowledging that the patient or guardian hasread and understandsthat the physician
has a pecuniary interest in a physical therapy or rehabilitation service providing prescribed
treatment and that the prescribed treatment isavailable on acompetitive basis. Thissubdivision
shall not apply to areferral by one physician to another physician within a group of physicians
practicing together;

[(22)] (23) A pattern of personal use or consumption of any controlled substance unless
it isprescribed, dispensed or administered by another physician who is authorized by law to do
SO;

[(23)] (24) Habitual intoxication or dependence on alcohol, evidence of which may
include mor ethan one alcohol-related enfor cement contact asdefined by section 302.525;
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(25) Failuretocomply with atreatment program or an aftercare program entered
into as part of a board order, settlement agreement or licensee's professional health
program;

(26) Revocation, suspension, limitation, probation, or restriction of any kind whatsoever
of any controlled substance authority, whether agreed to voluntarily or not, or voluntary
termination of a controlled substance authority while under investigation;

[(24)] (27) For aphysicianto operate, conduct, manage, or establish an abortion facility,
or for aphysician to perform an abortion in an abortion facility, if such facility comes under the
definition of an ambulatory surgical center pursuant to sections 197.200 to 197.240, and such
facility has failed to obtain or renew alicense as an ambulatory surgical center|[;

(25) Being unable to practice as a physician and surgeon or with a specialty with
reasonable skill and safety to patients by reasons of medical or osteopathic incompetency, or
because of ilIness, drunkenness, excessive use of drugs, narcotics, chemicals, or asaresult of any
mental or physical condition. The following shall apply to this subdivision:

(& Inenforcing this subdivision the board shall, after a hearing by the board, upon a
finding of probable cause, require a physician to submit to a reexamination for the purpose of
establishing his or her competency to practice as a physician or surgeon or with a specialty
conducted in accordance with rules adopted for this purpose by the board, including rules to
allow the examination of the pattern and practice of such physician's or surgeon's professional
conduct, or to submit toamental or physical examination or combination thereof by at |east three
physicians, one sel ected by the physician compelled to take the examination, one selected by the
board, and one selected by the two physicians so selected who are graduates of a professional
school approved and accredited as reputable by the association which has approved and
accredited as reputable the professional school from which the licentiate graduated. However,
if the physician is a graduate of a medical school not accredited by the American Medical
Association or American Osteopathic Association, then each party shall choose any physician
who is a graduate of a medical school accredited by the American Medical Association or the
American Osteopathic Association;

(b) For the purpose of thissubdivision, every physician licensed pursuant to this chapter
is deemed to have consented to submit to a mental or physical examination when directed in
writing by the board and further to have waived al objections to the admissibility of the
examining physician's testimony or examination reports on the ground that the examining
physician's testimony or examination is privileged;

(c) Inaddition to ordering a physical or mental examination to determine competency,
the board may, notwithstanding any other law limiting access to medical or other health data,
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obtain medical dataand health recordsrel ating to aphysician or applicant without the physician's
or applicant's consent;

(d) Written notice of the reexamination or the physical or mental examination shall be
sent to the physician, by registered mail, addressed to the physician at the physician'slast known
address. Failure of a physician to designate an examining physician to the board or failure to
submit to the examination when directed shall constitute an admission of the all egations against
the physician, in which case the board may enter a final order without the presentation of
evidence, unless the fallure was due to circumstances beyond the physician's control. A
physician whose right to practice has been affected under this subdivision shall, at reasonable
intervals, be afforded an opportunity to demonstrate that the physi cian can resume the competent
practice as a physician and surgeon with reasonable skill and safety to patients;,

(e) Inany proceeding pursuant to this subdivision neither the record of proceedings nor
the orders entered by the board shall be used against a physician in any other proceeding.
Proceedings under this subdivision shall be conducted by the board without the filing of a
complaint with the administrative hearing commission;

(f) When the board finds any person unqualified because of any of the grounds set forth
in this subdivision, it may enter an order imposing one or more of the disciplinary measures set
forth in subsection 4 of this section].

3. Collaborative practice arrangements, protocol sand standing orders shall beinwriting
and signed and dated by a physician prior to their implementation.

4. After thefiling of such complaint before the administrative hearing commission, the
proceedingsshall be conducted inaccordancewiththe provisionsof chapter 621. Uponafinding
by the administrative hearing commission that the grounds, provided in subsection 2 of this
section, for disciplinary action are met, the board may, singly or in combination, warn, censure
or place the person named in the complaint on probation on such terms and conditions as the
board deems appropriate for a period not to exceed ten years, or may suspend the person's
license, certificate or permit for aperiod not to exceed threeyears, or restrict or limit the person's
license, certificate or permit for an indefinite period of time, or revoke the person's license,
certificate, or permit, or administer a public or private reprimand, or deny the person's
application for alicense, or permanently withhold issuance of alicense or require the person to
submit to the care, counseling or treatment of physicians designated by the board at the expense
of the individual to be examined, or require the person to attend such continuing educational
courses and pass such examinations as the board may direct.

5. In any order of revocation, the board may provide that the person may not apply for
reinstatement of the person's license for a period of time ranging from two to seven years
following the date of the order of revocation. All stay orders shall toll thistime period.
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6. Beforerestoringto good standing alicense, certificate or permitissued pursuant tothis
chapter which hasbeenin arevoked, suspended or inactive state for any cause for morethan two
years, the board may require the applicant to attend such continuing medical education courses
and pass such examinations as the board may direct.

7. In any investigation, hearing or other proceeding to determine a licensee's or
applicant'sfitnessto practice, any record relating to any patient of the licensee or applicant shall
be discoverable by the board and admissible into evidence, regardliess of any statutory or
common law privilege which such licensee, applicant, record custodian or patient might
otherwise invoke. In addition, no such licensee, applicant, or record custodian may withhold
records or testimony bearing upon alicensee's or applicant's fitness to practice on the ground of
privilege between such licensee, applicant or record custodian and a patient.

334.102. 1. [Upon receipt of information that the holder of any certificate of registration
or authority, permit or license issued pursuant to this chapter may present a clear and present
danger to the public health and safety, the executive secretary or director shall direct that the
information be brought to the board in the form of sworn testimony or affidavits during a
meeting of the board.

2. Theboard may issue an order suspending and/or restricting the holder of acertificate
of registration or authority, permit or licenseif it believes:

(1) Thelicensee's acts, conduct or condition may have violated subsection 2 of section
334.100; and

(2) A licenseeis practicing, attempting or intending to practice in Missouri; and

(3) Either alicenseeisunable by reason of any physical or mental condition to receive
and evaluate information or to communicate decisionsto the extent that the licensee's condition
or actions significantly affect the licensee's ability to practice, or another state, territory, federal
agency or country has issued an order suspending or restricting the holder of alicense or other
right to practice a profession regulated by this chapter, or the licensee has engaged in repeated
acts of life-threatening negligence as defined in subsection 2 of section 334.100; and

(4) Theacts, conduct or condition of the licensee constitute a clear and present danger
to the public health and safety.

3. (1) The order of suspension or restriction:

() Shall be based on the sworn testimony or affidavits presented to the board;

(b) May be issued without notice and hearing to the licensee;

(c) Shall include the facts which lead the board to conclude that the acts, conduct or
condition of thelicensee constitute aclear and present danger to the public health and safety; and

(2) The board or the administrative hearing commission shall serve the licensee, in
person or by certified mail, with a copy of the order of suspension or restriction and al sworn
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testimony or affidavits presented to the board, a copy of the complaint and the request for
expedited hearing, and a notice of the place of and the date upon which the preliminary hearing
will be held.

(3) Theorder of restriction shall be effective upon service of the documentsrequiredin
subdivision (2) of this subsection.

(4) The order of suspension shall become effective upon the entry of the preliminary
order of the administrative hearing commission.

(5) Thelicensee may seek a stay order from the circuit court of Cole County from the
preliminary order of suspension, pending the issuance of afina order by the administrative
hearing commission.

4. The board shall file a complaint in the administrative hearing commission with a
request for expedited preliminary hearing and shall certify the order of suspension or restriction
and all sworn testimony or affidavits presented to the board. Immediately upon receipt of a
complaint filed pursuant to thissection, the administrative hearing commission shall set the place
and date of the expedited preliminary hearing which shall be conducted as soon as possible, but
not later than five days after the date of service upon the licensee. The administrative hearing
commission shall grant a licensee's request for a continuance of the preliminary hearing;
however, the board's order shall remain in full force and effect until the preliminary hearing,
which shall be held not later than forty-five days after service of the documents required in
subdivision (2) of subsection 3.

5. At the preliminary hearing, the administrative hearing commission shall receive into
evidence al information certified by the board and shall only hear evidence on the issue of
whether the board's order of suspension or restriction should be terminated or modified. Within
one hour after the preliminary hearing, the administrative hearing commission shall issueitsoral
or written preliminary order, with or without findings of fact and conclusions of law, that either
adopts, terminates or modifies the board's order. The administrative hearing commission shall
reduce to writing any oral preliminary order within five business days, but the effective date of
the order shall be the date orally issued.

6. Thepreliminary order of the administrative hearing commission shall becomeafinal
order and shall remain in effect for three yearsunlesseither party filesarequest for afull hearing
on the merits of the complaint filed by the board within thirty days from the date of theissuance
of the preliminary order of the administrative hearing commission.

7. Uponreceipt of arequest for full hearing, the administrative hearing commission shall
set adate for hearing and notify the partiesin writing of the time and place of the hearing. If a
request for full hearing is timely filed, the preliminary order of the administrative hearing
commission shall remain in effect until the administrative hearing commission enters an order



SS SCSHCSHB 265 24

62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96

terminating, modifying, or dismissing its preliminary order or until the board issues an order of
discipline following its consideration of the decision of the administrative hearing commission
pursuant to section 621.110 and subsection 3 of section 334.100.

8. In cases where the board initiates summary suspension or restriction proceedings
against aphysician licensed pursuant to this chapter, and said petition is subsequently denied by
the administrative hearing commission, in addition to any award made pursuant to sections
536.085 and 536.087, the board, but not individual members of the board, shall pay actual
damages incurred during any period of suspension or restriction.

9. Notwithstanding the provisions of this chapter or chapter 610 or chapter 621 to the
contrary, the proceedings under this section shall be closed and no order shall be made public
until it isfinal, for purposes of appeal.

10. The burden of proving the elements listed in subsection 2 of this section shall be
upon the state board of registration for the healing arts.] The board may apply to the
administrativehearingcommission for an emergency suspension or restriction of alicensee
for the following causes:

(1) Engaging in sexual conduct, asdefined in section 566.010, with a patient who
isnot thelicensee's spouse, regar dless of whether the patient consented;

(2) Engagingin sexual misconduct with a minor or person the licensee believesto
beaminor. " Sexual misconduct” means any conduct of a sexual nature which would be
illegal under state or federal law;

(3) Possession of a controlled substancein violation of chapter 195 or any state or
federal law, rule, or regulation, excluding record keeping violations;

(4) Useof acontrolled substance without a valid prescription;

(5) Thelicenseeisadjudicated incapacitated or disabled by a court of competent
jurisdiction;

(6) Habitual intoxication or dependence upon alcohol or controlled substances or
failureto comply with atreatment or after care program entered into pursuant toaboard
order, settlement agreement, or as part of the licensee's professional health program;

(7) A report from a board approved facility or a professional health program
stating thelicenseeisnot fit to practice. For purposesof thissection, alicenseeisdeemed
to have waived all objections to the admissibility of testimony from the provider of the
examination and admissibility of the examination reports. The licensee shall sign all
necessary releases for the board to obtain and use the examination during a hearing; or

(8 Any conduct for which the board may discipline that constitutes a serious
danger to the health, safety, or welfare of a patient or the public.
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2. Theboard shall submit existing affidavits and existing certified court records
together with a complaint alleging the facts in support of the board's request for an
emer gency suspension or restriction to the administrative hearing commission and shall
supply theadministrativehearing commission with thelast homeor businessaddresseson
filewith theboard for thelicensee. Within onebusinessday of thefiling of the complaint,
the administrative hearing commission shall return a service packet to the board. The
service packet shall includetheboard'scomplaint and any affidavitsor recordstheboard
intendsto rely on that have been filed with the administrative hearing commission. The
service packet may contain other information in the discretion of the administrative
hearing commission. Within twenty-four hours of receiving the packet, the board shall
either personally serve the licensee or leave a copy of the service packet at all of the
licensee's current addresseson filewith theboard. Prior tothehearing, thelicensee may
fileaffidavitsand certified court recordsfor consideration by the administrative hearing
commission.

3. Withinfivedaysof theboar d'sfiling of thecomplaint, theadministrativehearing
commission shall review theinfor mation submitted by theboard and thelicenseeand shall
determine based on that information if probable cause exists pursuant to subsection 1 of
thissection and shall issueitsfindingsof fact and conclusionsof law. If theadministrative
hearing commission finds that there is probable cause, the administrative hearing
commission shall enter theorder requested by theboard. Theorder shall beeffectiveupon
personal serviceor by leaving a copy at all of the licensee's current addresses on filewith
the board.

4. The administrative hearing commission shall hold a hearing within forty-five
days of the board'sfiling of the complaint to determineif cause for disciplineexists. The
administrative hearing commission may grant arequest for acontinuance, but shall in any
event, hold the hearing within one hundred twenty days of the board'sinitial filing. The
board shall be granted leave to amend its complaint if it ismorethan thirty daysprior to
the hearing. If lessthan thirty days, the board may be granted leave to amend if public
safety requires.

(1) If no cause for discipline exists, the administrative hearing commission shall
issue findings of fact, conclusions of law, and an order terminating the emergency
suspension or restriction.

(2) If causefor disciplineexists, theadministrative hearing commission shall issue
findings of fact and conclusionsof law and order the emer gency suspension or restriction
toremain in full force and effect pending a disciplinary hearing before the board. The
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board shall hold a hearing following the certification of the record by the administrative
hearing commission and may impose any discipline otherwise authorized by state law.

6. Any action under this section shall be in addition to and not in lieu of any
disciplineotherwisein theboard'spower toimposeand may bebrought concurrently with
other actions.

7. If theadministrative hearing commission doesnot find probable causeand does
not grant the emer gency suspension or restriction, theboard shall removeall referenceto
such emer gency suspension or restriction from itspublicrecords. Recordsrelatingtothe
suspension or restriction shall be maintained in the board'sfiles. The board or licensee
may use such records in the course of any litigation to which they are both parties.
Additionally, such recordsmay bereleased upon a specific, written request of thelicensee.

8. (1) Theboard may initiate a hearing before the board, for discipline of any
licensee'slicense or certificate upon receipt of one of the following:

(a) Certified court recordsof afinding of guilt or plea of guilty or nolo contendere
inacriminal prosecution under thelawsof any stateor of theUnited Statesfor any offense
involving the qualifications, functions, or duties of any profession licensed or regulated
under thischapter, for any offenseinvolvingfraud, dishonesty, or an act of violence, or for
any offense involving moral turpitude, whether or not sentenceisimposed;

(b) Evidenceof final disciplinary action against thelicensee'slicense, certification
or registration issued by any other state, by any other agency or entity of thisstate or any
other state or the United Statesor itsterritories, or any other country;

(c) Evidence of certified court records finding the licensee has been judged
incapacitated or disabled under Missouri law or under thelawsof any other stateor of the
United Statesor itsterritories.

(2) Theboard shall providethelicenseenot lessthan ten daysnoticeof any hearing
held pursuant to chapter 536.

(3) Upon afindingthat causeexiststo disciplinealicensee'slicensetheboard may
impose any discipline otherwise available when disciplining licensees of that same
profession.

9. A final decision of theadministrative hearing commission or the board shall be
subject to judicial review pursuant to chapter 536.

334.103. 1. A license issued under this chapter by the Missouri State Board of
Registration for the Healing Arts shall be automatically revoked at such time as the final trial
proceedings are concluded whereby a licensee has been adjudicated and found guilty, or has
entered a plea of guilty or nolo contendere, in afelony criminal prosecution under the laws of
the state of Missouri, the laws of any other state, or the laws of the United States of Americafor
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any offense reasonably related to the qualifications, functionsor duties of their profession, or for
any felony offense], an essential element of which is] involving fraud, dishonesty or an act of
violence, or for any felony offense involving moral turpitude, whether or not sentence is
imposed, or, upon the final and unconditional revocation of the license to practice their
profession in another state or territory upon grounds for which revocation is authorized in this
state following areview of the record of the proceedings and upon aformal motion of the state
board of registration for the healing arts. Thelicense of any such licensee shall be automatically
reinstated if the conviction or therevocation isultimately set aside upon final appeal inany court
of competent jurisdiction.

2. Anyonewho hasbeen denied alicense, permit or certificateto practicein another state
shall automatically be denied alicense to practicein this state. However, the board of healing
arts may set up other qualifications by which such person may ultimately be qualified and
licensed to practice in Missouri.

334.108. 1. Prior toprescribingany drug, controlled substance, or other treatment
through the internet, a physician shall establish a valid physician-patient relationship.
Thisrelationship shall include:

(1) Obtainingareliablemedical history and performing a physical examination of
thepatient, adequateto establish thediagnosisfor which thedrugisbeing prescribed and
to identify underlying conditions or contraindicationsto the treatment recommended or
provided;

(2) Havingsufficient dialoguewith thepatient regar ding treatment optionsand the
risks and benefits of treatment or treatments;

(3) If appropriate, following up with the patient to assessthether apeutic outcome;

(4) Maintaining a contempor aneous medical record that isreadily availableto the
patient and, subject tothepatient'sconsent, tothepatient'sother health careprofessionals;
and

(5) Including the eectronic prescription information as part of the patient's
medical record.

2. The requirements of subsection 1 of this section may be satisfied by the
prescribing physician's designee when treatment isprovided in:

(1) A hospital asdefined in section 197.020;

(2) A hospice program asdefined in section 197.250;

(3) Home health services provided by a home health agency as defined in section
197.400;

(4) Accordance with a collaborative practice agreement as defined in section
334.104;
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(5) Conjunction with a physician assistant licensed pursuant to section 334.738;

(6) Consultation with another physician who has an ongoing physician-patient
relationship with the patient, and who has agreed to supervise the patient's treatment,
including use of any prescribed medications; or

(7) On-call or cross-coverage situations.

334.715. 1. Theboard may refusetoissueor renew any license [any applicant or may
suspend, revoke, or refuse to renew the license of any licensee for any one or any combination
of the causes provided in section 334.100, or if the applicant or licensee] required under
sections 334.700 to 334.725 for one or any combination of causeslisted in subsection 2 of
thissection or any causelisted in section 334.100. The board shall notify the applicant in
writing of thereasonsfor therefusal and shall advisetheapplicant of theapplicant'sright
tofileacomplaint with theadministrativehearing commission asprovided in chapter 621.
Asan alternativeto arefusal to issue or renew any certificate, registration, or authority,
theboard may, in itsdiscretion, issue a license which is subject to reprimand, probation,
restriction, or limitation to an applicant for licensurefor any one or any combination of
causes listed in subsection 2 of this section or section 334.100. The board's order of
reprimand, probation, limitation, or restriction shall contain a statement of thediscipline
imposed, the basis therefor, the date such action shall become effective, and a statement
that theapplicant hasthirty daystorequest in writingahearing beforetheadministrative
hearing commission. If theboard issuesaprobationary, limited, or restricted licensetoan
applicant for licensure, either party may file a written petition with the administrative
hearing commission within thirty days of the effective date of the probationary, limited,
or restricted license seeking review of theboard'sdetermination. If nowritten request for
a hearing is received by the administrative hearing commission within the thirty-day
period, theright to seek review of the board's decision shall be considered waived.

2. The board may cause a complaint to be filed with the administrative hearing
commission as provided in chapter 621 against any holder of a certificate of registration
or authority, permit, or licenserequired by sections 334.700 to 334.725 or any person who
hasfailed torenew or hassurrendered the person'scertification of registration or license
for any one or any combination of the following causes:

(1) Violated or conspired to violate any provision of sections 334.700 to 334.725 or any
provision of any rule promulgated pursuant to sections 334.700 to 334.725; or

(2) Hasbeen found guilty of unethical conduct as defined in the ethical standards of the
Nationa Athletic Trainers Association or the National Athletic Trainers Association Board of
Certification, or its successor agency, as adopted and published by the committee and the board
and filed with the secretary of state; or
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(3) Any cause listed in section 334.100.

[2. Upon receipt of awritten application madein the form and manner prescribed by the
board, the board may reinstate any license which has expired, been suspended or been revoked
or may issue any license which has been denied; provided, that no application for reinstatement
or issuanceof licenseor licensure shall be considered until at least six months have elapsed from
the date of denial, expiration, suspension, or revocation when the license to be reinstated or
issued was denied issuance or renewal or was suspended or revoked for one of the causeslisted
in subsection 1 of this section.]

3. After thefiling of such complaint beforetheadministrativehearing commission,
theproceedingsshall beconducted in accordancewith theprovisionsof chapter 621. Upon
a finding by the administrative hearing commission that the grounds provided in
subsection 2 of this section for disciplinary action are met, the board may, singly or in
combination:

(1) Warn, censure, or place the person named in the complaint on probation on
such terms and conditions as the board deems appropriate for a period not to exceed ten
years, or

(2) Suspend the person'slicense, certificate, or permit for a period not to exceed
threeyears; or

(3) Administer a public or private reprimand; or

(4) Deny the person'sapplication for alicense; or

(5) Permanently withhold issuance of alicense or requirethe person to submit to
thecare, counseling, or treatment of physiciansdesignated by the board at the expense of
the individual to be examined; or

(6) Requirethe person to attend such continuing education cour sesand pass such
examinations as the board may direct.

4. Inany order of revocation, theboard may providethat theper son shall not apply
for reinstatement of the person'slicense for a period of time ranging from two to seven
year s following the date of the order of revocation. All stay orders shall toll such time
period.

5. Beforerestoring to good standing a license, certificate, or permit issued under
this chapter which has been in arevoked, suspended, or inactive state for any cause for
more than two years, the board may require the applicant to attend such continuing
education cour ses and pass such examinations as the board may dir ect.

436.405. 1. Asused in sections 436.400 to 436.520, unless the context otherwise
requires, the following terms shall mean:
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(1) "Beneficiary”, theindividual who isto be the subject of the disposition or who will
receive funeral services, facilities, or merchandise described in a preneed contract;

(2) "Board", theboard of embalmersand funeral directors;

(3) "Guaranteed contract”, a preneed contract in which the seller promises, assures, or
guarantees to the purchaser that all or any portion of the costs for the disposition, services,
facilities, or merchandise identified in a preneed contract will be no greater than the amount
designated in the contract upon the preneed beneficiary's death or that such costs will be
otherwise limited or restricted,;

[(3)] (4) "Insurance-funded preneed contract”, a preneed contract which is designated
to be funded by payments or proceeds from an insurance policy or [single premium] a deferred
annuity contract that isnot classified as a variable annuity and has death benefit proceeds
that are never lessthan the sum of premiums paid;

[(D)] (5) "Joint account-funded preneed contract”, a preneed contract which designates
that payments for the preneed contract made by or on behalf of the purchaser will be deposited
and maintained in ajoint account in the names of the purchaser and seller, as provided in this
chapter;

[(5)] (6) "Market value', afair market value:

(&) Asto cash, the amount thereof;

(b) Astoasecurity asof any date, the pricefor the security as of that date obtained from
ageneraly recognized source, or to the extent no generally recognized source exists, the price
to sell the security in an orderly transaction between unrelated market participants at the
measurement date; and

(c) Asto any other asset, the price to sell the asset in an orderly transaction between
unrelated market participants at the measurement date consistent with statements of financial
accounting standards;

[(6)] (7) "Nonguaranteed contract”, a preneed contract in which the seller does not
promise, assure, or guarantee that all or any portion of the costs for the disposition, facilities,
service, or merchandiseidentified in apreneed contract will be limited to the amount designated
in the contract upon the preneed beneficiary's death or that such costswill be otherwise limited
or restricted;

[(7)] (B) "Preneed contract", any contract or other arrangement which provides for the
final disposition in Missouri of a dead human body, funeral or burial services or facilities, or
funeral merchandise, where such disposition, services, facilities, or merchandise are not
immediately required. Such contractsinclude, but are not limited to, agreements providing for
a membership fee or any other fee for the purpose of furnishing final disposition, funeral or
burial services or facilities, or funeral merchandise at a discount or at a future date;
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[(8)] (9) "Preneedtrust", atrust to receivedepositsof, administer, and disburse payments
received under preneed contracts, together with income thereon;

[(9)] (10) "Purchaser", the person who is obligated to pay under a preneed contract;

[(10)] (11) "Trustee", the trustee of a preneed trust, including successor trustees,

[(11)] (12) "Trust-funded preneed contract”, a preneed contract which provides that
payments for the preneed contract shall be deposited and maintained in trust.

2. All terms defined in chapter 333 shall be deemed to have the same meaning when
used in sections 436.400 to 436.520.

436.412. Each preneed contract made before August 28, 2009, and all payments and
disbursements under such contract shall continue to be governed by this chapter as the chapter
existed at the time the contract was made. Any licensee or registrant of the board may be
disciplined for violation of any provision of sections 436.005 to 436.071 within the applicable
statute of limitations. [In addition, the provisions of section 436.031, asit existed on August 27,
2009, shall continue to govern disbursements to the seller from the trust and payment of trust
expenses.] Joint accountsin existence as of August 27, 2009, shall continue to be governed by
the provisions of section 436.053, as that section existed on August 27, 2009.

436.445. A trustee of any preneed trust, including trusts established before August 28,
2009, shall not after August 28, 2009, make any decisions to invest any trust fund with:

(1) The spouse of the trustee;

(2) The descendants, siblings, parents, or spouses of a seller or an officer, manager,
director or employee of a seller, provider, or preneed agent;

(3) Agents, other than authorized external investment advisors as authorized by
section 436.440, or attorneys of atrustee, seller, or provider; or

(4) A corporation or other person or enterprise in which the trustee, seller, or provider
owns a controlling interest or has an interest that might affect the trustee's judgment.

436.450. 1. Aninsurance-funded preneed contract shall comply with sections 436.400
to 436.520 and the specific requirements of this section.

2. A seller, provider, or any preneed agent shall not receive or collect from the purchaser
of an insurance-funded preneed contract any amount in excess of what is required to pay the
premiums on the insurance policy as assessed or required by the insurer as premium payments
for the insurance policy except for any amount required or authorized by this chapter or by rule.
A seller shall not receive or collect any administrative or other fee from the purchaser for or in
connectionwith aninsurance-funded preneed contract, other than thosefeesor amounts assessed
by the insurer. As of August 29, 2009, no preneed seller, provider, or agent shall use any
existing preneed contract as collateral or security pledged for aloan or take preneed funds of any
existing preneed contract as aloan for any purpose other than as authorized by this chapter.
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3. Payments collected by or on behaf of a seller for an insurance-funded preneed
contract shall be promptly remitted to the insurer or the insurer's designee as required by the
insurer; provided that payments shall not be retained or held by the seller or preneed agent for
more than thirty days from the date of receipt.

4. 1t isunlawful for a seller, provider, or preneed agent to procure or accept a loan
against any insurance contract used to fund a preneed contract.

5. Lawsregulating insurance shall not apply to preneed contracts, but shall apply to any
insurance or [single premium] annuity sold with a preneed contract; provided, however, the
provisionsof [thisact] sections436.400to 436.520 shall not apply to[single premium] annuities
or insurance polices regulated by chapters 374, 375, and 376 used to fund preneed funeral
agreements, contracts, or programs.

6. This section shall apply to all preneed contracts including those entered into before
August 28, 20009.

7. For any insurance-funded preneed contract sold after August 28, 2009, the following
shall apply:

(1) The purchaser or beneficiary shall be the owner of the insurance policy purchased
to fund a preneed contract; and

(2) Aninsurance-funded preneed contract shall bevalid and enforceableonly if theseller
or provider is named as the beneficiary or assignee of the life insurance policy funding the
contract.

8. If the proceeds of the life insurance policy exceed the actua cost of the goods and
services provided pursuant to the nonguaranteed preneed contract, any overage shall be paid to
the estate of the beneficiary, or, if the beneficiary received public assistance, to the state of
Missouri.

436.455. 1. A joint account-funded preneed contract shall comply with sections436.400
to 436.520 and the specific requirements of this section.

2. Inlieu of a trust-funded or insurance-funded preneed contract, the seller and the
purchaser may agreeinwriting that al funds paid by the purchaser or beneficiary for the preneed
contract shall be deposited with afinancial institution chartered and regulated by the federal or
state government authorized to do business in Missouri in an account in the joint names and
under thejoint control of the seller and purchaser, beneficiary or party holding power of attorney
over the beneficiary's estate, or in an account titled in the beneficiary's name and payable
on thebeneficiary'sdeath totheseller. There shall be aseparatejoint account established for
each preneed contract sold or arranged under thissection. Fundsshall only bewithdrawn or paid
from the account upon the signatures of both the seller and the purchaser or under apay-on-death
designation or as required to pay reasonable expenses of administering the account.
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3. All consideration paid by the purchaser under ajoint account-funded contract shall
be deposited into a joint account as authorized by this section within ten days of receipt of
payment by the seller.

4. Thefinancial institution shall hold, invest, and reinvest funds deposited under this
section in other accounts offered to depositors by the financial institutions as provided in the
written agreement of the purchaser and the seller, provided the financial institution shall not
invest or reinvest any funds deposited under this sectionin term lifeinsurance or any investment
that does not reasonably have the potential to gain income or increase in value.

5. Income generated by preneed funds deposited under this section shall be used to pay
the reasonabl e expenses of administering the account as charged by the financial institution and
the balance of the income shall be distributed or reinvested upon fulfillment of the contract,
cancellation or transfer pursuant to the provisions of this chapter.

6. Within fifteen days after aprovider [and awitness certify to the financial institution
in writing] delivers a copy of a certificate of performance to the seller, signed by the
provider and the person authorized to make arrangements on behalf of the beneficiary,
certifying that the provider has furnished the final disposition, funeral, and burial services and
facilities, and merchandise as required by the preneed contract, or has provided alternative
funera benefits for the beneficiary under special arrangements made with the purchaser, the
[financial institution shall distribute the deposited fundsto the seller if the certification has been
approved by the purchaser] seller shall take whatever steps are required by the financial
institution to secur epayment of thefundsfrom thefinancial institution. Theseller shall pay
the provider within ten days of receipt of funds.

7. Any seller, provider, or preneed agent shall not procure or accept aloan against any
investment, or asset of, or belonging to a joint account. As of August 28, 2009, it shall be
prohibited to useany existing preneed contract ascollateral or security pledged for aloan, or take
preneed funds of any existing preneed contract as a loan or for any purpose other than as
authorized by this chapter.

436.456. At any time before final disposition, or before the funeral or burial services,
facilities, or merchandisedescribed in apreneed contract arefurni shed, the purchaser may cancel
the contract, if designated as revocable, without cause. In order to cancel the contract the
purchaser shall:

(1) Inthe case of ajoint account-funded preneed contract, deliver written notice of the
cancellation to the seller [and the financial institution]. Within fifteen days of receipt of notice
of the cancellation, the[financial institution shall distribute all deposited fundsto the purchaser]
seller shall takewhatever stepsmay berequired by thefinancial institution to obtain the
funds from the financial institution. Upon receipt of the funds from the financial
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institution, the seller shall distribute the principal to the purchaser. Interest shall be
distributed as provided in the agreement with the seller and purchaser;

(2) In the case of an insurance-funded preneed contract, deliver written notice of the
cancellation to the seller. Within fifteen days of receipt of notice of the cancellation, the seller
shall notify the purchaser that the cancellation of the contract shall not cancel any lifeinsurance
funding the contract and that insurance cancellation is required to be made in writing to the
insurer;

(3 In the case of a trust-funded preneed contract, deliver written notice of the
cancellation to the seller and trustee. Within fifteen days of receipt of notice of the cancellation,
the trustee shall distribute one hundred percent of the trust property including any percentage of
the total payments received on the trust-funded contract that have been withdrawn from the
account under subsection 4 of section 436.430 but excluding theincome, to the purchaser of the
contract;

(4) Inthe case of aguaranteed installment payment contract where the beneficiary dies
before all installments have been paid, the purchaser shall pay the seller the amount remaining
due under the contract in order to receivethe goods and services set out in the contract, otherwise
the purchaser or their estate will receive full credit for all payments the purchaser has made
towards the cost of the beneficiary's funeral at the provider current prices.

536.063. In any contested case:

(1) Thecontested case shall be commenced by the filing of awriting by which the party
or agency instituting the proceeding seeks such action as by law can be taken by the agency only
after opportunity for hearing, or seeks a hearing for the purpose of obtaining a decision
reviewable upon the record of the proceedings and evidence at such hearing, or upon such record
and additiona evidence, either by a court or by another agency. Answering, intervening and
amendatory writings and motions may be filed in any case and shall be filed where required by
rule of the agency, except that no answering instrument shall be required unless the notice of
ingtitution of the case states such requirement. Entries of appearance shall be permitted[.] ;

(2) Anywritingfiled whereby affirmativerelief issought shall statewhat relief issought
or proposed and the reason for granting it, and shall not consist merely of statements or charges
phrased in the language of a statute or rule; provided, however, that this subdivision shall not
apply when the writing is a notice of appeal as authorized by law][.] ;

(3) Reasonable opportunity shall be given for the preparation and presentation of
evidence bearing on any issue raised or decided or relief sought or granted. Where issues are
tried without objection or by consent, such issues shall be deemed to have been properly before
the agency. Any formality of procedure may be waived by mutual consent[.] ;
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(4) Every writing seeking relief or answering any other writing, and any motion shall
state the name and address of the attorney, if any, filingit; otherwise the name and address of the
party filingit[.] ;

(5) By rulethe agency may require any party filing such awriting to furnish, in addition
to the original of such writing, the number of copies required for the agency's own use and the
number of copies necessary to enable the agency to comply with the provisions of this
subdivision hereinafter set forth. The agency shall, without charge therefor, mail one copy of
each such writing, as promptly as possible after it isfiled, to every party or hisor her attorney
who has filed awriting or who has entered his or her appearance in the case, and who has not
theretofore been furnished with a copy of such writing and shall have requested copies of the
writings; provided that in any case where the parties are so numerous that the requirements of
this subdivision would be unduly onerous, the agency may in lieu thereof (a) notify all parties
of the fact of the filing of such writing, and (b) permit any party to copy such writing[.] ;

(6) Whenaholder of alicense, registration, permit, or certificateof authority issued
by the division of professional registration or a board, commission, or committee of the
division of professional registration against whom an affirmative decision is sought has
failed to plead or otherwise respond in the contested case and adequate notice has been
given under section 536.067 upon aproperly pled writingfiled toinitiatethe contested case
under thischapter, adefault decision shall be entered against thelicenseewithout further
proceedings. The default decision shall grant such relief asrequested by the division of
professional registration, board, committee, commission, or officein thewritinginitiating
thecontested caseasallowed by law. Upon motion stating factsconstituting ameritorious
defense and for good cause shown, a default decision may be set aside. The motion shall
be made within a reasonable time, not to exceed thirty days after entry of the default
decision. " Good cause” includesamistakeor conduct that isnot intentionally or recklessly
designed to impede the administrative process.

536.067. In any contested case:

(1) The agency shall promptly mail a notice of institution of the case to all necessary
parties, if any, and to all persons designated by the moving party and to any other persons to
whom the agency may determinethat notice should be given. Theagency or itsclerk or secretary
shall keep apermanent record of the personsto whom such notice was sent and of the addresses
to which sent and the timewhen sent. Where acontested case would affect therights, privileges
or duties of alarge number of persons whose interests are sufficiently similar that they may be
considered as a class, notice may in a proper case be given to a reasonable number thereof as
representatives of such class. Inany case wherethe name or address of any proper or designated
party or person isnot known to the agency, and where notice by publication is permitted by law,
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then notice by publication may be given in accordance with any rule or regulation of the agency
or if thereisno such rule or regulation, then, in aproper case, the agency may by aspecial order
fix the time and manner of such publication[.] ;

(2) Thenoaticeof institution of the caseto be mailed asprovided in this section shall state
in substance:

(&) The caption and number of the case;

(b) That awriting seekingrelief hasbeenfiled in such case, the dateit wasfiled, and the
name of the party filing the same;

(c) A brief statement of the matter involved in the case unless a copy of the writing
accompanies said notice;

(d) Whether an answer to thewritingisrequired, and if so the date when it must befiled;

(e) That acopy of the writing may be obtained from the agency, giving the address to
which application for such a copy may be made. This may be omitted if the notice is
accompanied by a copy of such writing;

(f) Thelocation in the Code of State Regulations of any rules of the agency regarding
discovery or a statement that the agency shall send a copy of such rules on request;

(3) Unlessthe notice of hearing hereinafter provided for shall have been included in the
notice of institution of the case, the agency shall, as promptly as possible after thetime and place
of hearing have been determined, mail anotice of hearing to the moving party and to all persons
and partiesto whom anotice of institution of the case was required to be or wasmailed, and also
to any other persons who may thereafter have become or have been made parties to the
proceeding. The notice of hearing shall state:

(& The caption and number of the case;

(b) Thetime and place of hearing;

(4) No hearing in a contested case shall be had, except by consent, until a notice of
hearing shall have been given substantially as provided in this section, and such notice shall in
every case be given areasonable time before the hearing. Such reasonable time shall be at |east
ten days except in cases where the public morals, health, safety or interest may make a shorter
time reasonable; provided that when alonger timethan ten daysis prescribed by statute, notime
shorter than that so prescribed shall be deemed reasonable;

(5) When aholder of alicense, registration, permit, or certificateof authority issued
by the division of professional registration or a board, commission, or committee of the
division of professional registration against whom an affirmative decision is sought has
failed to plead or otherwise respond in the contested case and adequate notice has been
given under this section upon a properly pled writing filed to initiate the contested case
under this chapter, a default decision shall be entered against the holder of a license,
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registration, permit, or certificate of authority without further proceedings. The default
decision shall grant such relief as requested by the division of professional registration,
board, committee, commission, or office in the writing initiating the contested case as
allowed by law. Upon motion stating factsconstitutingameritoriousdefenseand for good
cause shown, a default decision may be set aside. The motion shall be made within a
reasonabletime, not toexceed thirty daysafter entry of thedefault decision. " Good cause"

includesamistakeor conduct that isnot intentionally or recklessly designed toimpedethe
administrative process.

536.070. In any contested case:

(1) Ora evidence shall be taken only on oath or affirmation[.] ;

(2) Each party shall havetheright to call and examine witnesses, to introduce exhibits,
to cross-examine opposing witnesseson any matter relevant to theissues even though that matter
was not the subject of the direct examination, to impeach any witness regardless of which party
first called him or her to testify, and to rebut the evidence against him[.] or her;

(3) A party who does not testify in hisor her own behalf may be called and examined
asif under cross-examination[.] ;

(4) Eachagency shall cause al proceedingsin hearingsbeforeit to be suitably recorded
and preserved. A copy of the transcript of such a proceeding shall be made available to any
interested person upon the payment of afee which shall in no case exceed the reasonable cost
of preparation and supply[.] ;

(5 Records and documents of the agency which are to be considered in the case shall
be offered in evidence so as to become a part of the record, the same as any other evidence, but
the records and documents may be considered as a part of the record by reference thereto when
so offered[.] ;

(6) Agencies shall take official notice of all matters of which the courts take judicial
notice. They may also take official notice of technical or scientific facts, not judicialy
cognizable, within their competence, if they notify the parties, either during a hearing or in
writing before a hearing, or before findings are made after hearing, of the facts of which they
propose to take such notice and give the parties reasonabl e opportunity to contest such facts or
otherwise show that it would not be proper for the agency to take such notice of them[.] ;

(7) Evidencetowhich an objectionissustained shall, at the request of the party seeking
to introduce the same, or at the instance of the agency, nevertheless be heard and preserved in
the record, together with any cross-examination with respect thereto and any rebuttal thereof,
unlessit iswholly irrelevant, repetitious, privileged, or unduly long[.] ;

(8) Any evidence received without objection which has probative value shall be
considered by the agency along with the other evidencein the case. Therulesof privilege shall
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be effective to the same extent that they are now or may hereafter bein civil actions. Irrelevant
and unduly repetitious evidence shall be excluded[ ] ;

(9) Copiesof writings, documentsand records shall be admissible without proof that the
originals thereof cannot be produced, if it shall appear by testimony or otherwise that the copy
offered isatrue copy of theoriginal, but the agency may, nevertheless, if it believestheinterests
of justice so require, sustain any objection to such evidence which would be sustained were the
proffered evidence offered in a civil action in the circuit court, but if it does sustain such an
objection, it shall givethe party offering such evidence reasonabl e opportunity and, if necessary,
opportunity at alater date, to establish by evidence the facts sought to be proved by the evidence
to which such objection is sustained[.] ;

(10) Any writing or record, whether intheform of an entry in abook or otherwise, made
as amemorandum or record of an act, transaction, occurrence or event, shall be admissible as
evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the
regular course of any business, and that it was the regular course of such businessto make such
memorandum or record at the time of such act, transaction, occurrence, or event or within a
reasonable time thereafter. All other circumstances of the making of such writing or record,
including lack of persona knowledge by the entrant or maker, may be shown to affect theweight
of such evidence, but such showing shall not affect its admissibility. The term "business" shall
include business, profession, occupation and calling of every kind[.] ;

(11) The results of statistical examinations or studies, or of audits, compilations of
figures, or surveys, involving interviews with many persons, or examination of many records,
or of long or complicated accounts, or of a large number of figures, or involving the
ascertainment of many related facts, shall be admissible as evidence of such results, if it shall
appear that such examination, study, audit, compilation of figures, or survey was made by or
under the supervision of awitness, who is present at the hearing, who testifies to the accuracy
of suchresults, and who issubject to cross-examination, andif it shall further appear by evidence
adduced that the witness making or under whose supervision such examination, study, audit,
compilation of figures, or survey was made was basically qualified to make it. All the
circumstancesrel ating to the making of such an examination, study, audit, compilation of figures
or survey, including the nature and extent of the qualifications of the maker, may be shown to
affect the weight of such evidence but such showing shall not affect its admissibility[.] ;

(12) Any party or the agency desiring to introduce an affidavit in evidence at ahearing
in acontested case may serve on all other parties (including, in aproper case, the agency) copies
of such affidavit in the manner hereinafter provided, at any time before the hearing, or at such
later time asmay be stipulated. Not later than seven days after such service, or at such later time
asmay be stipulated, any other party (or, in aproper case, the agency) may serve on the party or



SS SCSHCSHB 265 39

65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88

© 00N O~ WNDN

B R
N B O

the agency who served such affidavit an objection to the use of the affidavit or some designated
portion or portionsthereof ontheground that it isintheform of an affidavit; provided, however,
that if such affidavit shall have been served lessthan eight days beforethe hearing such objection
may be served at any time before the hearing or may be made orally at the hearing. If such
objection isso served, the affidavit or the part thereof to which objection was made, may not be
used except in ways that would have been permissible in the absence of this subdivision;
provided, however, that such objection may be waived by the party or the agency making the
same. Failureto serve an objection as aforesaid, based on the ground aforesaid, shall constitute
awaiver of all objectionsto theintroduction of such affidavit, or of the partsthereof with respect
to which no such objection was so served, on the ground that it isin the form of an affidavit, or
that it constitutesor containshearsay evidence, or that it isnot, or contains matterswhich arenot,
the best evidence, but any and all other objections may be made at the hearing. Nothing herein
contained shall prevent the cross-examination of the affiant if he or sheis present in obedience
to a subpoena or otherwise and if he or she is present, he or she may be called for
cross-examination during the case of the party who introduced the affidavit in evidence. If the
affidavit isadmissible in part only it shall be admitted as to such part, without the necessity of
preparing a new affidavit. The manner of service of such affidavit and of such objection shall
be by delivering or mailing copies thereof to the attorneys of record of the parties being served,
if any, otherwise, to such parties, and service shall be deemed complete upon mailing; provided,
however, that when the parties are so numerous as to make service of copies of the affidavit on
all of them unduly onerous, the agency may make an order specifying on what parties service of
copiesof such affidavit shall be made, and in that case acopy of such affidavit shall befiled with
the agency and kept available for inspection and copying. Nothing in this subdivision shall
prevent any use of affidavits that would be proper in the absence of this subdivision.

621.045. 1. The administrative hearing commission shall conduct hearings and make
findings of fact and conclusions of law in those cases when, under the law, alicense issued by
any of thefollowing agencies may be revoked or suspended or when the licensee may be placed
on probation or when an agency refuses to permit an applicant to be examined upon hisor her
gualifications or refuses to issue or renew a license of an applicant who has passed an
examinationfor licensure or who possessesthe qualificationsfor licensure without examination:

Missouri State Board of Accountancy

Missouri State Board for Architects, Professional Engineers, Professiona Land Surveyors
and Landscape Architects

Board of Barber Examiners

Board of Cosmetology

Board of Chiropody and Podiatry
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Board of Chiropractic Examiners

Missouri Dental Board

Board of Embalmers and Funeral Directors

Board of Registration for the Healing Arts

Board of Nursing

Board of Optometry

Board of Pharmacy

Missouri Real Estate Commission

Missouri Veterinary Medical Board

Supervisor of Liquor Control

Department of Health and Senior Services

Department of Insurance, Financial Institutions and Professional Registration

Department of Mental Health

Board of Private Investigator Examiners.

2. If inthefuturethere are created by law any new or additional administrative agencies
which have the power to issue, revoke, suspend, or place on probation any license, then those
agencies are under the provisions of thislaw.

3. The administrative hearing commission is authorized to conduct hearings and make
findings of fact and conclusions of law in those cases brought by the Missouri state board for
architects, professional engineers, professional land surveyors and landscape architects against
unlicensed persons under section 327.076.

4. Notwithstanding any other provision of this section to the contrary, after August 28,
1995, in order to encourage settlement of disputes between any agency described in subsection
1 or 2 of this section and its licensees, any such agency shall:

(1) Provide the licensee with a written description of the specific conduct for which
discipline is sought and a citation to the law and rules alegedly violated, together with copies
of any documents which are the basis thereof and the agency'sinitial settlement offer, or filea
contested case against the licenseg;

(2) If no contested case has been filed against the licensee, alow the licensee at |east
sixty days, from the date of mailing, to consider the agency's initial settlement offer and to
contact the agency to discuss the terms of such settlement offer;

(3) If no contested case has been filed against the licensee, advise the licensee that the
licensee may, either at thetimethe settlement agreement issigned by all parties, or within fifteen
daysthereafter, submit the agreement to the admini strative hearing commission for determination
that the facts agreed to by the parties to the settlement constitute grounds for denying or
disciplining the license of the licensee; and
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(4) Inany contact under this subsection by the agency or its counsel with alicensee who
is not represented by counsel, advise the licensee that the licensee has the right to consult an
attorney at the licensee's own expense.

5. If the licensee desires review by the administrative hearing commission under
subdivision (3) of subsection 4 of this section at any time prior to the settlement becoming final,
the licensee may rescind and withdraw from the settlement and any admissions of fact or law in
the agreement shall be deemed withdrawn and not admissible for any purposes under the law
against the licensee. Any settlement submitted to the administrative hearing commission shall
not be effective and final unless and until findings of fact and conclusions of law are entered by
the administrative hearing commission that the facts agreed to by the parties to the settlement
constitute grounds for denying or disciplining the license of the licensee.

6. When aholder of alicense, registration, permit, or certificateof authority issued
by the division of professional registration or a board, commission, or committee of the
division of professional registration against whom an affirmative decision is sought has
failed to plead or otherwise respond in the contested case and adequate notice has been
given under sections536.067 and 621.100 upon a properly pled writingfiled toinitiatethe
contested caseunder thischapter or chapter 536, adefault decision shall beenter ed against
the licensee without further proceedings. The default decision shall grant such relief as
requested by the division of professional registration, board, committee, commission, or
officein thewriting initiating the contested case as allowed by law. Upon motion stating
factsconstituting ameritoriousdefense and for good cause shown, a default decision may
beset aside. Themotion shall bemadewithin areasonabletime, not to exceed thirty days
after entry of thedefault decision. " Good cause" includesamistakeor conduct that isnot
intentionally or recklessly designed to impede the administrative process.

621.100. 1. Upon receipt of a written complaint from an agency named in section
621.045 in acaserelating to aholder of alicense granted by such agency, or upon receipt of such
complaint from the attorney general, the administrative hearing commission shall cause a copy
of said complaint to be served upon such licensee in person, or by leaving a copy of the
complaint at the licensee'sdwelling house or usual place of abode or last addressgiven to
the agency by the licensee with some person residing or present therein over the age of
fifteen, or by certified mail, together with a notice of the place of and the date upon which the
hearing on said complaint will be held. If service cannot be accomplished [in person or by
certified mail] asdescribed in this section, notice by publication as described in subsection 3
of section 506.160 shall be allowed; any commissioner is authorized to act as a court or judge
would in that section, and any employee of the commission isauthorized to act asaclerk would
in that section. In any case initiated upon complaint of the attorney general, the agency which
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issued the license shall be given notice of such complaint and the date upon which the hearing
will be held by delivery of a copy of such complaint and notice to the office of such agency or
by certified mail. Such agency may intervene and may retain the services of legal counsel to
represent it in such case.

2. When aholder of alicense, registration, permit, or certificateof authority issued
by the division of professional registration or a board, commission, or committee of the
division of professional registration against whom an affirmative decision is sought has
failed to plead or otherwise respond in the contested case and adequate notice has been
given under this section and section 536.067 upon a properly pled writing filed toinitiate
the contested case under this chapter or chapter 536, a default decision shall be entered
against the licensee without further proceedings. The default decision shall grant such
relief as requested by the division of professional registration, board, committee,
commission, or officein thewriting initiating the contested case asallowed by law. Upon
motion stating factsconstitutingameritoriousdefenseand for good cause shown, adefault
decision may be set aside. The motion shall be made within a reasonable time, not to
exceed thirty daysafter entry of thedefault decision. " Good cause" includesamistakeor
conduct that is not intentionally or recklessy designed to impede the administrative
process.

3. Inany caseinitiated under this section, the custodian of the records of an agency may
prepare asworn affidavit stating truthfully pertinent information regarding the license status of
the licensee charged in the complaint, including only: the name of the licensee; his or her
license number; its designated date of expiration; the date of his or her original Missouri
licensure; the particular profession, practice or privilege licensed; and the status of his or her
license as current and active or otherwise. This affidavit shall be received as substantial and
competent evidence of the facts stated therein notwithstanding any objection as to the form,
manner of presentment or admissibility of this evidence, and shall create a rebuttable
presumption of the veracity of the statements therein; provided, however, that the procedures
specifiedin section 536.070 shall apply to theintroduction of thisaffidavit in any case wherethe
status of this license constitutes a material issue of fact in the proof of the cause charged in the
complaint.

621.110. Upon afinding in any cause charged by the complaint for which the license
may be suspended or revoked as provided in the statutes and regulations relating to the
profession or vocation of the licensee and within one hundred twenty days of the date the
casebecameready for decision, thecommission shall deliver or transmit by mail to the agency
which issued the license the record and a transcript of the proceedings before the commission
together with the commission's findings of fact and conclusions of law. The commission may
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makerecommendati onsasto appropriatedisciplinary action but any such recommendationsshall
not be binding upon the agency. A copy of the findings of fact, conclusions of law and the
commission's recommendations, if any, shall be delivered or transmitted by mail to thelicensee
if the licensee's whereabouts are known, and to any attorney who represented the licensee.
Within thirty days after receipt of the record of the proceedings before the commission and the
findingsof fact, conclusionsof law, and recommendations, if any, of thecommission, theagency
shall set the matter for hearing upon the issue of appropriate disciplinary action and shall notify
the licensee of the time and place of the hearing, provided that such hearing may be waived by
consent of the agency and licensee where the commission has made recommendations as to
appropriate disciplinary action. In case of such waiver by the agency and licensee, the
recommendations of the commission shall become the order of the agency. The licensee may
appear at said hearing and be represented by counsel. Theagency may receive evidencerel evant
to said issuefrom thelicensee or any other source. After such hearing the agency may order any
disciplinary measureit deemsappropriate and which isauthorized by law. Inany casewherethe
commission fails to find any cause charged by the complaint for which the license may be
suspended or revoked, the commission shall dismiss the complaint, and so notify all parties.
v



